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Federal Program Performance Review:
Some Recent Developments

Summary

On January 4, 2005, H.R. 185, the Program Assessment and Results Act
(PARA), was introduced, to require the Office of Management and Budget (OMB)
to review government programs at least once every five years for purposes of
evauating their performance. The bill would amend the Government Performance
and ResultsAct of 1993 (P.L. 103-62, known as GPRA), to create a statutory process
resembling the Program Assessment Rating Tool (PART), first used by OMB during
preparation of the FY 2004 budget. H.R. 185 would not, however, mandate the use
of PART specificaly.

OnMarch 10, 2005, the House Government Reform Committee held abusiness
meeting to mark up H.R. 185. The committee voted to report the bill favorably (19
yeas-14 nays), and the written report followed on March 17 (House Report 109-26).
H.R. 185 is very similar to H.R. 3826 as reported in the 108" Congress (House
Report 108-768) and to S. 2898, a companion hill in the 108" Congress. H.R. 185
would amend GPRA to require the OMB director to review, to the maximum extent
practicable, each federal program (asdefined by OMB) at |east onceevery fiveyears.
In conducting each assessment, OMB would coordinate with the relevant agency
head to determinethe programsto be reviewed, and to eval uate the purpose, design,
strategic plan, management, and results of the program. In developing criteria for
identifying programs to be assessed each year, the director would consider the
advantages of reviewing programswith similar purposes or functionsthe same year.
At least 90 days prior to completing the annual assessments, a listing of programs
under review and the criteriabeing used woul d be available on the OM B website, and
OMB would also “provide a mechanism” for public comment on the programs and
criteria. The assessments would be performed only by federal employees, and the
results would be transmitted to Congress along with the next budget submission of
the President. PARA would further amend GPRA to require submission of strategic
plans covering four years, to be submitted by September 30 following a year when
thereisapresidentia election.

Various subjects are of potential interest in considering H.R. 185. Oneissueis
its relationship with GPRA and PART. Some suggest that PARA builds and
improves upon the GPRA framework and is needed to ensure that coordinated
program reviews continue. Others point out that the PART process, which PARA
resembles, isnot well integrated with GPRA, and that PARA, unlike GPRA,, doesnot
require consultation with Congress and other stakeholders. Additional concerns
include avoiding partisanship in the review process and protecting the role of
Congress. Finally, frameworksfor systematic review of federal programsdevel oped
previously in sunset bills may be of interest in PARA deliberations. For example, in
1978, S. 2 (95" Congress), as passed by the Senate, devised a 10-year schedule for
review and reauthorization of most federal programs based on categories of function
and subfunction in the FY 1979 federal budget.

This report will be updated as events warrant.
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Federal Program Performance Review:
Some Recent Developments

Background

OnJanuary 4, 2005, Representative Todd Pl atts, along with Representative Tom
Davis, introduced H.R. 185, the Program A ssessment and Results Act (referred to as
PARA, or sometimes just PAR). The bill would amend the Government
Performance and Results Act (GPRA)* to require that the Office of Management and
Budget (OMB) review federal programs on a five-year cycle. Provisionsin the bill
resemble the Program Assessment Rating Tool (PART), currently used by OMB as
a component in the budget formulation process, although PART is not explicitly
referenced. H.R. 185isvery similar to H.R. 3826, asreported in the 108" Congress.

In order to place recent activities in Congress and in the executive branch
relating to review of federal programs in perspective, this report considers briefly
some background on GPRA and PART. The report then reviews the devel opment
of H.R. 3826 in the 108" Congress and of H.R. 185 in the 109" Congress, and finally
discusses some concerns that have been raised regarding the legislation.

GPRA. GPRA sought to promote greater efficiency, effectiveness, and
accountability infederal spending by establishing anew framework for performance
management and budgeting in federal agencies. GPRA represents the latest in a
series of initiatives by the federal government, dating back some 50 years, which
attempt to align spending decisions with expected results, an approach commonly
referred to as “ performance budgeting.” In complying with GPRA, agencies must
set goal's, devise performance measures, and then assess the results achieved.?

GPRA established three types of ongoing planning, evaluation, and reporting
reguirements for executive branch agencies: strategic plans (covering six years but
toberevised at |east every three years), annual performance plans, and annual reports
on program performance. GPRA requiresthat agencies consult with Congresswhen
developing astrategic plan, and also consider views of other interested stakeholders,
such as state and local governments, interest groups, and private citizens. As
specifiedinthelaw and subsequent guidancefrom OM B and the General Accounting
Office (GAO, now known as the Government Accountability Office), an agency’'s
strategic plan must contain six key components:

1 P.L. 103-62; 107 Stat. 285; codified in Chapter 11 of Title 31, United Sates Code.

2 For further background, see CRS Report RL32164, Performance Management and
Budgeting inthe Federal Government: Brief History and Recent Devel opments, by Virginia
McMurtry; and CRS Report RS20257, Government Performance and Results Act: Brief
History and Implementation Activities, by Genevieve Knezo.
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e acomprehensive agency mission statement;

e agency-widelong-term goals and objectives for all major functions
and operations,

e approaches or strategies to achieve the goals and objectives and the
various resources needed;

o relationship between the long-term goal s/objectives and the annual
performance goals;

o identification of key factors, external to the agency and beyond its
control, that would significantly affect achievement of the strategic
goals, and

e description of how program evaluations were used to establish or
revise strategic goals, and a schedule for future program
evaluations.®

In a 2004 report ng GPRA after a decade of implementation, GAO
concluded that the statutory requirements under GPRA “have established a solid
foundation of results-oriented performance planning, measurement, and reportingin
thefederal government.”* In addition, GAO said GPRA had “aso beguntofacilitate
the linking of resourcesto results,” although significant implementation challenges
remained. GAO reviewed then-current strategic plansand annual plansand reports
for six selected agencies and noted general improvements over their initial efforts.
However, GAO indicated that the evaluation component continued to be a major
weaknessin agency strategic plans. Whilethe subject wasgenerally addressed, GAO
said that the strategic plans lacked critical information required by GPRA, “such as
adiscussion of how evaluations were used to establish strategic goals or a schedule
of future evaluations.”®

PART. In 2002 the Bush Administration developed PART to provide more
evaluation data on the results of federal programs. PART became a component in
the budget and performance integration initiative of the President’s Management
Agenda® From the outset OMB stated its intent to make the PART process and
eval uation scorestransparent, consistent, systematic, and objective.” PART contains

3 U.S. General Accounting Office, Agencies’ Strategic Plans Under GPRA: Key Questions
to Facilitate Congressional Review, GAO Report GGD-10-1-16 (Washington: GAO, 1997),
p. 9.

4 U.S. General Accounting Office, Results-Oriented Government: GPRA Has Established
a Solid Foundation for Achieving Greater Results, GAO Report GA0-04-38 (Washington:
GAO, Mar. 2004), “Highlights.”

5 Ibid., p. 52.

® The agenda, announced in August of 2001, contains five government-wide initiatives for
improving management in the federal government, including budget and performance
integration. For an overview, see CRS Report RS21416, The President’s Management
Agenda: A Brief Introduction, by (name redacted).

" See OMB, “Program Performance Assessments for the FY 2004 Budget,” Memorandum
for Heads of Executive Departments and Agenciesfrom Mitchell E. Danidls, Jr., M-02-10,
July 16, 2002. Following preliminary tests with PART in the spring, and after receiving

(continued...)
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four sections with atotal of about 30 questions, focusing respectively on program
purpose and design, strategic planning, program management, and program results
and accountability. In addition to common questions raised in all reviews, PART
also divides programsinto seven categories and asks additional questions uniqueto
each type of program.? OMB characterizes PART as a diagnostic tool, with a
primary objective of the reviews being to improve program performance.
Concurrently, “the PART assessments help to link performance to budget decisions
and provide abasis for making recommendations to improve results.”® For various
reasons, OMB translates PART numerical scores into qualitative ratings, as listed
below in Table 1.

Table 1. Programs by PART Rating Categories, 2002-2005

Rating Group (n2=020324) (nzé)z?c?n (n2=C)GC)C;17) (n2=070954)
Effective 6% 11% 15% 15%
Moderately Effective 24% 26% 26% 29%
Adeguate 15% 20% 26% 28%
Ineffective 5% 5% 4% 4%
Results not Demonstrated 50% 38% 29% 24%

Source: OMB, Analytical Perspectives, FY 2007 Budget, p. 15.

PART was used by agency program managers and OMB budget examiners to
evaluate programs constituting about 20% of federal budget in thefall of 2002. On
February 3, 2003, President Bush transmitted his budget for FY 2004, which
contained a separate volume titled Performance and Management Assessments.™
Just over half (50.4%) of the 234 programs subject to PART evaluationsin thisfirst
round wererated as* resultsnot demonstrated,” dueto inadequate performancegoals
or unavailability of datato provide evidence of results. Six percent of the programs

7 (...continued)
feedback from both agencies and outside groups, OMB released the revised version in the
summer. Further revisions and refinements have occurred subsequently.

8 The categories apply to both discretionary and mandatory programs and include these
seven program groupings. direct federal programs, competitive grant programs,
block/formula grant programs, regulatory based programs, capital assets and service
acquisition programs, credit programs, and research and devel opment programs. See OMB,
“Instructions for the Program Assessment Rating Tool,” available electronically at
[http://www.whitehouse.gov/omb/part], visited Oct. 25, 2004.

® See “Instructions for the Program Assessment Rating Tool,” available electronically at
[http://www.whitehouse.gov/omb/part], visited Oct. 20, 2004.

1 There are also relevant sections in the main Fiscal Year 2004 Budget of the U. S
Gover nment volume; see* Governing with Accountability” and “ Rating the Performance of
Federa Programs’ (pp. 35-53).
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were deemed “effective’; 24% were “moderately effective”; 14.5% were found
“adequate’; and 5.1% were “ineffective.”

OMB staff, working with personnel in the agencies, reviewed additional
programs representing another 20% of the federal budget in 2003 during preparation
of theFY 2005 budget, al ong with reassessments of some of those programsreviewed
the prior year.™* The FY 2005 budget, transmitted to Congress on February 2, 2004,
contained abrief discussion of PART inthe Analytical Perspectivesvolume, but with
the detailed information on PART reviews now provided on a CD-ROM, and this
form of presentation continued with the budget for FY 2006, transmitted on February
7, 2005. For FY2005, aimost 40% of programs subject to PART fell in the
“effective” (11%) or “moderately effective” (26%) categories, whereas about a
quarter were rated “adequate” (21%) or “ineffective” (5%).2 OMB identified 217
more programs that underwent PART reviews in 2004 during formulation of the
FY 2006 budget, transmitted by the President on February 7, 2005. An additional 187
programs received PART reviewsin 2005 and were reflected in the FY 2007 budget
submitted by the President on February 6, 2006. With this fourth round, nearly 800
programs, constituting roughly 80% of the federal budget, have beenthrough PART
reviews, with thefinal 20% to be examinedin 2006. By thetimethe FY 2008 budget
is due to Congress in February 2007, virtualy al federa programs will have
undergone at least one PART review.™

Thedistribution of programsby PART rating categories has shown aconsistent
percentage decline entered inthe“ resultsnot demonstrated” row, from 50% in 2002,
t0 38% in 2003, 29% in 2004, and 24% in 2005. The percentagerated as* effective’
concurrently increased from 6% in 2002 to 15% in 2004; however, there was no
further change in 2005. Programsin the “moderately effective’ category showed a
modest increase from 24% in 2002 to 29% in 2005. A consistently small percentage
of programs (4%-5%) fell in the “ineffective” category.

Developments in the 108" Congress

House Subcommittee Action. On February 4 and 11, 2004, the House
Subcommittee on Government Efficiency and Financial Management held oversight
hearings on GPRA and the President’ s Management Agenda. During these hearings
Subcommittee Chairman Plattsqueried variouswitnessesfor their viewson how best
to craft a statutory requirement for a coordinated program-by-program evaluation
framework suchasPART. OMB Deputy Director for Management Clay Johnson 11
testified that the PART review process offers a vehicle for improving program
performance, while building on the foundation provided by the GPRA. Pledging

1 See OMB, “Completing the Program Assessment Rating Tool (PART) for the FY 2005
Review Process,” Budget Procedures Memorandum No. 861, from Richard P. Emery, Jr.,
Assistant Director for Budget, May 5, 2003.

12 See Fiscal Year 2005 Budget of the United States Government Analytical Perspectives
(Washington: GPO, 2004), pp. 9-22. The CD, titled “ Analytical Perspectives Fiscal Year
2005: Supplemental Materials,” comes attached to the Analytical Perspectives volume.

3 For further background on PART, see CRS Report RL 32663, The Bush Administration’s
Program Assessment Rating Tool (PART), by (name redacted).
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continued attention to GPRA implementation, Mr. Johnson noted: “ Codification of
the requirement to conduct assessmentsof program performancewould beawel come
complement to the statutory management framework laid by GPRA.”*

Shortly thereafter, on February 25, 2004, Representative Platts, with
Representative Davis, chairman of the full Government Reform Committee, as
cosponsor, introduced H.R. 3826, the Program A ssessment and ResultsAct (referred
to as PARA, or sometimes just PAR), to require OMB to review all government
programsat |east once every fiveyearsfor purposes of evaluating their performance.
The bill would amend GPRA to codify the requirement for program reviews, but
does not mandate the use of PART specifically. In his accompanying remarks,
Representative Platts noted that GPRA “has laid a solid foundation for agencies
working with Congress to set strategic goals and begin to utilize performance based
information.” With the development of PART, the Bush Administration moved
beyond the GPRA requirements and introduced a system of program review for
evauating the performance and results of federal activities. According to
Representative Platts, the “next logical step is to codify the requirement for a
coordinated evidence-based review of programs.”*®

H.R. 3826 was referred to the Committee on Government Reform and to the
Subcommittee on Government Efficiency and Financial Management. Subcommittee
markup occurred on May 19, 2004. Chairman Platts offered an amendment in the
nature of a substitute containing new provisions: to enhance coordination between
OMB and the agency in the program review process, to outline more specific criteria
to be used in evaluating programs and in the report to Congress, to add atermination
date of September 30, 2013, and to effect further technical changes. Thismanager’s
amendment was approved by voicevote. The subcommittee also approved by voice
votean amendment offered by ranking member Edol phus Towns, requiringtheOMB
director to publish notice of programs slated for review, draft performance goalsand
review criteria, and to providea60-day period for public comment. Thenthedirector
would publishinthe Federal Register for each program under review in agiven year
the final performance goals, assessment criteria, and a summary of public
comments.*®

Full Committee Action in the House. Markup of H.R. 3826 by the
Government Reform Committee followed on June 3, 2004, during which
Representative Platts offered another manager’'s amendment in the nature of a
substitute, making additional changesinthebill asapproved by the subcommitteethe
previous month. Languagein the substitute softened the requirement to review each
program at least once very five years, by inserting “to the maximum extent

14 Statement of Clay Johnson I11, OMB Deputy Director for Management before the House
Subcommittee on Government Efficiency and Financial Management, Feb. 11, 2004. See
Should We Part WaysWith GPRA: A Look at Perfor mance Budgeting and ProgramReview,
hearing, 108" Cong., 2™ sess. (Washington: GPO, 2004), p. 12.

> “Introduction of the Program Assessment and Results Act,” Congressional Record, daily
edition, vol. 150, Feb. 25, 2004, p. E226.

16 Zach Patton, “House Panel OK s Regular Review for Federal Programs, Congress Daily,
May 19, 2004.
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practicable.” Thesubstituteofferedtothefull committeeal so changed theprovisions
of the Townsamendment, adopted during subcommittee consideration, to requirethat
the OMB director post on the agency’s website and submit to designated
congressional committees, at least 90 days prior to completion of the assessments,
alist of programsunder review that year and the criteriaused to assessthe programs,
and also to provide some mechanism for public comment. In contrast, the Towns
amendment established a more formal 60-day period for public comment, and
required that OM B include asummary of comments received with the publication of
thefinal listing of programs, performance goals, and review criteria. The substitute
amendment was approved by voice vote. Representative Towns offered an
amendment to the substitute, to restore the original language of his amendment as
approved by the subcommittee, but the amendment failed by a recorded party-line
vote of 9 Democrats to16 Republicans. An amendment by Representative Henry
Waxman to require that the program reviews mandated by the bill be performed by
the agencies rather than by OMB was rejected by voice vote. Two amendments
offered by Representative ChrisVan Hollen were subsequently withdrawn, following
majority agreement that the language would beincluded in the bill asreported. One
of the amendments required that PARA reviews be considered as inherently
governmental functions, only to be performed by federal employees, and the other
provided for aclassified appendix to PART reviews, as needed, to make availableto
Congress the classified information without public disclosure. The Government
Reform Committee voted to report H.R. 3826, as further amended, favorably, by
voice vote."

Senate Companion Bill and House Report. A Senate companion bill,
S. 2898, identical to H.R. 3826 as approved by the Government Reform Committee
in June 2004, was introduced by Senator Peter Fitzgerald on October 5, 2004.*® On
October 8, 2004, a written report, together with minority views to accompany H.R.
3826, wasfiled.” The PARA measure, as reported, would amend GPRA to require
the OMB director to review, to the maximum extent practicable, each federal
program (as defined by OMB) at least once every five years. In conducting the
program assessment, the Director of OM B would coordinatewith therelevant agency
head to determinethe programsto bereviewed, and to evaluate the purpose, design,
strategic plan, management, and results of the program, along with any other matters
the OMB director might consider appropriate. In developing criteriafor identifying
programs to be assessed each year, the director would take into account the
advantages of reviewing programswith similar purposes or functions the sameyear,
along with the objective of assessing a*representative sample of federal spending”
each fiscal year. Under stipulated circumstances, more frequent assessments of
programs would be warranted. At least 90 days prior to completion of the annual
assessments, alisting of programs under review and the criteriabeing used would be

7 Spencer Rich, “Panel OKs Review of Federal Programs Every Five Years,” Congress
Daily, June 3, 2004.

18 Remarks by Senator Fitzgerald on introducing S. 2898, Congressional Record, daily
edition, vol. 150, Oct. 5, 2004, pp. S10443-S10445.

19 U.S. Congress, House Committee on Government Reform, Program Assessment and
Results Act, report together with minority views to accompany H.R. 3826, 108" Cong., 2™
sess., H.Rept. 108-768 (Washington: GPO, 2004).
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availableonthe OMB website, aswell as provided to the House Government Reform
and Senate Governmental Affairs committees; the director would aso “provide a
mechanism” for public comment on the programs and criteria.  Only federa
employees could perform the functions and activities relating to the annual program
assessmentsand reports. Theresultsof thereviewswould betransmitted to Congress
along with the next budget submission of the President. Provisionswould be made
for congressiona access to classified information on program reviews, consistent
with existing law governing such disclosure. The review requirement would expire
September 30, 2013. Within six months after enactment of PARA, the Director of
OM B would prescribe necessary guidancefor implementation, including adefinition
of “program.” PARA would further amend GPRA to require submission of strategic
planscovering four years, to be submitted by September 30 following ayear inwhich
there is apresidentia election. This new timetable for strategic plans, if enacted,
would supersede current law, whereby strategic plans cover six years, but must be
revised at least every three years.

Developments in the 109" Congress

On January 4, 2005, Congressman Platts and Congressman Tom Davis
reintroduced the Program and Assessment and Results Act as H.R. 185 in the 109"
Congress. Thebill isidentical to H.R. 3826 asreported in the 108" Congress, except
for one provision. H.R. 3826 as reported included a termination date of September
30, 2013. H.R. 185 contains no such sunset provision for the program assessment
process.’

In the 109" Congress, H.R. 185 had no subcommittee referral. The full
Government Reform Committee held a business meeting to mark up the bill on
March 10, 2005. During markup Representative Towns agai n of fered hisamendment
to require the OMB Director to provide notice and an opportunity for public
comment in the Federal Register on each program to be assessed, along with draft
performance goals and draft evaluation criteria. Thefinal list of programsand final
performance goals and evaluation criteria would likewise be published, along with
asummary of all public comments.® A second amendment from Representative
Towns sought to restore a sunset provision, with the program assessments to
terminate in 2013. The committee voted 16-15 to defeat the Towns amendments en
bloc. During the markup Representative Waxman also offered his amendment to
requirethat the program reviews be performed by the agency head rather than OMB.
The Waxman amendment failed by vote of 17-15. The Government Reform

2 The sunset provision, first appeared in the a substitute amendment version offered by
Chairman Platts at subcommittee markup of H.R. 3826 on May 19, 2004. H.R. 3826 as
reported to the House on Oct.8, 2004, retained the termination date of Sept. 30, 2013

# The Towns amendment to H.R. 185 was similar to that which he offered during
subcommittee consideration of H.R. 3826 in the 108" Congress, when it was accepted. The
provisions were modified in the substitute version accepted at the full committee level in
2004, however, and Representative Towns again offered his amendment at the full
committee level, where it was defeated.
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Committee then ordered H.R. 185 favorably reported to the full House of
Representatives, by vote of 19-14, with the written report filed on March 17, 2005.%

Possible Concerns

Various subjects are of potential interest and relevance in conjunction with
continuing consideration of the PARA bills. Some issuesthat may garner attention
in thisregard are identified in the discussion that follows.

Relationship of PARA with GPRA and PART. The House reports
accompanying H.R. 185 and H.R. 3826 in the 108" declare that the bill builds on the
GPRA framework and is necessary to ensure the continuation of systematic program
assessments in the future. According to the committee mgority, in developing and
using PART, OMB has improved upon the GPRA framework with the addition of
atool for evaluating the results of discrete federal programs:

The next logical step is to codify the requirement for a coordinated evidence-
based review of programs.... As such, the PAR Act is necessary to ensure that
program assessments be required for this and future Administrations....
Requiring OMB to be responsible for overseeing program assessment data will
be a great step forward in realizing the reforms envisioned by GPRA and will
make the Federal government more efficient and results oriented.?

On its website, OMB has characterized the connection between PART and
GPRA as follows: “The PART reinforces the ambitious outcome-oriented
performance measurement framework developed under GPRA. Also, the PART
builds on GPRA by encouraging agencies to integrate operational decisions with
strategic and performance planning.... Performance measures in GPRA plans and
reports and those developed or revised through the PART process must be
consistent.”* Asnoted previously, OMB has aso testified in support of a statutory
regquirement for program assessment similar to PART, asacompatible and desirable
addition to GPRA.? While PART is not specifically mandated in PARA, the
provisionsin the bill are modeled on PART.

On the other hand, criticism has been voiced that PART ascurrently formul ated
isnot well integrated with GPRA. Accordingto aGAO report, “ Agency officialswe
spoke with expressed confusion about the rel ationship between GPRA requirements
and the PART process. Many view PART’s program-by-program focus and the
substitution of program measures as detrimental to their GPRA planning and

2 U.S. Congress, House Committee on Government Reform, Program Assessment and
Results Act, report together with minority views to accompany H.R. 185, 109" Cong., 1%
sess., H.Rept. 109-26 (Washington: GPO, 2005).

2 4 Rept. 108-768, p. 6.

2 OMB, “PART Frequently Asked Questions,” available electronically at [http://www.
whitehouse.gov/omb/part/print/2004 fag _html], visited Oct. 25, 2004.

% Relevant OMB testimony by Clay Johnson 111 is cited above in the section on “House
Subcommittee Action.”
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reporting processes.” % Inanother report GAO observed, “Itisnot yet clear the extent
to which PART performance goals and measures will compete with agencies’ long-
term, strategic GPRA goalsand objectivesthat were established in consultation with
Congress and other stakeholders.”#

Minority views included in the House report in the 108" Congress to
accompany H.R. 3826 al so pointed to differences between the GPRA requirement for
input from stakehol ders, the provision for public comment in the Towns amendment
that was accepted in subcommittee, and the“ much weaker languageinthemanager’ s
amendment at the full Committee, which leaves to OMB the determination what is
an ‘ appropriate mechanism for publicinput.”” According to the minority views, the
Towns amendment would have created a forum for public comment akin to the
process frequently employed in federal rule-making activities and “an appropriate
paralel to the Government Performance and Results Act’s requirement for input
from stakeholders when developing strategic plans.”?® Discussion in the minority
views of the report accompanying H.R. 185 in the 109" Congress reiterated this
position.®

Statutory Program Review by OMB and the Role of Congress.
GPRA requires agencies to set performance goals and evaluate programs results,
whereasunder PARA, the White House, through OM B, woul d determine assessment
criteria and then take the lead in conducting the program reviews, albeit in
coordination with the relevant agency head. The minority views in the report
accompanying H.R. 3826 raised concern about possible partisanship in the
arrangement for assessment, noting: “We already have seen the problemsthat occur
when OMB reviewsprograms.... [The PART] processhasled to questionableratings
for anumber of programs.” In addition, the statutory mandate in PARA arguably
might affect the constitutional separation of powers, shifting power from Congress
to the executive, by directing OMB to evaluate programs without requiring any
involvement by Congress. According to the minority views, such aprogram review
process might not give adequate weight to congressional intent as reflected in
authorization and appropriations laws, along with guidance provided in report
language.* Minority views in the report accompanying H.R. 185 further noted,
“Congress should not authorize OMB to effectively overrule Congress and set the
goals for federal agency activities.”*

% U.S. Genera Accounting Office, Performance Budgeting: Observations on the Use of
OMB'’s Program Assessment Rating Tool for the Fiscal Year 2004 Budget, GAO Report
GAO-04-174, pp. 6-7.

2T GAO Report GAO-04-38, p. 15.

% H.Rept. 108-768, p. 18. Bill language would require the OMB director “to provide a
mechanism for interested persons to comment” at least 90 days before completion of the
annual reviews.

29 1 Rept. 109-26, pp. 21-22.
* 1 Rept. 108-768, pp. 17-18.
31 H.Rept. 109-26, p. 21.
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Similar apprehensions about H.R. 3826 were expressed in an article published
by OMB Watch® with respect both to politicization and congressional prerogatives.
The article contended, “ Just as there has been concern that President Bush’'s PART
evaluationisaway of using program evaluation asajustification for cutting funding
from government, PAR evaluation also suffersfrom a seriously lopsided balance of
powers. The executive branch basically getsto decide what government should or
should not be doing and how each program should best accomplish its goals.”*

In contrast to these views, the reports accompanying H.R. 185 and H.R. 3826,
reflecting the perspective of the magority, do not envision such potential
consequences. In defending the need for the legidation, the report accompanying
H.R. 185 maintains, “ Information gleaned from these program reviewswill be useful
acrosstheboard to al stakeholders[including Membersof Congress, taxpayers, and
agency officials].” The 2005 report contends, in particular, that program reviews
under PARA “will provide congressional policy makerswiththeinformation needed
to conduct more effective oversight, to make better-informed authori zation decisions,
and to make moreevidence-based spending decisionsthat achievepositiveresultsfor
the American people.”®

Meanwhile, OMB has recognized Congress as “an important partner in the
PART process. The Administration is inviting Members of Congress and other
stakeholders to review the PART details and provide feedback to OMB on the
conclusions OMB and agencies have made in answers to PART questions.” OMB,
moreover, avers the objectivity and transparency of the PART review process, and
holds in general that, “because PART is an evidence-based, objective analysis, the
Administration believesit is a useful tool in budget and policy formulation for all
branchesof government.”* Sincethereview processin PARA ismodeled on PART,
one might arguably associate OMB’s defense of PART with the PARA process as
well.

Previous Review Frameworks in Sunset Legislation. The “sunset”
label hasbeen characterized as* the popul ar namefor astatute which providesfor the
periodic termination of government agencies unless they are able to justify their
existence.”* Sunset measures typically contain two basic components: an action-

%2 OMB Watch is a nonprofit watchdog organization that says its mission is “to promote
open government, accountability, and citizen participation.”

3« Office of Management and Budget May Be the Only Government Programs’ Evaluator,”
The Watcher, April 5, 2004, available electronically at [http://www.ombwatch.org/article/
articleprint/2113/-1/211/], visited Oct. 25, 2004.

% H. Rept.109-26, p. 4. Thislanguage previously appeared in the 2004 report; see H.Rept.
108-768, p. 6.

* OMB, “PART Frequently Asked Questions.”

% Anthony R. Licata, “Zero Base Sunset Review,” Harvard Journal on Legislation, vol. 14
(Apr. 1977), pp. 505-506.
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forcing mechanism, carrying the ultimate threat of termination, and aframework or
guidelines for the systematic review and evaluation of past performance.®’

A noteworthy similarity between PARA and sunset legidation is thus the
codification of a requirement for systematic review and evaluation of federal
programs. Inconsidering PARA, Congress may want to examine how previousbills
requiring reviewsof federal programshave been structured. For example, provisions
inthe Sunset Act of 1978, aspassed by the Senate (S. 2, 95" Congress), differed from
thosein H.R. 185 and H.R. 3826 in several respects, as detailed below.*®

Designation of Review Agent. Inthe Sunset Act, the entity charged with
conducting the reviews was Congress. In H.R. 185, the reviewer is OMB (in
coordinationwith agency heads). Despitethisfundamental difference, other features
of the sunset review process may prove relevant in considering PARA.

Timetable for Review. The Sunset Act of 1978 would have required that
virtually all federal programs be reviewed at least once every 10 years, with 20% of
the programs reviewed in each biennium. H.R. 185 provides that virtualy all
programs be reviewed at least once every five years, with 20% of the programs
reviewed each year. Both measures similarly would divide the universe of federal
programsinto five groups, but the Sunset Act provided two yearsfor review of each
group, whereas H.R. 185 would see a group reviewed every year.

Exemptions from Review. The Sunset Act specifically exempted from
review certain types of programs: interest on the federal debt, Social Security and
federa retirement and disability programs, Medicare, civil rights programs and
enforcement, judicial administration, veterans’ benefits, andincometax refunds. The
intent arguably wasto protect “essential programs’ from termination, not to exempt
them necessarily from program eval uation. Perhapsthe concept, if not thelegidlative
content of provisions, for exemptions from review in the 1978 | egidlation may be of
continuing interest in devising a statutory requirement for program review.

H.R. 185 contains no such categorical exemptions, but the provisionindicating
that all federal programs should be reviewed “to the maximum extent practicable’
gives OMB ameasure of discretion to exclude certain programs from the analysis.
According to the House report accompanying H.R. 185, this clause wasintended “to
give minimum flexibility to the Director should a specia circumstance arise where
an assessment of acertain programsis deemed unneeded.” Thereport goesonto say
that the clause “to the maximum extent practicable” was “not intended to give the
Director wholesale flexibility or the ability to exempt any programs from review
without alegitimate reason. Should the director seek to exempt any program from

37 In the 95™ Congress the Senate passed a sunset bill, S. 2, by vote of 87-1, and sunset
measures have been introduced in each ensuing Congress. For further discussion of sunset
proposals, see CRS Report RL 31455, Federal Sunset Proposals. Developmentsin the 94"
to 107" Congresses, by (name redacted).

% For discussion of billsto create a sunset commission introduced in the 109™ Congress as
H.R. 3277 and S. 1399, see CRS Report RS22181, A Sunset Commission for the Federal
Government: Recent Devel opments, by (name redacted).
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thisreview he shall notify the Congress ... in writing explaining the specific reasons
why thereview isdeemed unneeded.”* Withthe House committeereport expressing
such concern regarding the discretion given OMB to waive program reviews
unilaterally, previous language in proposed sunset bills may be relevant to further
consideration of PARA. Earlier sunset bills contained provisions creating statutory
parameters for possible exemptions from program review.

Rationale for Devising Groups. The Sunset Act specifically delineated the
programs to be reviewed each biennium by budget function and subfunction, as set
forth in the FY 1979 budget, grouping similar programs in the same review period
while balancing the workloads of congressional authorizing committeeswho would
be conducting the reviews. In contrast, H.R. 185 gives OMB discretion to decide
which 20% of federal programs areto bereviewed in agiven year. The approach of
referencing budget functions and subfunctions in statutory language might offer an
aternative framework for review of federa programsthat would allow lesslatitude
for OMB in deciding which programs to review in a given year, and, concurrently,
help ensure the review of related programs with similar functionsin the same cycle.

Impact of Reviews. The Sunset Act contained an automatic termination
feature, with programs expiring unless they were specifically renewed by law. H.R.
185 contains no similar program termination provision. Instead, as is the case
currently with PART, theinformation derived from the reviews conducted pursuant
to the requirements in H.R. 185 is expected to be used by OMB in preparing the
President’s budget. OMB has substantial discretion in how the PART scores are
used, and has emphasized that the program evaluation data will never be the only
considerationinbudget deliberations. For exampl e, the documentation accompanying
the FY 2007 budget provided the following explanation of how PART scores affect
budget decisions:

PART ratings do not result in automatic decisions about funding. Clearly, over
time, funding should be targeted to programs that can prove they achieve
measurable results. But a PART rating of “Ineffective” or “Results Not
Demonstrated” may suggest that greater funding is necessary to overcome
identified shortcomings, while a funding decrease may be proposed for a
program rated “Effective’if it is not a priority or has completed its mission.
However, most of the time, an “Effective’ rating is an indication that the
program is using its funding well and that major changes are not needed.**

With or without input from PART or PARA, OMB retainssubstantial discretion
regarding the use of program performance information in preparing the President’s
budget. It will arguably require attentive congressional oversight to assess how

% H.Rept. 109-28, p. 6. This passage reiterates the explanation provided in H.Rept. 108-
768, p. 9.

0 In H.R. 3826, however, the entire review process would have ended in 2013, basically
after two review cycles, unless Congress acted to extend it.

“l Fiscal Year 2007 Budget of the United States Government Analytical Perspectives
(Washington: GPO, 2006), p. 10.
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performance information has been translated into dollars in the President’ s budget
recommendations. As noted in the materials accompanying the FY 2007 budget,

Though use of performance information has been limited, most in Congress are
aware of the PART.... OMB and agencies are also actively soliciting the view
of the Congress in PART assessments, on improvement plans, and oversight
efforts.*

Congress may determinethe extent to which performancedatafrom PART or PARA
are taken into account in the authorizations and appropriations processes.

In February 2006, meanwhile, OMB launched anew website, ExpectMore.gov,
to provide easier access and public visibility to results of PART reviews.”® The site
contains a summary for each program assessed to date. As characterized in the
President’ s budget submission for FY 2007,

Each assessment [at ExpectMore.gov] includes a brief description of the
program’ s purpose, itsoverall rating, some highlights about its performance and
the steps it will take to improve in the future. For those interested in more
information, there are links to the detailed program assessment, as well as that
program’ swebsite and the assessment summariesof other smilar programs. The
detailed PART assessment includes the answer to each PART question with an
explanation and supporting evidence. It alsoincludesthe performance measures
for the program, along with current performance information. In addition, there
is an update on the status of follow-up actions to improve program
performance.*

Among the potential benefits of the website, OMB anticipates increased public
attentionto program performance and citizen demand for improvement inquality and
timeliness of performance data

“2 |bid., p. 15.
3 To explore this new website, see [http://www.whitehouse.gov/omb/expectmore/].
“ Ibid., p. 12.
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