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Line Item Veto: A Constitutional Analysis of Recent
Proposals

Summary

On March 6, 2006, the President announced that he was sending to Congress
proposed legidation that “would provide a fast-track procedure to require the
Congress to vote up-or-down on rescissions proposed by the President.” The
President’ sproposal, denominated the* LegislativeLineltemVeto Act of 2006,” was
introduced the next day in the Senate and House as S. 2381 and H.R. 4890. In
comments accompanying the proposal it is asserted that “the President’ s proposal is
fully consistent with the Constitution. In its 1998 ruling [in Clinton v. City of New
York] striking down the Line Item Veto Act of 1996, the Supreme Court concluded
that the Act * g[ave] the President unilateral power to change the text of duly enacted
statutes.” The Legidative Line Item Veto Act does not raise those constitutional
issues because the President’ s rescission proposal's must be enacted by both Houses
and signed into law.”

Standing alone, the proposed expedited rescission procedure would likely pass
constitutional scrutiny. Congress would simply establish a process whereby the
President may propose rescission of specific types of appropriation and tax
provisions, including earmarks. The fact the Congress must act within alimited time
period to either approve or reject the proposal, and that certain procedural and
deliberative processes are curtailed or eliminated, does not raise constitutional
guestions. Theso-called fast-track processisan exerciseof the constitutional ly-based
authority of each House to establish its own rules of internal procedure.

The expedited rescission process of these bills, however, does not stand alone.
Under the proposal, the President would be given discretionary power to suspend
covered spending and tax provisions for up to 180 days, and perhaps more, even if
Congressrejected aproposed rescission within that period. Thisisunlikethe current
rescission processunder the Impoundment Control Act, which requirestheobligation
of funds if Congress fails to approve the President’ s rescission proposal within 45
daysof continuous session after submission of arescission proposal, or the provision
in the rejected Line Veto Act of 1996 which required expenditure of canceled
authoritiesimmediately upon the enactment of ajoint resolution of disapproval. In
addition, while Congressmust act speedily whenit receivesthe President’ sproposal,
nothing in the bills specifies when the President must send up his proposal; nor do
the bills appear to require that targeted spending and tax provisions in one law be
sent up together; and nothing in the bills limits the suspension period to the stated
180-day suspension period or prohibits the additional utilization of the 45-day wait
period for proposed rescissions under the current Impoundment Control Act, which
isnot to be repealed. An issue before areviewing court, then, might be whether the
bills' suspension power could be viewed as an effective grant of presidential
authority to cancel provisions of law that was proscribed by the Supreme Court in
Clinton v. City of New York.
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Line Item Veto: A Constitutional Analysis of
Recent Proposals

Introduction

President Bush and some in Congress advocate enactment of legislation that
would provide the Chief Executive with line item veto authority, and the President
hasreiterated hissupport of arevival of such authority that would pass constitutional
muster throughout his presidency in speeches, press conferences and annual budget
submissions.* On March 6, 2006, the President announced that he was sending to
Congress proposed legislation that “would provide afast-track procedure to require
the Congress to vote up-or-down on rescissions proposed by the President.” The
President’ sproposal, denominated the LegidlativeLineltemVeto Act of 2006,” was
introduced the next day in the Senate and House as S. 2381 and H.R. 4890. In
comments accompanying the proposal it was asserted that “the President’ s proposal
isfully consistent with the Constitution. Inits 1998 ruling [in Clinton v. City of New
York] striking down the Line Item Veto Act of 1996, the Supreme Court concluded
that the Act * g[ave] the President unilateral power to change the text of duly enacted
statutes.” The Legidative Line Item Veto Act does not raise those constitutional
issues because the President’ s rescission proposals must be enacted by both Houses
and signed into law.”?

Standing alone, the proposed expedited rescission procedure would likely pass
constitutional scrutiny. Congress would simply establish a process whereby the
President may propose rescission of specific types of appropriation and tax
provisions, including earmarks. The fact the Congress must act withinalimited time
period to either approve or reject the proposal, and that certain procedural and
deliberative processeswould becurtailed or eliminated, doesnot raise constitutional
guestions. Theso-called fast-track processisan exercise of the constitutional ly-based
authority of each House to establish its own rules of internal procedure.

The expedited rescission process of these bills, however, does not stand alone.
Under the proposal, the President is given discretionary power to suspend covered
spending and tax provisionsfor up to 180 days, and perhaps more, even if Congress
rejects aproposed rescission within that period. Thisisunlike the current rescission
process under the Impoundment Control Act, which requiresthe obligation of funds

! See, e.g., CRSIssue Brief 1B89148, Item Veto and Expanded |mpoundment Proposals, by
Virginia A. McMurtry; OMB, Analytical Perspectives, Budget of the United States
Government, Fiscal Y ear 2006, at 240-241; and OMB, Analytic Perspectives, Budget of the
United States Government, Fiscal Y ear 2005, at 218-219.

2 Office of the White House Press Secretary at [http://www.whitehouse.gov/news
/rel eases/2006/03/20060306-6.html].
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if Congress fails to approve the President’s rescission proposal within 45 days of
continuous session after submission of arescission proposal, or the provision in the
rejected Line Veto Act of 1996 which required expenditure of canceled authorities
immediately upon the enactment of ajoint resolution of disapproval.® In addition,
while Congress must act speedily when it receivesthe President’ s proposal,* nothing
in the bills specifies when the President must send up his proposal; nor do the bills
appear to require that targeted spending and tax provisions in one law be sent up
together; and nothinginthebillslimitsthe suspension period of the stated 180 daysor
prohibitsthe additional utilization of the 45-day wait period for proposed rescissions
under the current Impoundment Control Act, which is not to be repealed. An issue
before areviewing court, then, might bewhether thebills’ suspension power reaches
far enough to be considered an effective grant of authority to cancel provisionsof law
that was proscribed by the Supreme Court in Clinton v. City of New York.®

The discussion will proceed asfollows. After an examination of the nature and
scope of the Supreme Court’ sruling in Clinton v. City of New York, the billswill be
described and compared withtheLineltem Veto Act of 1996, and the current process
for dealing with rescissions and deferrals under the Impoundment Control Act of
1974, as amended. The discussion concludes with an assessment of the legal and
practical effect of the proposed suspension provision, and includes taking into
account past and present legidative, executive and judicial precedents and practices
with respect to impoundments, rescissions, deferrals and other efforts at budget and
spending controls. That examination suggeststhat, in light of the Clinton ruling and
analogous structural separation of powers decisions, a reviewing court might view
the proposed suspension authority to be vested in the President as, in effect, apower
to cancel appropriations akin to that proscribed in Clinton.

The Nature and Scope of the Supreme Court’s
Ruling in Clinton v. City of New York

In 1996, Congress enacted the Line Item V eto A ct® which gavethe President the
power to “cancel inwhole” threetypesof provisionsalready enacted into law: 1) any
dollar amount of discretionary budget authority, 2) any item of new direct spending,
or 3) any limited tax benefit. The Veto Act imposed procedures for the President to
follow whenever he exercised this cancellation authority. The President had to
transmit a special message to the Congress detailing the provisions to be canceled,
together with factual determinations required by thelaw to be made and thereasons
for the cancellations, withinfive calendar daysof the enactment of thelaw containing

3 See 2 U.S.C. 683(b); 2 U.S.C. 691b(a).

* The bills would require an up-or-down vote be taken by both Houses on or before the 10"
day of session after the introduction of the President’ s rescission proposal.

5524 U.S. 417 (1998).
S P.L. 104-130, 110 Stat. 1200, codified at 2 U.S.C. 691-692.
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such provisions.” All covered provisions of alaw sought to be canceled had to be
submitted together in that message.® Cancellation of the specified provisions took
effect on receipt of the special message by both Houses.® If a disapproval bill was
enacted, the cancellation was deemed to “be null and void” and the provisions
became effective as of the original date of the law.® The President was prohibited
from attempting to re-cancel items that were the subject of a previous special
message for which Congress had enacted disapproval legislation.”* The Veto Act
also provided for expedited congressional consideration of bills introduced to
disapprove cancellations. Congressprovidedfor itself areview period of 30 calendar
days of session beginning on the first calendar day of session after receipt of the
President’s special message. If Congress adjourned prior to the expiration of the 30-
day period, apending disapproval bill could be brought up againinthenext Congress
if filed within five calendar days after the commencement of the new session.’? A
rescission bill had to be filed by the fifth day of the 30 calendar day period and be
reported to the Housefloor by the seventh day after introduction without amendment.
In the House, a motion to amend had to have the support of 50 Members. In the
Senate, a new cancellation could be added if it was from the same original law.*
Conference consideration procedures were detailed.” During the existence of the
Veto Act, the President sent 11 special messages canceling atotal of 82 provisions,
including the two that were the subject of the Clinton ruling. Congress passed one
bill disapproving 38 cancellations, which President Clinton vetoed. The veto was
overridden and the disapprovals were enacted into law.™®

In Clinton v. City of New York' the Supreme Court dealt with two presidential
cancellations under the Veto Act, an item of direct spending in the Balanced Budget
Act of 1997 and a limited tax benefit in the Taxpayer Relief Act of 1997. After
finding that the plaintiffs had suffered the requisiteinjury for Articlelll standing, the
Court addressed the merits of the case, holding, by a 6-3 vote, that alowing the
President to cancel provisionsof enacted law viol ated the Constitution’ sPresentment
Clause.'” “Inboth legal and practical effect, the President has amended two Acts of
Congress by repealing a portion of each. ‘[R]epeal of statutes, no less then

72 U.S.C. 691a(c); 6916(6).

8 1d., sec. 691a(a): “For each law from which a cancellation has been made under this
subchapter the President shall transmit a single special message to the Congress.”

°1d., sec. 691b(a).
094,

1d., sec. 691a(c).

12 |d., sec. 691d(b).

13 |d., sec. 691d(d), (€).
14|d., sec. 691d(f).

15 PL. 105-159. See CRS Issue Brief 1B89148, Item Veto and Expanded |mpoundment
Proposals, by VirginiaA. McMurtry.

16524 U.S. 417 (1998).
' U.S. Congt., Art. I, sec.7, cl. 2.
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enactment, must conform with Art. 1. INSv. Chadha, 462 U.S. 919, 954 (1983).” 8
Such statutory repeals, the Court emphasized, must conform to the Presentment
Clause’s “single, finely wrought and exhaustively considered, procedure” for
enacting alaw, i.e., passage of abill by both Houses, presentment of the measure for
the President’s signature or veto, and a veto override if necessary, again citing
Chadha.” The Court then determined that the cancellation procedures of the Veto
Act did not so conform, because nothinginthe Constitution authorized the President
to amend or repeal astatute, or parts of a statute, unilaterally, and because historical
writingsand practice provided “ powerful reasonsfor construing constitutional silence
on this profoundly important issue as equivalent to an express prohibition.”® The
Court’s magjority opinion pointedly rejected the notion that Congress and the
President could agree by law to authorize “the President himself to effect the repeal
of laws, for his own policy reasons, without observing the procedures set out in
Article I, sec.7. The fact that Congress intended such a result is of no moment.
Although Congress presumably anticipated that the President might cancel some of
the items in the Balanced Budget Act and in the Taxpayer Relief Act, Congress
cannot alter the procedures set out in Article I, sec.7, without amending the
Constitution.”#

The broad, unequivocal nature of the majority opinion isunderlined by Justice
Kennedy’s concurring opinion, responding to Justice Breyer’ ssuggestion in dissent
that the Court’ srolein a case such asthis*islessened here because the two political
branches are adjusting their own powers between themselves.”? Justice Kennedy's
rebuttal emphasizes that this case raises important structural separation of powers
concernsrespecting the Framers' fear that the “concentration of power inthe hands
of asingle branchisathreat to liberty.”? He stated:

To say the political branches have a somewhat free hand to reallocate their own
authority would seem to require acceptance of two premises: first, that the public
good demands it, and second, that liberty is not at risk. The former premiseis
inadmissible. The Constitution’ s structure requires a stability which transcends
the convenience of themoment. See Metropolitan Washington Air ports Authority
v. Citizensfor Abatement of Aircraft Noise, Inc., 501 U.S. 252, 276-277 (1991);
Bowsher v. Synar, 478 U.S. 714, 736 (1986); INS v. Chadha, 462 U.S. 919, 944-
945, 958-959 (1983); Northern Pipeline Constr. Co. v. Marathon Pipe Line Co.,
458 U.S. 50, 73-74 (1982). The latter premise, too, is flawed. Liberty is always

18 524 U.S. at 438 (emphasis supplied.).
19 |dl., at 439-40.
24,

Zd., at 445-46. See also 524 U.S. at 449: “If thereisto be anew procedure in which the
President will play adifferent rolein determining thefinal text of what may ‘ becomealaw’,
such a change must come not by legislation but through amendment procedures set forthin
Article V of the Constitution.”

21d., at 449.
21d., at 450.
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at stake when one or more of the branches seek to transgress the separation of
powers.?*

The Supreme Court has developed two lines of separation of powers
jurisprudence. The first reflects the Court’s concerns over “encroachment and
aggrandizement that has animated our separation-of-powers jurisprudence and
aroused our vigilance against the ‘hydraulic pressure inherent within each of the
separate Branchesto exceed the outer limitsof itspower’.” Insuch structural cases,
the Court hasarticulated interpretations of constitutional directionsthat arerigid and
which may not be altered and are not subject to “balancing.” Justice Blackmun
speaking for the Court in Mistretta delineated the casesthat have been subject to such
formalist analysis:

... Accordingly, we have not hesitated to strike down provisions of law that
either accrete to a single Branch powers more appropriately diffused among
separate Branches or that undermine the authority and independence of one or
another coordinate Branch. For example, just as the Framers recognized the
particular danger of the Legidative Branch's accreting to itself judicia or
executive power, sotoo haveweinvalidated attemptsby Congressto exercisethe
responsibilities of other Branches or to reassign powers vested by the
Congtitution in either the Judicial Branch or the Executive Branch. Bowsher v.
Synar, 478 U.S. 714 (1986) (Congress may not exercise removal power over
officer performing executive functions); INSv. Chadha, supra (Congress may
not control execution of laws except through Art. | procedures); Northern
Pipeline Construction Co. v. Marathon Pipe Line co., 458 U.S. 50 (1982)
(Congress may not confer Art. |1l power on Art. | judge).?

To his list may be added the Court’ s subsequent 1991 ruling in Metropolitan
Washington Airports Authority v. Citizens for Abatement of Aircraft Noise, Inc.
(Washington Airports).

In contrast, Justice Blackmun juxtaposed a second line of cases, in which
aggrandizement or encroachment were not apparent and what wasinvolved wasthe
establishment by Congress of the arrangementswithin and between the agencies, the
President, Congress and the Judiciary, under its broad Article | authority to create
agenciesand vest them with the necessary toolsto carry out their assigned tasks. The
key question in disputes over agency arrangements is whether so much has been
taken from the functioning of one constitutional actor asto impair that actor’s core
constitutional functions. The Court sees its task in these cases as assuring that the
essential lines of authority from the constitutional actors remain intact by utilizing
a balancing test, a functionalist approach. As Justice Blackman explained in
Mistretta:

2., at 449-50.
% Mistretta v. United States, 488 U.S. 361, 382 (1989).
%448 U.S. at 382.

21501 U.S. 252 (1991) (Congress may not maintain control of the decisionmaking of an
executive entity by means of areview entity whose members it has appointed).
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By the same token, we have upheld statutory provisions that to some degree
commingle the functions of the Branches, but that pose no danger of either
aggrandizement or encroachment. Morrison v. Olson, 487 U.S. 654 (1988)
(upholding judicia appointment of independent counsel); Commodity Futures
Trading Comm’nv. Schor, 478 U.S. 833 (1986) (upholding agency’ sassumption
of jurisdiction over state-law counterclaims).

In Nixon v. Administrator of General Services, supra, upholding, against a
separation-of-powers challenge, legidation providing for the General Services
Administrationto control Presidential papersafter resignation, we described our
separation-of -powersinquiry asfocusing “ on the extent to which [a provision of
law] prevents the Executive Branch from accomplishing its constitutionally
assigned function.” 433 U.S,, at 443 (citing United States v. Nixon, 418 U.S. at
711-712). In cases specifically involving the Judicia Branch, we have expressed
our vigilance against two dangers: first, that the Judicial Branch neither be
assigned nor allowed “tasks that are more properly accomplished by [other]
branches,” Morrison v. Olson, 487 U.S., at 680-681, and, second, that no
provision of law “impermissibly threatens the institutional integrity of the
Judicial Branch.” Commodity Futures Trading Comm'n v. Schor, 478 U.S,, at
851.%

Justice Kennedy viewed the Court’s Item Veto decision as falling within the
first, or formalist, line of cases just described, or as he characterizes them, the
“vertical” separation of powers line of authority.

Separation of powers helpsto ensurethe ability of each branch to bevigorousin
asserting its proper authority. In this respect the device operates on a horizontal
axis to secure a proper balance of legiglative, executive and judicia authority.
Separation of powers operates on avertical axis as well, between each branch
and thecitizensin whoseinterest powers must be exercised. Thecitizen has vital
interest in the regularity of the exercise of governmental power. If thispoint was
not clear before Chadha, it should have been so afterwards. Though Chadha
involved the deportation of a person, while the case before us involves the
expenditure of money or thegrant of atax exemption, thiscircumstance does not
mean that the vertical operation of the separation of powersisirrelevant here. By
increasing the power of the President beyond what the Framers envisioned, the
statute compromises the political liberty of our citizens, liberty which the
separation of powers seeks to secure.”

Justice Kennedy succinctly encapsulated in his conclusion: “That a congressional
cession of power is voluntary does not make it innocuous. The Constitution is a
compact enduring for more than our time, and one Congress cannot yield up itsown
powers, much less those of other Congresses to follow.... Abdication of
responsibility is not part of the constitutional design.”*

%448 U.S. at 382-83.
# Clinton v. City of New York, 524 U.S. at 452.
01d.
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Discussion and Analysis

Thebills' lineitem veto provision presents no apparent constitutional problem
with respect to the expedited rescission process it establishes. The President is not
vested with direct authority to cancel covered spending or tax benefit provisions. He
must send up to Congress proposal s to rescind such provisions which must be acted
upon either by passage of a law approving the cancellations, or by a vote not to
approve the proposal. No constitutional issue appears raised by Congressimposing
onitself arequirement that it must take legidative actions within alimited period of
time or that certain procedural and deliberative processesare curtailed or eliminated.
The so-called fast-track processisan exerciseof the constitutionally-based authority
of each House to establish its own rules of interna procedure, which has been
broadly construed by the courts.®

But, this proposal aso veststhe President with discretionary authority that may
raise a constitutional question under Clinton. The bills set no time- frame within
which the President must send up arescission proposal after alaw isenacted. When
he does send up a proposal he may suspend the covered provision(s) designated for
up to 180 calendar days. The suspension may beterminated at any earlier timeif he
determinesthat continuation of the suspension “would not further servethe purposes
of this Act.” The hills do not require that targeted spending and tax provisions
contained in one law must be sent up at the same time. Further, nothing in the bills
expressly limits the suspension period to the stated 180 day deferral period nor is
thereaprohibition agai nst using therescission authority of the Impoundment Control
Act® in conjunction with the proposed Item Veto Act, either before or after a
message is sent to Congress triggering the process of the latter Act. Finally, the 180
day deferra of discretionary budget authority or direct spending would not
automatically end with early congressional rejection of arescission proposal unless
the President so ordered the termination.

Criticshave suggested that use of the 180-day deferral period“ could effectively
kill various items by withholding funding until the end of the fiscal year on
September 30, even if Congress had acted swiftly to reject his proposed
cancellations.”* It has also been suggested that “the fast-track rescission process
could be paired with the old rescission process to grant the White House 45 extra
days of budget impoundment authority by seeking a second vote under the old
rescission processfor cutsthat had been initially rejected under the new proposal.” *

A spokesperson for the Office of Management and Budget (OMB) reportedly
has responded that such concerns are exaggerated: “The 180 days provision alows
items for the which the President will seek a rescission to be set aside while
rescissionisconsidered by Congress. If Congressrejectsarescissionrequest thenthe

% See Art. |, sec. 5, cl. 2; United Statesv. Ballin, 144 U.S. 1, 5 (1892).
22U.S.C.683.

3 Jonathan Nicholson, “ Six-Month Budget Impoundment Time With ‘Veto' Seen Raising
Issues In Congress,” BNA Daily Report for Executives, March 24, 2006.

#1d.
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President has the authority to terminate the deferral and let the funds be spent or the
tax benefits be provided. The Administration’s intention would be to do so
immediately.” The spokesperson explained that the 180-day deferral period was
designed for those periodswhen Congresstakes|ong recesses”and asaway to prod
action. For example, for 2006, Congress has set an early October target date for
adjournment. While many observers believe that means a post-election session is
likely, it is possible the Congress could stay out of session until February, a period
of about five months.”*

It islikely that a reviewing court acting on alegal challenge to the Line Item
Veto Act, in attempting to assess whether the proposed suspension authority is
effectively aproscribed cancellation power, would ook to past congressional actions
to discern the degree of departure from past norms of protections of legisative
prerogatives. For example, under the current Impoundment Control Act, the
rescission and deferral processesaretightly controlled. Rescissionsmay be proposed
by the President at any time. Congress has45 daysof continuous session to approve
arescission hill, but it is not required to take any action during that period, i.e.,
neither House hasto vote on the proposal. During the 45-day period budget authority
issuspended. When the 45 day period endswithout acongressional rescission action,
the budget authority must be made available for obligation immediately and the
rescission procedure under the act cannot be used again for those funds.®

The current Impoundment Control Act also has a provision that allows for
deferrals up to the end of thefiscal year in which a special messageistransmitted to
Congress. Such deferrals are limited to “programmatic” deferrals and exclude
“policy” deferrals.® It has been very rarely used in recent times. But the 180-day
suspension period proposal now under consideration could significantly alter that
deferral limitation and even revive the practice of presidential policy deferrals. It
therefore may be instructive to briefly review the history of that provision and its
significance in Congress past efforts to control executive impoundments. The
original Impoundment Control Actof 1974 allowed deferralsof budget authority not
to extend beyond the end of the fiscal year in which the message reporting the
deferral wastransmitted. The act also provided that adeferral could beterminated by
the passage of aresolution of disapproval by either House of Congress. The 1983

®d.

%2U.S.C, 683. Inthepast, OMB has been found to have expanded the 45-day period during
which funds are “frozen” by starting the deferral before the submission of the President’s
rescission message on the ground that there needs to be time to decide whether to ask for
rescission and then time for preparation of the message, arguing that it would be wasteful
to obligate funds for a program that might be canceled by Congress. All of this often took
30 or more days, extending the statutory 45 days suspension period. In one instance (in
1986), five and half months el apsed between the effective date of aparticular appropriation
and the submission of the required report under the act. The Comptroller General issued
several opinions critical of the practice. See CRS Archived Report 87-173, Presidential
Impoundment Authority After City of New Haven v. United Sates, by Richard Ehlke and
Morton Rosenberg, (recounting the practice and congressional and GAO reactions:
available from authors).

¥2U.S.C. 684.
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Chadha decision, declaring al one and two-House legidative vetoes
unconstitutional, effectively nullified the deferral legislative veto provision. The
guestion that remained was whether the invalid veto provision was severable from
the statute, leaving the President with an unfettered deferral power, or whether it was
inseverable, leaving no deferral power at al. At thetime, the President acted on the
presumption he had unfettered deferral authority in the wake of Chadha.

The issue was resolved by the D.C. Circuit’s ruling in City of New Haven v.
United Sates,® which held that Congress would have preferred no statute to one
without the one-House veto provision because it was so essential in controlling
presidential deferrals:

Section 1013 was designed specifically to provide Congress with a means for
controlling presidential deferrals. As a consequence of the Supreme Court‘s
decisionin Chadha, however, that section has been transformed into alicenseto
impound fundsfor policy reasons. Thisresult is completely contrary to the will
of Congress, which in amending the Anti-Deficiency Act sought to remove any
colorable statutory basisfor unchecked policy deferrals. We cannot imagine that
Congress would have acted in complete contravention of its intended purposes
by enacting section 1013 without alegislative veto provision. Accordingly, we
hold that the unconstitutional | egislativeveto provision containedin section 1013
isinseverablefrom the remainder of the section, and we affirm the judgement of
the District Court invalidating section 1013 in its entirety.*

The Court emphasized the important substantive difference it saw between
policy and programmatic deferrals: “ Thecritical distinction between * programmatic’
and ‘policy’ deferrals is that the former are ordinarily intended to advance
congressional budgetary policies by ensuring that congressional programs are
administered efficiently, whilethelatter are ordinarily intended to negate the will of
Congress by substituting the fiscal policies of the Executive Branch for those
established by enactment of budget legisation.”* Throughout the opinion the
appealscourt further noted itsview of thelimited scope of the Executive sremaining
authority toimplement “programmatic”’ impoundmentsby characterizingit asdealing
with “routine”,** and “trivial” matters, “ and referring to them as “these ‘trivial’
impoundments relating to the * normal and orderly operation of the government’ that
Congress expected to present little controversy.”* Nine months later Congress
codified the appeals court’ s distinction between policy and programmatic deferrals

%809 F. 2d 900 (D.C.Cir. 1987).

%809 F. 2d at 909 (emphasisin original).

0809 F. 2d at 901 (emphasis in original; footnote omitted).
“11d., at 906 note 18.

“2|d., at 908.

3 See CRSArchived Report 87-173, Presidential Impoundment Authority After City of New
Haven v. United States, by Richard Ehlke and Morton Rosenberg, discussing the statutory
and legal development of the policy/programmatic dichotomy: available from authors.
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which now appears at 2 U.S.C. 684.* In that same legislation Congress prohibited
the then prevalent practice of Presidents of submitting a new rescission proposal
concerning identical or very similar matter when Congress failed to act on a
rescission proposal within the alotted 45 days. By using such submissions, the
President sought to continue to tie up funds even though Congress, by its inaction,
had already rejected the same proposal. The enacted prohibition against such
seriatim rescission proposals appliesfor the duration of the appropriation, so it may
remain in effect for two or more fiscal years.*®

Even under the 1996 Veto Act that was declared unconstitutional, Congress
included anumber of provisionsto constrain presidential authority. For example, the
President had to bundle all canceled itemsin asingle message to the Congress;* the
President’s special message had to be transmitted within five calendar days after
enactment of the law to which the cancellation applied;*’ cancellation took effect on
receipt by both Houses but if adisapproval was enacted, the cancellation wasdeemed
never to have occurred and the funds had to be utilized;*® congressional review was
for 30 calendar days of session after receipt of the message, but if Congress
adjourned prior to the expiration of the 30-day period, it could be brought up again
inthenext Congressif it wasfiled within five days of the commencement of the new
session;* and arescission bill had to be filed by the fifth day of the 30 calendar day
period, reported to the floor by the seventh day after introduction without
amendment, could be amended in the House if supported by 50 Members, and new
cancellation items could be added in the Senate if the items were from the same
IaN.SO

The foregoing review of the President’s proposal for arevived item veto, the
provisions of the current Impoundment Control Act and thejudicialy nullified Item
Veto Act of 1996, and past executive challengesto legidlative spending controls and
congressional responses, provide background to the analysis of how a court might
view the current item veto proposal. The issue is whether the proposed Legidlative
Line Item Veto Act in its present form would have the potential of allowing the
President, through the utilization of the 180 day rescission authority, together with
piecemeal submissions of rescission requests, to effectively cancel spending items.
The question that remains is whether the Clinton ruling (and prior separation of
powers cases) would be applied to reach such potential constitutional consequences.

The Clinton caseisproperly categorized asone of aline of structural separation
of powers decisions, that has included Chadha and Bowsher, in which the Supreme
Court hasinvalidated provisionsthat either “accrete to asingle branch powers more

% p.L. 100119, sec. 206(a), 101 Stat. 785.
4 P.L. 100-119, sec. 207, 101 Stat. 786.
%2 U.S.C. 691a(a).

“1d., sec. 691a(c).

“81d., sec. 691b(a).

1., sec. 691d(h).

%0 |d., sec. 691d(d), (€).
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appropriately diffused among separate Branchesor that underminethe authority and
independence of one or another coordinate Branch.”** The salient characteristic of
those rulingsisthat they admit of no exception and allow no balancing of interests
of need, necessity, or convenience. They expressly reject thevalidity of an agreement
on such reassignments by the political branchesthat isembodiedinalaw. In at least
oneinstance afederal appealscourt hasenforced such astructural ruling, finding that
Congress had attempted to evade a High Court’ s ruling by indirection. Those cases
are illuminating on the subject issue.

The Metropolitan Airports Litigation

In Metropolitan Washington Airports Authority v. Citizens for the Abatement
of Aircraft Noise (Metropolitan Airports Case),* the Supreme Court confronted an
attempt by Congress to vest managing authority over Washington National and
Dulles International Airportsin aregional authority while at the same time seeking
to maintain control over key policy and management decisions of the Airports
Authority’ s Board of Directors (Directors). It did this by requiring the Directors to
establish a Board of Review (Board) consisting of nine Members of Congress to
which the Directors had to submit for the Board' s consideration and possible veto
operative decisions such as the adoption of the annual budget, the authorization for
the issuance of bonds, and the adoption, amendment or repeal of regulations.
Congressal so retained substantial authority over the appointment and removal of the
members of the Board. The Court found that as a result of those provisions the
Board was an agent of the Congress and that the scheme of congressional control
violated separation of powers principles. “If the power isexecutive, the Constitution
does not permit an agent of Congress to exercise it. If the power is legislative,
Congress must exercise it in conformity with the bicameralism and presentment
requirements of Art. I, sec. 7. In short, when Congress [takes| action that ha[s] the
purpose and effect of altering the legal rights, duties, and relations of persons...
outside the Legidative Branch, it must take that action by the procedures authorized
in the Constitution. See Chadha, 462 U.S., at 952-955."** The Court rejected the
argument that the Board was a “kind of practica accommodation between the
Legidative and the Executive ... that might prove innocuous,” stating that “the
statutory scheme challenged today provides the blueprint for extensive expansion of
the legidlative power beyond its constitutionally confined role” and could not be
countenanced. It then quoted Madison’s warning that “*the legislature can with
greater facility mask under complicated and indirect measures the encroachments
which it makes on the co-ordinate departments’ .”>*

Within six months after the Supreme Court’s ruling, Congress passed new
legislation. The new statute did not require that Members of Congress be members
of the new Review Board but their selection had to be from lists submitted by the

5. Mistretta, 448 U.S. at 382.
52501 U.S. 252 (1991).
52501 U.S. at 276.

5501 U.S. at 276-77.
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Speaker of the House and the President pro tempore at the Senate. The Board' s veto
power was taken away but its power was expanded in other ways. The catal ogue of
actions the Board could review was expanded, and members of the Board could
participate, but not vote, at meetings of the Directors. Also, though its veto power
was removed, the Board had authority to make recommendations regarding actions
submitted for its review by the Directors. If those recommendations were not
accepted by the Directors, the Directors had to submit the matter to Congress for a
reviewing period of 60 legisative days, during which time the Directors could take
no action on the matter. If Congress did not pass a joint resolution of disapproval
within that period, the Directors’ proposed action could take effect.

Onreview, the Court of Appeals for the District of ColumbiaCircuit held that
“the provisions of therevised Act, taken together, indicate that the Board of Review
remains a congressional agent and that it exercises power in violation of the
separation of powers.”>

At the outset of its opinion the appeals court announced that it would look
beyond the“explicit terms’ of therevised statuteto ascertainits*“practical effect and
design.”*® Thus, with respect to whether the changein the nature of the appointment
process for Review Board members made a difference, the court held that “because
the Directors may never go outside the lists furnished by the Speaker and the
President pro tempore, we conclude that Congress retains control over the
appointments. This control, together with the provisionsthat in practice ensure that
the Board will be dominated by Members of Congress, persuades us that Congress
intended the Board to serve, and we hold that it does serve, as its agent.”>’

Turning to the separation of powersissue, the court declared it would ook to
the“practical consequences’ of the Board’ sability to del ay actionsby the Directors.®
It rejected the claim that when the Board had been stripped of itsdirect veto and now
could only recommend, it had only advisory duties, noting that “the Board' sloss of
its veto power does not necessarily mean that it has lost effective control over the
Authority that the Supreme Court found to be an unconstitutional exercise of federal
power... We must therefore examine the potential impact of the Board' s remaining
authority on the Directors decisionmaking. To this end, we examine the various
waysinwhich the Board is able to affect the substance of the Authority’ s actions.”>
The court focused on the powersof the Review Board to influence, throughitsability
to delay action by the Directors:

“[T]he Board of Review has been vested with a range of powers whose
cumulative effect isto enable it to interfere impermissibly with the Directors
performance of their independent responsibilities. In the place of the veto

% Hechinger v. Metropolitan Washington Airports Authority (Hechinger) 36 F. 3d 97, 105
(D.C.Cir.1994), cert. denied 513 U.S. 1126 (1995).

*®1d., at 101.
d.
®d.
*1d., at 102.
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provision, the amended Transfer Act empowers the Board to choose, inits sole
discretion, which of the Authority’ s decisions may beimplemented immediately
and which will be subjected to the risks and delays of congressional review. In
the place of mandatory congressional membership on the Board it sets forth
requirements that both in principle and in practice continue to ensure
congressional domination of the Board. In redefining the powers of the board,
it actually expands the scope of its review. Moreover, the amended statute
retains provisions permitting the Board to compel the Authority to consider
particular issues and conditioning the Authority’ sability to take vital actionson
the Board’ s own continuing ability to exercise its powers under the act.

What tips the balance, in our judgement, is the Board’s power to delay and
perhaps overturn critical decisions by requiring their referral to Congress. The
delays it can impose are hardly trivial. The 60-legislative-day congressional
review period will extend for at least three months and, depending on the
congressional cycle, can last aslong assix. ... The mere existence of this power
to delay provides the Directors with an enormous incentive to avoid
confrontations by tailoring their decisions to suit the Board's pleasure; it also
gives the Board the power to hold an important decision hostage in order to
secure the Director’ s agreement to an unrelated matter.®

Quoting the Supreme Court’ swords in Metropolitan Airportsthat the original
statutory scheme was a “ blueprint for extensive expansion of the legidlative power
beyond its constitutionally-confirmed role,” the appeal s court stated the “we do not
suggest that the Board has or would abuse its authority in such a manner. But the
potential for abuseis there.”®

Conclusion

The Metropolitan Airports and Hechinger decisions seem to confirm the
teachings of Clinton and its structural separation of powers predecessors that the
courts will take a rigid approach when aggrandizement or encroachment of core
constitutional prerogativesareinvolved. The Airportscasesareparticul arly pertinent
to the proposed item veto revival. The Clinton Court spoke to the constitutional
delicacy of attempting to reassign the power of cancellation to the President, just as
the Metropolitan AirportsCourt rejected Congress original schemeto retain control
of the Washington airports. Congress' attempt to address the Court’s concerns in
Metropolitan Washington by enacting a structural variant was struck down in
Hechinger on the basis of a facial review of what might be the “potentia’ of the
revised scheme to achieve the result found to be illegitimate in the earlier case.
Challengersto the proposed Item Veto Act of 2006 might point to this series of cases
asraising questions about the expanded suspension provisions and their “potential”
to undermine the holding in Clinton v. City of New York

®d., at 104-05.
®1d., at 105.



