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Imports of Canadian Waste

Summary

Private waste haulers and Canadian cities—including the city of Toronto—ship
large quantities of waste to the United States. More than four million tons (as many
as 400 truckloads a day) were shipped in 2005, according to the Ontario Ministry of
the Environment. Three-quarters of this waste goes to two large landfills near
Detroit.

Theinflux of waste has been highly controversial, in part because the ability of
state and local governmentsto restrict it islimited. Under court rulings concerning
the U.S. Constitution’s Commerce Clause, only Congress can authorize restrictions
that discriminateagainst foreignwaste. Thus, for several years, the state of Michigan
and the Michigan congressional delegation have pressed Congress for action.

In the summer of 2006, Congress began to focus on thisissue. In July, in the
Department of Homeland Security appropriations bill (H.R. 5441), the Senate
approved the establishment of an inspection program for waste imports that might
have added more than $400 in fees to the cost of importing atruckload of waste. In
early September, the House passed H.R. 2491, which would give states limited
authority to restrict waste imports. In between these actions, an agreement was
reached between Michigan’s two Senators and the Ontario Ministry of the
Environment, under which Ontariowill eliminate shipmentsof municipally managed
waste to Michigan by the end of 2010.

The steps taken by Congress in beginning to move legidation, as well as
separate | egislation enacted by the state of Michigan, clearly played arolein bringing
about the voluntary agreement between Michigan’ s two Senators and Ontario. But
largeissuesremain. The agreement isnot atreaty or an international agreement, so
it does not formally bind the United States or Canada or the parties shipping and
receiving thewaste. Assuming that its provisions are adhered to by Ontario’ swaste
managers, it still would not address two-thirds of the waste being shipped to
Michigan (i.e., the waste being managed by private waste management firms), and
it would not affect waste shipments to states other than Michigan.

Thisreport provides background information on the history of Canadian waste
imports, reviews recent developments, and discusses issues raised by the voluntary
agreement and proposed legidation.
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Imports of Canadian Waste

Background

Canadaand the United States have open bordersfor waste shipments, and waste
has flowed across the border in both directions for years.! The federal government
does not report data regarding such shipments, but information is available from
Environment Canada, the Ontario Ministry of the Environment, and from some U.S.
states. According to these sources, the United States appearsto be anet exporter to
Canada of hazardous waste?; but, because of plentiful landfill capacity, low-cost
disposal options, and existing contractual arrangements, the United Statesisamuch
larger net importer from Canada of non-hazardous solid waste. The latter category
can include municipal solid waste (MSW),? construction and demolition (C& D)
waste, medical waste, and non-hazardous industrial waste.

U.S. Canada Bilateral Agreement. Under a 1986 agreement between the
United States and Canada,* shipments of hazardous waste require notification to the
importing country and that country’s consent before waste may be shipped. The
notification must include the exporter’s identity; a description of the waste; the
frequency or rate at which thewaste will beimported; thetotal quantity of the waste;
the point of entry; the identity of the transporter, means of transport, and type of
containers; the identity of the consignee; a description of the manner in which the

! Prior to July 1991, the amount of municipal solid waste shipped to the United States was
rather small, because the Animal and Plant Health Inspection Service of the U.S.
Department of Agriculture (APHIS) required incineration of all foreign garbage shipped to
the United States to prevent foreign pests and diseases from harming U.S. agricultural
production. Canadianwastewasexempted fromthisrequirementinJuly 1991 when APHIS
decided that it did not have the legal authority to prevent the importation of Canadian
garbage or to require its incineration, because there was no biological basis for these
restrictions. The amount of Canadian waste shipped to the United Statesincreased at least
five-fold following this decision.

2 Environment Canada, “ Hazardous Waste and Hazardous RecyclableMaterial M anagement
in Canada, 2004 Statistics on their Exports and Imports,” Backgrounder, August 18, 2005,
available at [http://www.ec.gc.ca/press/2005/050817_b_e.htm].  According to the
Backgrounder, Canada’ s hazardous waste imports, 98.8% of which come from the United
States, totaled 416,000 metric tonnesin 2004 (457,000 tons), while exportstotaled 308,357
metric tonnes. Hazardous waste is defined in regulations at 40 CFR Part 261.

¥ Municipal solid waste is not defined by statute or regulation, but is generally considered
to include paper, metal, plastic, glass, and organic materials generated by households,
commercial establishments, and institutions.

* Agreement Between the Government of the United States of Americaand the Government
of Canada Concerning the Transboundary Movement of Hazardous Waste, Ottawa, 1986,
TIAS 11099.
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waste will be treated, stored, or disposed; and the approximate date of the first
shipment. Thereceiving country isgiven 30 days from the date it receives notice to
indicate its consent (conditional or not) or its objection to the shipment. If no
response is received within the 30-day period, the importing country is considered
to have no objection. Consent is not irrevocable: whether express, tacit, or
conditional, theimporting country’ sconsent may bewithdrawn or modified for good
cause.

The bilateral hazardous waste agreement was amended in 1992 to establish
similar requirementsfor municipal solid waste,® but, for lack of legislative authority,
the amendment was never implemented.® It is these unregulated shipments of non-
hazardous waste, principally municipal solid waste, that have proven controversial.

Lacking notification or consent requirementsfor M SW, many stategovernments
do require the operators of solid waste management facilitiesto report the origin of
wastethey havereceived for disposal after thefact, on aquarterly or an annual basis.
According to these data, entities in the Canadian province of Ontario have shipped
major quantities of waste (principally MSW and C& D waste) to the United Statesin
recent years.

Waste Import Data. Statewaste reporting requirementsare not uniform: the
reporting periods vary, as do the methods used by statesto collect the data, and some
states don’t collect data at all, although one can often find a knowledgeabl e official
willing to provide an estimate. Using these sources, CRS has from time to time
compiled the existing state data, in an attempt to provide comprehensive and
comparableestimates. Our latest survey, publishedin September 2004, indicated that
Michigan received 2,789,650 tons’ of municipal solid wastefrom Ontarioin FY 2003
(October 2002-September 2003). New Y ork, the second largest recipient, received
132,823 tons from Ontario in calendar year 2003. The only other recipient we
identified was the state of Washington, which received 82,557 tons from the
Canadian provinceof British Columbiain 2002.2 Theproportionsare consistent with
amounts reported in earlier years. Thus, it appears that more than 90% of the solid
waste that Canada ships to the United States has gone to Michigan. The remainder
has generally gone to the states of New Y ork and Washington.

While somewhat controversial throughout the 1990s, Canadian waste imports
have received much greater attention since late 2002, when the city of Toronto —
Canada' s largest city — announced that it would close its last landfill and begin

> Amendment to the Agreement Between the Government of the United States of America
and the Government of Canada Concerning the Transboundary Movement of Hazardous
Wastes, Washington, 1992, copy of text provided by the U.S. Department of State. Seenote
2 above regarding the definition of municipal solid waste.

¢ Section 3017 of the Solid Waste Disposal Act (42 U.S.C. 6938) provides authority for the
bilateral agreement on hazardous waste, but not for non-hazardous wastes.

" Converted by CRS from state data expressed in cubic yards, using 3.3 cubic yards=1ton.

& CRS Report RL32570, Interstate Shipment of Municipal Solid Waste: 2004 Update,
September 9, 2004.
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shippingall of itswasteto Michigan. Canada’ s shipmentsof wasteto Michigan have
increased 80% since then. In FY2005, Michigan reported that it received
11,878,091 cubic yards (an estimated 3.6 million tons) of non-hazardous waste from
Canada. Canadaaccounted for 18.6% of all thewaste disposed in Michigan landfills
in that year.®

Figure 1. Canadian Waste Disposed in Michigan
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Sour ce: CRS, based on data provided by Michigan Department of Environmental Quality. Dataisfor
fiscal years.

The Fort Gratiot Case. Since the late 1980s, Michigan has attempted to
restrict imports of waste. In 1992, however, in Fort Gratiot Sanitary Landfill v.
Michigan DNR, waste import restrictions authorized by the state were held

°® Michigan Department of Environmental Quality, Report of Solid Waste Landfilled in
Michigan, October 1, 2004 — September 30, 2005, Lansing, Michigan, January 31, 2006, at
[http://www.deg.state.mi.us/documents/deg-whm-stsw-ReportSolidWastel andfilledFY 2
005.pdf]. In addition to the 18.6% received from Canada, waste from other U.S. states
accounted for another 10% of the waste disposed in the state. Note: Most states report
waste disposal and waste import in tons, rather than cubic yards;, for purposes of
comparison, CRS converted the Michigan datato tons, using astandard industry conversion
rate of 3.3 cubic yards equalsoneton. Among U.S. states, Michigan is, by far, the largest
recipient of foreign waste. Pennsylvania and Virginia, however, receive more interstate
shipments of waste. For additional information, see CRS Report RL32570, Interstate
Shipment of Municipal Solid Waste: 2004 Update.
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unconstitutional by the U.S. Supreme Court.’® Under Articlel, Section 8 of the U.S.
Constitution, Congress is given power to regulate interstate and foreign commerce;
in along series of cases beginning in the 1800s the Court has held that this grant of
authority to Congress implies a prohibition of state actions to discriminate against
interstate and foreign commerce, absent the consent of Congress.

Recent Developments

Providing congressiona consent is the goal of numerous bills that have been
introduced in Congress.

H.R. 2491. Inthe 109th Congress, the most prominent of these bills has been
H.R. 2491 (Gillmor), which was reported by the House Energy and Commerce
Committee on September 27, 2005, and passed the House by voice vote, September
6, 2006. Thebill wouldimplement the bilateral U.S.-Canadawaste trade agreement,
as amended in 1992 to deal with municipal solid waste shipments between the two
countries. It would require the EPA Administrator to perform the functions of the
Designated Authority under the agreement and require himto implement and enforce
the agreement’ s notice and consent requirements. In considering whether to consent
to waste importation, the EPA Administrator would be required, in the words of the
bill, to “give substantial weight to the views of the State or States into which the
municipal solid waste is to be imported, and consider the views of the local
government with jurisdiction over the location where the waste is to be disposed.”
The Administrator would also be required to consider the impact of the importation
on continued public support for and adherenceto state and local recycling programs,
landfill capacity, and air emissions and road deterioration from increased vehicular
traffic, and to consider the impact of the importation on homeland security, public
health, and the environment.

The bill would also authorize states to restrict imports of foreign MSW,
provided they do so prior to the bilateral agreement’s implementation. Under the
latter provision, states would have a window of up to 24 months after the bill’s
enactment to impose restrictions of their choosing on the receipt of foreign MSW,
and those regulations could remain in effect aslong as the state desires.

Michigan H.B. 5176. Michigan hasalready enacted | egidation that would go
into effect if this provision of H.R. 2491 were enacted. On March 9, 2006, the
Governor signed H.B. 5176, which prohibitsthedelivery and acceptancefor disposal
in Michigan of MSW generated outside of the United States, once Congress
authorizes such prohibitions.*

DHS Appropriations Bill. H.R. 5441, the Department of Homeland Security
(DHS) FY 2007 Appropriations bill, as amended by the Senate July 13, 2006, also
contained provisions that would have discouraged Canadian waste imports. An
amendment submitted by Senator Stabenow (for herself, Senator Levin, and Senator

0 Fort Gratiot Sanitary Landfill v. Michigan Department of Natural Resources, 504 U.S. 353
(1992). Therestrictions at issue were at the county level, but were authorized by the state.

1 Act No. 57, Public Acts of 2006, State of Michigan.
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Baucus) provided for inspections of international shipments of MSW, and required
the Secretary of Homeland Security to levy afee to cover the approximate cost of
suchinspections.* Inafloor statement, Senator Stabenow explained the effect of the
amendment as follows:

Based on information provided by the inspector general [of the Department of
Homeland Security], weknow that it will take four Customsagents about 4 hours
for each trash truck inspection. Based on personnel and administrative costs, we
estimate that the fee for each trash truck will be approximately $420.%

A separate amendment, introduced by Senator Levin (with the co-sponsorship of
Senators Stabenow and V oinovich) and also approved in the Senate by unanimous
consent, would haverequired that the Secretary of Homeland Security deny entry into
the United States to trucks carrying MSW unless he certifies to Congress that the
methodologies and technologies used by the Bureau of Customs and Border
Protection to detect the presence of chemical, nuclear, biological, and radiological
weapons in municipa solid waste are as effective as those used to screen for such
materialsin other itemsof commerceentering the United Statesin commercial motor
vehicles.

Exchange of Letters with Ontario. Following passage of the Stabenow
and Levin amendments, on August 30, 2006, the Ontario Ministry of the
Environment reached an agreement with the two Senators, under which Ontario will
eliminate shipments of municipally managed waste to Michigan by the end of 2010.
In return, the Senators agreed not to pursue passage of the inspection fee and
certification provisionsin the Homeland Security Appropriations bill or to “pursue
similar current or futuremeasures.” > Theinspection feeand certification provisions
were deleted in conference,'® and the bill was signed by the President October 4. On
September 19, Toronto’'s City Council approved a letter of intent to purchase a
landfill near London, Ontario, where it is expected to ship its waste asit phases out
shipments to Michigan."’

The steps taken by Congress in beginning to move legisation, as well as the
separate | egislation enacted by the state of Michigan, clearly played aroleinbringing
about the exchange of letters with Ontario. But large issues remain.

12 The amendment, S.Amdt. 4657, was agreed to by unanimous consent, July 13, 2006.
13 Congressional Record, July 13, 2006, p. S7476.

14 S Amdt. 4617. For consideration, see Congressional Record, July 13, 2006, pp. S7470-
7471.

15 Letter of Senators Stabenow and Levinto Hon. Laurel C. Broten, Ontario Minister of the
Environment, August 30, 2006.

16 See H.Rept. 109-699, p. 181.

1 City of Toronto, “Toronto Approves Landfill Purchase as Part of Solid Waste
Management Plan,” press release, September 19, 2006, at [http://wx.toronto.ca
/inter/it/newsrel.nsf/0/3ad17f 7066b0e39985257108006a7003?OpenDocument] .



CRS-6
Remaining Issues

I ssues remaining to be addressed include some posed by the exchange of |etters
and others posed by H.R. 2491.

Issues Posed by the Exchange of Letters. The agreement reached by
thetwo Michigan Senatorsin their exchange of letterswith Ontario’ sMinister of the
Environment would address a portion of the waste shipped from Ontario to
Michigan, but it would not eliminate the mgority of it. The letters refer to
“municipally managed waste,” and specifically use a 2005 baseline amount of 1.34
million tonnes™ of municipal waste shipped.’® Accompanying materials from the
Ministry of the Environment, however, note that in 2005, “4 million tonnes of waste
wereexported tothe U.S., with 90% of thiswaste being sent to Michigan landfills.” %
Thus, Ontario’s commitment appears to cover only one-third of the waste shipped
from the province to the United States, or 37% of the waste it shipped to Michigan.

Thereason for excluding the majority of the wasteisthat it isnot “municipally
managed” —itiswaste collected by private haul ers and shipped to Michigan landfills
under private contracts. These wastes are shipped to Michigan either because it
provides lower cost disposal options or because the landfills in Michigan are
controlled by the same company that collects the waste in Canada. The provincial
government and the local governments within the province have no authority to
prevent these private waste shipments from leaving Ontario. Thus, the province has
committed to eliminate what it can, i.e., that portion of the waste that is municipally
managed.

Second, the exchange of letters addresses the shipment of these wastes to
Michigan, but not to other U.S. states. Given the subsequent action by the Toronto
City Council, it would appear that when the waste is diverted from Michigan, it will
be shipped to a site in Ontario; but nothing in the letters would prevent the waste
being shipped to other U.S. landfills instead of those in Michigan.

Third, the exchange of lettersrepresentsvoluntary, good faith commitments by
the parties. It is not atreaty or an international agreement and does not provide the
enforcement provisions or penalties that legislation might offer.

To summarize, those who continue to be concerned about Canadian waste
shipments are likely to note that the exchange of |etters does not address two-thirds
of thewaste being shipped, does not protect states other than Michigan, and contains
no enforcement provisions. Addressing these issues would require congressional
action.

18 Tonnes are metric tons, which are equivalent to 1.1 short tons,

19| etter of Laurel C. Broten, Ontario Minister of the Environment, to Senators Stabenow
and Levin, August 30, 2006.

2 Ontario Ministry of the Environment, “How Ontario Manages Its Waste: the Basic Facts
and Figures,” Fact Sheet, August 31, 2006.
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Issues Posed by H.R. 2491. H.R. 2491, by contrast, would apply to private
contracts, would apply to all 50 states, and would provide for enforcement. The bill
would clarify that actions taken under its authority shall not be considered to impose
an undue burden on interstate or foreign commerce, and thus would be immune to
challenge under the Commerce Clause of the Constitution.

But there is an ambiguity inthe bill. In Section 4011(a)(3), it states, “Nothing
in this section affects, replaces, or amends prior law relating to the need for
consistency withinternational tradeobligations.” Thebill, thus, appearsto recognize
that U.S. trade agreements would have a role to play in defining the scope of the
states' authority to act pursuant to the legidation. It is not clear how these
obligations and the bill’s grant of authority to the states to restrict waste imports
would ultimately be reconciled. Opponents of the bill, including the National Solid
Wastes Management Association (which represents the U.S. waste management
industry), have already made clear their intention to challengeits provisionsin court
if it is enacted; thisissue would presumably be among the provisions litigated.



