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Predatory Lending: A Comparison of State Laws to the
Federal Home Ownership and Equity Protection Act

Summary

Since the early 1990s, sub-prime mortgage lending has exploded in America,
increasing the availability of credit to segments of the population that traditionally
did not qualify for loans, given their income, savings, and credit profile. With this
explosion has also come the growth of predatory mortgage lending practices.
“Predatory lending” describes situations in which unscrupulous lenders prey on
borrowers — usually sub-prime borrowers — by including onerous terms and
conditionsin theloan agreement, often |eading to forecl osure or repeated refinancing.

Currently, the Home Ownership Equity Protection Act (HOEPA) provides
federal prohibitions on certain predatory lending practices, while more than twenty-
five states have enacted similarly-styled statutes that sometimes offer much broader
protections. This report gives a genera background on predatory lending and
summarizes the various statutes' provisions with respect to common predatory
lending practices.

This report will be updated as warranted.
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Predatory Lending: A Comparison of State
Laws to the Federal Home Ownership and
Equity Protection Act

Introduction and Background

Obtaining a loan can be an intimidating and confusing process for the vast
majority of people who participate in it, particularly when one is mortgaging his or
her home. To negotiate the attendant maze of loan terms, fees, and financing
documents, most Americans are forced to put alarge amount of trust in the bank or
other entity lending them the money. This creates the potential for abuse by the
unscrupulous lender, who can take advantage of aborrower’ s unfamiliarity with the
process and add terms and fees to a loan agreement that, while onerous to the
borrower, create a financial windfall for the lender. Some of these “predatory”
lenders can also create |oan terms so onerous that the borrower will never be ableto
repay, allowing the lenders to foreclose on mortgages and take borrowers' homes.

Market forces protect most borrowers from predatory mortgage practices,
because most mortgage lending takes place in the “ prime market,” where borrowers
have good credit and are therefore considered less risky. Aslower risk customers,
prime borrowers are the subjects of competition among lenders. This competition
creates an incentive for lenders to offer the best loan terms possible, reducing the
danger of predatory lending.! Further, primeborrowerstend to have more experience
with complex financial transactions, and so are more likely to identify and avoid
predatory loan terms. Finally, mortgage lenders often try to fit prime loansinto the
industry-standard debt ratios and loan-to-value ratios set by secondary mortgage
giants like Fannie Mae and Freddie Mac, so that those organizations will purchase
the loans.?

Sub-prime borrowers, on the other hand, tend to be less experienced with
complex financia transactions, have low income and bad credit, and generally have
little besides their home equity to put up as collateral for loans® Sub-prime
borrowers are considered riskier customers by lenders, and so competition for sub-
prime mortgage loansis not nearly as robust asthe market for primeloans. Because

! SeeNational Predatory Lending Task Force, Curbing Predatory HomeMortgage Lending:
A Joint Report, by the United States Department of Housing and Urban Development and
the United States Department of the Treasury, 17 (June 2000) (hereinafter “ Joint Report™);
available at [http://www.hud.gov:80/pressrel /treasrpt.pdf] (last visited February 11, 2005).

21d.
41d.
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sub-prime loans are generally considered riskier, lenders seek higher interest rates
and other fees, partially to protect themselvesin case of default.

Despite the higher rates and fees, sub-prime borrowers often need to take out
second mortgages on their homes to finance debt consolidation or homerepairs, and
the sub-prime market has grown to meet thisneed. While the sub-prime mortgage
market issmall when compared to the prime market, it grew to $160 billion by 1999,
making up 13% of the American mortgage market.* Assub-primemortgagelending
has grown, however, so has predatory lending.

Drawing the line between sub-prime lending and predatory lending has proven
to be avery difficult task.> At what point do the higher interest rates and fees that
generally attend legitimate sub-prime lending become predatory? This is the
fundamental question for those who wishto curb predatory lending practicesbecause
the vast majority of predatory lending takes place in the sub-prime market. If
restrictions on such practices go too far, the strictures could make the risk of sub-
primelending seem too high to lenders and dry up the availability of credit for those
who desperately need it. On the other hand, if the restrictions are too loose, then
many sub-prime borrowers may lose the equity in their homes to unscrupulous
lenders.

Reportsof predatory lending practicesincreased dramatically intheearly 1990s,
and Congress responded in 1994 by passing the Home Ownership and Equity
Protection Act (HOEPA), restricting some of thetacticscommonly used by predatory
lenders with respect to loans covered by the act.® This legislation utilizes the
“threshold” or “trigger” approach inwhich certainhomeloansareclassified as” high-
cost homeloans” because of their high annual percentage rates (APRS) or pointsand
fees. Assuch, these loans trigger certain prohibitions and/or disclosures meant to
protect subprime borrowers from predatory lending practices.

Many have argued that while HOEPA is helpful, it does not go far enough.” In
1999, North Carolina enacted its own predatory lending statute, conceptually
model ed after HOEPA, but moreinclusivein theloans covered and with restrictions
on additional practices. Some states have followed by enacting specific statutes
broadly aimed at restricting awide array of predatory lending practices, while other
states have fewer provisions regulating far fewer practices. Currently, at least thirty

“1d. at 2.

® Indeed, commentators have had a difficult time even coming up with a definition of
“predatory lending.” The Joint Report offered this definition: “In a predatory lending
situation, the party that initiates the loan often provides misinformation, manipulates the
borrower through aggressive sales tactics, and/or takes unfair advantage of the borrower’s
lack of information about theloan termsand their consequences. Theresultsare loanswith
onerous terms and conditions that the borrower often cannot repay, leading to foreclosure
or bankruptcy.” Joint Report, at 17.

¢ Subtitle B of Title! of the Riegle Community Devel opment and Regul atory Improvement
Act, P.L. 103-325 (1994). HOEPA is codified at 15 U.S.C. § 1601 et seq.

" See, e.g., Margot Saunders, TheIncreasein Predatory Lending and Appropriate Remedial
Actions, 6 N.C. Banking Inst. 111, 112-113 (2002).
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states, the District of Columbia, and roughly a dozen municipalities have enacted
either comprehensive statutes or other limited statutory protections aimed at
predatory lending practices, some addressing a specific practice, some generally
tracking HOEPA, and others going far beyond it.

The differences among the various state statutes and between the state and
federal statutes reflect the difficulty in striking the appropriate balance, i.e.,
discouraging predatory terms and conditions without also discouraging sub-prime
lending in general. Thesedifferences have come under increasing scrutiny sincethe
Office of the Comptroller of the Currency (OCC) determined that HOEPA and its
regul ations preempt the application of state predatory lending statutes to nationally-
chartered® banks and their subsidiaries.®

Even with their differences, predatory lending statutes tend to confront a
combination of ten basic issues:

asset-based lending;
prepayment penalties;

balloon payments;

negative amortization;

loan flipping;

loan counseling;

mandatory arbitration clauses;
loan packing;

no call provisions; and
financing of points and fees.™

This report describes what loans are covered under HOEPA and the state
statutes, then lists how each statute deals (if at all) with the ten basic issues
mentioned above.

& The United States has a dual -banking system, according to which abank can be chartered
under federal law or the law of an individual state.

° On August 5, 2003, the OCC issued a Preemption Determination and Order (OCC Docket
No. 03-17, 68 Fed. Reg. 46,264) preempting the Georgia Fair Lending Act for national
banks and their Georgia subsidiaries. The OCC subsequently issued more detailed
regulations that appear to generally preempt state predatory lending laws with respect to
national banks and their subsidiaries (69 Fed. Reg. 1904 (amending 12 C.F.R. Parts 7 and
34)). See CRS Report RS22057, Preemption of State Law for National Banks and Their
Subsidiaries by the Office of the Comptroller of the Currency: A Sketch, by M. Maureen
Murphy; see also C. Bailey King, Jr., Preemption and the North Carolina Predatory
Lending Law, 8 N.C. Banking Inst. 377 (2004).

19 For more detailed discussion of these issues, see generally Joint Report.
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Comparison of Provisions

Covered Loans

One of the most important features of a predatory lending statute is how it
defines loans covered under the statute and therefore subject to its protections and
restrictions. HOEPA, for example, does not include mortgages where the home
being purchased is used as collateral for the loan (hereinafter “purchase money
mortgages’), while the majority of state statutes protect such mortgages in their
predatory lending statutes. A loan is covered if it crosses one of the statutory
thresholds, of which there are generally two: one for the Annual Percentage Rate
(APR) of the loan, and one for the total points and fees paid by the borrower in
connection with the loan. Statutory definitions of “points and fees’ differ, but
generaly includefinance charges, compensation paid to mortgagebrokers, premiums
or other chargesfor credit insurance, application fees, late payment/default charges,
overdraft charges, credit plan fees, seller’s points, interest forfeited due to legally
required interest reduction on atime deposit used to secure the loan, and real estate
related fees (e.g., title examination, preparation of documents, notary, etc.).** Listed
below are the various statutory definitions of loans covered under the respective
statutes. Unless otherwise noted, all of the definitions below refer to loans secured
by the borrower’s principal dwelling.

HOEPA. Mortgages secured by consumer’s principa dwelling (other than a
residential mortgage transaction,'? a reverse mortgage transaction, or a transaction
under an open-end credit plan) where either (1) the APR will exceed by more than
10%" theyield on Treasury securitieswith comparabl e periods of maturity; or (2) the
total pointsand fees payableat or before closing exceed the greater of 8% of thetotal
loan amount or $400.*

Arkansas. Non-business mortgages (other than purchase money mortgages,
and bridge and construction loans) that do not exceed $150,000 where the APR is
such that the loan would be covered under HOEPA; or the total points and fees (not
including certain discount points paid by the borrower to reduce the interest rate or
time-pricedifferential) exceed (1) 5% of thetotal loan amount for loans of $75,000 -
$150,000; (2) 6% for loans of $20,000 - $75,000; and (3) 8% for loans less than
$20,000. Not included are mortgages that, within sixty days of consummation, are
sold to/securitized for a government agency or government-sponsored enterprise
(e.g., Fannie Mae, Freddie Mac, etc.).

1 See eg., 12C.F.R. §226.4.

12 A “residential mortgage transaction” is, in essence, a purchase money mortgage. 15
U.S.C. § 1602(w).

2 The Board of Governors of the Federal Reserve has the power to adjust this percentage
from 10% to anywhere between 8% and 12%. Id. at § 1602(aa)(2).

141d. at § 1602(aa)(1).

> Ark. Code Ann. § 23-53-103(5). In 2005, Arkansas a so enacted the Reverse Mortgage
(continued...)
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California. Loans secured by borrower’s principa dwelling — not including
reverse mortgages, open lines of credit, or bridge loans — in which the original
principal balance of the loan does not exceed the most current conforming limit for
a single family first mortgage loan established by the Federal National Mortgage
Association (for mortgages or deeds of trust),* that cross either the APR or points
and feesthreshold. A mortgage or deed of trust crossesthe APR threshold when the
APR is more than 8% that of Treasury securities with comparable periods of
maturity. Home loans cross the second threshold where the total points and fees
exceed 6% of the total loan amount.’

Colorado. Covered loans include mortgages under HOEPA, except that the
points and fees threshold is 6% of the total loan amount.*®

Connecticut. Non-commercial mortgageson borrower’sprincipal dwellingin
which the APR will exceed that of Treasury securities with comparable periods of
maturity by the percentage set under HOEPA and its regulations.*

District of Columbia. “Covered loans’ include mortgages (not including
reverse mortgages or those insured/guaranteed by a state, local, and certain federal
authorities) that cross one or more of two thresholds: (1) the APR on the loan
exceeds by more than 6 percentage points the yield on Treasury securities with
comparable periods of maturity for first mortgages or, for second mortgages, 7
percentage points; or (2) the points and fees exceed 5% of the total loan amount.
This definition does not apply to loans made or purchased by Fannie Mae, Freddie
Mac, or any federally regulated financial institutions. Thoseloansareonly “covered
loans’ if they are covered under HOEPA and its regul ations.

Florida. Mortgages covered under HOEPA .

Georgia. Mortgages — not including reverse mortgages, bridge loans, and
commercial mortgages— that cross one of two thresholds: (1) the APR is such that
the loan is covered under HOEPA and its regulations; or (2) total points and fees
(excluding no more than two bona fide discount points paid by the borrower to
reducetheinterest rate) exceed 5% of thetotal |oan amount if that amount is $20,000

15 (_..continued)
Protection Act, Ark. Code Ann. § 23-54-101 et seq., to regulate reverse mortgage
transactions.

16 Cal. Fin. Code § 4970(b).

7d.

'8 Colo. Rev. Stat. § 5-3.5-101(2).
19 Conn. Gen. Stat. § 36a-746a(4).
2 D.C. Code Ann. § 26-1151.01(7).
2 Fla. Stat. Ann. § 494.0079(7).
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or moreor, if thisamount is less than $20,000, then 8% of the total loan amount or
$1,000, whichever is lesser.?2

[llinois. “High risk homeloans’ include mortgages— not including open-end
credit plans, purchase money mortgages, or loansfor business purposes unrelated to
the residence — that cross either the APR or points and fees threshold. The APR
threshold is crossed for afirst lien mortgage when the APR is more than 6% greater
than the yield on Treasury securities with comparabl e periods of maturity, while for
ajunior mortgage, the figure is 8%. The points and fees threshold is crossed when
the total points and fees exceed 5% of the total loan amount or $800, whichever is
greater.®

Indiana. A “high-cost home loan” is a mortgage — other than a open-end
credit plan or areverse mortgage — covered under HOEPA or that exceeds a points
and fees threshold. The loan crosses the points and fees threshold when the points
and fees exceed 5% of the total loan amount for loans of $40,000 or more, or 6% of
the total loan amount for loans of less than $40,000.* These dollar amounts are
subject to change in accordance with the Consumer Price Index for Urban Wage
Earners and Clerical Workers compiled by the Bureau of Labor Statistics.?

Kentucky. “High-cost home loans’ are between $15,000 and $200,000 and
“mortgages’ under HOEPA %

Maine. Mortgages covered under HOEPA.#

Maryland. Mortgagescovered under HOEPA, except that the A PR comparison
percentage with respect to Treasury securities is one percentage point less than that
of HOEPA (as adjusted).®

Massachusetts. Mortgages on principal dwelling (not including reverse
mortgages) that cross either the APR or points and fees threshold. The APR
threshold is crossed where the APR exceeds by more than 8 percentage points that
of Treasury securities with comparable periods of maturity for first mortgage liens,
or 9 pointsfor subordinate liens. The pointsand feesthreshold is crossed where the

2 Ga. Code Ann. § 7-6A-2(17).

2 815 Ill. Comp. Stat. 137/10. The $800 figure is changed every year according to the
percentage change in the Consumer Price Index (CPI) for all urban consumersfor all items
published by the Department of Labor. Id. To further explore the issue of predatory
lending, the lllinois Legislature amended its Residential Real Property Disclosure Act and
established a predatory lending database pilot program within Cook County to start no later
than September 2006. See 765 I1l. Comp. Stat. 77/20.

# Ind. Code § 24-9-2-8.

 See Ind. Code § 24-9-2-8(b).

2 Ky. Rev. Stat. Ann. § 360.100(1)(a).

Z Me. Rev. Stat. Ann. tit. 9-A, § 8-103(F-1).
% Md. Code Ann., Comm. § 12-127(a)(2).
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points and fees (excluding conventional prepayment penaltiesor up to two bonafide
discount points paid by the borrower to reduce the interest rate or time-price
differential) exceed 5% of the total loan amount or $400,* whichever is greater.*

Michigan. Mortgages on principal dwellings, not including purchase money
mortgages, reverse mortgages, or open-end credit plans.®

Nevada. Mortgages under HOEPA .*

New Jersey. Mortgages— not including reverse mortgages— the principal of
which do not exceed $350,000* where one or more of two thresholds is crossed.
The first threshold is crossed when the mortgage is covered under HOEPA. The
second threshold is crossed when the total points and fees due at or before closing
(excluding conventional prepayment penaltiesor up to two bonafidediscount points)
exceed (1) if thetotal amount of theloan islessthan $20,000, the lesser of 6% of the
total loan amount or $1,000; (2) if the total loan amount is between $30,000 and
$40,000, 6% of the total loan amount; or (3) 4.5% of the total loan amount if that
amount is $40,000 or more.®

New Mexico. Covered loans include home loans — other than reverse
mortgagesand bridge|oans— that crossoneof four thresholds: (1) for covered loans
less than $20,000, the total points and fees (excluding certain bona fide discount
points paid by the borrower to reduce the interest rate) exceed 8% of the total loan
amount or $1,000, whichever islesser; (2) for covered loans equal to or greater than
$20,000, the total points and fees are equal to or greater than 5% of the total loan
amount; (3) for afirst lien mortgage, the interest rate is seven percentage points
higher thanthat of Treasury securitieswith comparable periods of maturity; or (4) for
a subordinate mortgage lien, the interest rate is nine percentage points higher than
that of comparable Treasury securities.®

New York. The New York statute does not exclude open end credit plans or
residential mortgage transactions from its definition of “high-cost home loan.” A
“high-cost home loan” is any loan, other than a reverse mortgage transaction, in
which the borrower isanatural person and the debt isincurred by the borrower.® In
addition the loan must exceed at |east one of two thresholds. The loan reaches the
first threshold when, for afirst lien mortgage loan, the APR exceeds e ght percentage

 This $400 figure must be adjusted every year to reflect changesin the CPI.
%0 Mass. Gen. Lawsch. 183C, § 2.

31 Mich. Comp. Laws § 445.1632(d).

%2 Nev. Rev. Stat. § 598D.040.

® The statute calls for this amount to be adjusted annually according to the New Y ork-New
Jersey listing in the CPI.

% N.J. Stat. Ann. § 46:10B-24.
% N.M. Stat. Ann. § 58-21A-3(H); N.M. Stat. Ann. §58-21A-3(L), (N).
% N.Y.Banking Law § 6-(D), (E) (McKinney 2002).
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pointsover theyield on Treasury securitieswith comparabl e periodsof maturity. For
asubordinate mortgage lien, the threshold is an APR of nine percentage points over
the Treasury securities yield.®” The loan surpasses the second threshold if the total
points and fees (not including certain discount points paid by the borrower to reduce
theinterest rate or time-price differential) exceed either 5% of thetotal |oan amount
if that amount is $50,000 or more; 6% if the total loan amount is $50,000 or more
and the loan is a purchase money loan guaranteed by the Federal Housing
Administration or the Veterans Administration[ Department of Veteran Affairg]; or
the greater of 6% or $1,500 if the total loan amount is less than $50,000.%

North Carolina. A coveredloan must crossone of threethresholds. Theterms
crossthefirst North Carolinathreshold if the loan is not a reverse mortgage or open
end credit plan and the APR of the loan is such that the loan is covered under
HOEPA .* Theloan exceedsanother North Carolinathreshold if thetotal pointsand
fees payable by the borrower (not including certain discount points paid by the
borrower to reduce theinterest rate or time-price differential) exceed 5% of thetotal
loan amount if that amount is $20,000 or more, or if it isless than $20,000, then the
lesser of 8% of the total loan amount or $1,000.“> The final threshold is that, for a
closed-end loan, the loan documents permit the lender to charge or collect
prepayment fees or penalties more than thirty months after theloan closing or which
exceed 2% of the amount prepaid; or, if theloan isan open end credit plan, the loan
documents permit the lender to charge or collect prepayment fees or penalties (1)
more than thirty months after the loan closing if the borrower has no right or option
to repay al or any of the portion of the outstanding balance of the credit plan at a
fixed rate over a specified period of time; or (ii) if the borrower has the
aforementioned option, more than thirty months after the date the borrower
voluntarily exercises the option, or (iii) which exceed 2% of the amount prepaid.*

Ohio. Mortgages covered under HOEPA .

Oklahoma. “Subsection 10" mortgages are those secured by the consumer’s
principal dwelling— not including purchase money mortgages, reverse mortgages,
and open-end credit plans - that cross one of two thresholds. The loan crosses the
first threshold wherethe APR is (1) 8 percentage points greater than that of Treasury
securities with comparable periods of maturity for first lien mortgages; or (2) ten
percentage points greater for subordinate liens (Oklahomaofficialsare authorized to
adjust both of these differentials within certain limits). Theloan crosses the second

¥ New Y ork Banking Law § 6-1(1)(G)(I) (If the terms of the home loan offer any initial or
introductory period, and the APR is less than that which will apply after the end of that
period, then the APR for the purpose of the statute is the one that applies after the
introductory period).

¥ N.Y. Banking Law § 6-1(1)(G)(II) (McKinney 2002).
¥ N.C. Gen. Stat. § 24-1.1E(a)(6)(a) (2002).

% N.C. Gen. Stat. § 24-1.1E(a)(6)(b) (2002).

4 N.C. Gen. Stat. § 24-1.1E(a)(6)(c) (2002).

“2 Ohio Rev. Code Ann. § 1349.25(D).
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threshold wherethetotal pointsand fees exceed 8% of thetotal loan amount or $400,
whichever is greater. The $400 amount is required to be adjusted every year
according to the annual percentage change in the CPI.*

Pennsylvania. Mortgages covered under HOEPA for which the origind
principal balanceisless than $100,000.*

Rhode Idand. “High-cost home loans’ are loans secured by a mortgage or
deed of trust on the borrower’s principa dwelling® (including open-ended credit
plans, other than reverse mortgage transactions) in which the terms of the loan meet
or exceed one or more of two thresholds.”® The first threshold is for a first lien
mortgage homeloan with aninterest rate equal to eight percentage pointsof Treasury
securities with comparable periods of maturity and nine percentage points for
subordinate mortgage liens.*” The loan crosses the second threshold when the total
points and fees exceed 5% of the total loan amount when the total loan amount is
$50,000 or more and 8% when the total loan amount is less than $50,000.“ For
open-ended loans, the total loan amount is calculated using the total line of credit
allowed under the homeloan at closing.*® The provisionsof thischapter do not apply
to federal savings banks, national banks, their subsidiaries, or state and federal
housing agencies.™®

South Carolina. Non-business related mortgages of borrower’s principal
dwelling or property on which such islocated. To be covered, the principal of the
loan must not exceed the conforming loan size limit as established by Fannie Mae.
In addition, theloan must crosseither the APR or pointsand feesthreshold. Theloan
crosses the APR threshold if the APR is such that the loan would be covered under
HOEPA. If the loan is a non-real estate manufacturing housing lien, then the
threshold is crossed if the APR of the loan is greater than 10 percentage points
greater than that of Treasury securitieswith comparable maturities. Theloan crosses
the points and fees threshold if the total points and fees (not including conventional
prepayment penalties and certain discount points paid by the borrower to reduce the
interest rate) exceed (1) for loans of $20,000 or more, 5% of the total loan amount;
(2) for loans of less than $20,000, the lesser of $1,000 or 8% of the total loan
amount; or (3) for non-rea estate secured manufactured housing transactions of
$20,000 or more, 3% of the total loan amount.*

3 Okla. Stat. Tit. 14A, § 1-301(10).

“ 63 Pa. Cons. Stat. § 456.503.

% R.1. Gen. Laws § 34-25.2-4(1), (m)(1), (2).
% |d. § 34-25.2-4(1).

“71d. at § 34-25.2-4(r)(L)(1), (ii).

% 1d. at § 34-25.2-4(1)(2)(1), (ii).

1, at § 34.25.2-4(9).

0 |d. at § 34-25.2-11.

°1 S.C. Code Ann. 88 37-23-20(9), (15).
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Tennessee. “High-cost homeloans’ areloans secured by amortgage or deed of
trust on the borrower’s principal dwelling® primarily for personal, family or
household purposes (not including open ended credit loans, reverse mortgages,
residential mortgage transactions, construction loans, or loansinsured or guaranteed
by agovernment agency) inwhich the principal amount of the loan does not exceed
thelesser of the conformingloan sizelimit for asinglefamily dwelling asestablished
by the Federal National Mortgage A ssociation or $ 350,000 and the terms of theloan
must meet or exceed one of two thresholds.*® Thefirst threshold iscrossed when the
mortgageiscovered under HOEPA > The second threshold iscrossed when thetotal
points and fees (excluding no more than two bonafide discount points) to be paid by
the borrower at or before the loan closing exceed the greater of (1) 5% of the total
loan amount or (2) $2,400 if the total |oan amount is more than $30,000 or 8% of the
total loan amount if the total loan amount is $30,000 or less.®

Texas. Mortgage (other than a reverse mortgage or an open-end credit plan)
with aprincipal that isno higher than half of Fannie Mag’' s maximum conventional
loan amount and that is covered under the HOEPA regulations.*® Unlikethe HOEPA
regulations, however, a purchase money mortgage is covered under Texaslaw if the
total loan amount is more than $20,000 and the APR or total points and fees exceed
the applicable limits in the HOEPA regulations.”’

Utah. Mortgages that cross either the APR threshold or the points and fees
threshold. The APR threshold is crossed where the rate exceeds by more than 8
percentage pointstherateon Treasury securitieswith comparabl e periods of maturity
for first lien mortgages, and ten percentage points for junior/subordinate mortgages.
The points and fees threshold is crossed where the total points and fees exceed 8%
of the total loan amount or $400, whichever is greater.”

Wisconsin. Non-commercial mortgages (other than reverse mortgages and
open-end credit plans) covered under HOEPA or where the total points and fees
exceed 6% of the total loan amount.*

52 Tenn. Code § 47-20-102(10)(A)-(D).
3 |d at § 47-20-102(9), (15), (17).
5. at § 47-20-102(15).

% |d. at § 47-20-102(12), (17).

%12 C.F.R. §226.32.

> Tex. Fin. Code Ann. § 343.201(1).

%8 Utah Code § 61-2d-102(3). The $400 figure is adjusted every year in accordance with
parallel HOEPA regulations. 1d.

59 \Wis. Stat. § 428.202(2).
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Asset-Based Lending

Most creditors extend mortgage loans with the expectation that the borrower
will be ableto meet the scheduled payments. Thereisaconcern, however, that some
predatory lenders make loans with the opposite desire. These lenders make loans
based on the value of the borrower’s asset (i.e., the home) without considering the
lender’s ability to repay the loan. It is also aleged that some lenders make loans
knowing that borrowers will be unable to repay, thereby allowing the lenders to
obtain borrowers' houses through foreclosure.® Statutes combat this practice by
requiring lenders to consider the borrower’s repayment ability when extending
certain high-risk loans.

HOEPA. Prohibits extension of covered loans based on collateral without
regard to the consumer’ s ability to repay.®*

Arkansas. Prohibits extension of covered loans based on collateral without
regard to the consumer’ s ability to repay.®

California. Lender may not make a covered loan without a reasonable belief
that the borrower will be able to make the scheduled payments. Rebuttable
presumption that |oan satisfies this requirement where the consumer’ stotal monthly
indebtedness (including monthly paymentsunder the proposed mortgage) islessthan
55% of the consumer’ smonthly income. However, the statute prohibitslendersfrom
imposing a presumption that the consumer will be unable to pay merely because the
consumer does not pass this test.®

Colorado. Lender may not make a covered |oan based on collateral without
regard to borrower’ srepayment ability. Thelender ispresumed to haveviolated this
provision if the lender engages in a pattern of extending loans subject to federal
regul ations regarding certain closed-end mortgages on principal dwellings™ without
verifying and documenting the borrower’ s ability to repay. For stated incomeloans,
lenders may not rely simply on the borrower’ sincome as stated by the borrower.®

Connecticut. Prohibitsextension of covered |oanswithout areasonable belief
that the borrower will be able to repay. Rebuttable presumption that loan satisfies
this requirement where the consumer’s total monthly indebtedness (including

€ See Joint Report, at 76-77.

15 U.S.C. § 1639(h).

%2 Ark. Code Ann. § 23-53-104(1).

8 Cal. Fin. Code § 4973(f).

%12 C.F.R. §226.32.

% Colo. Rev. Stat. § 5-3.5-103(1)(h).
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monthly payments under the proposed mortgage) is less than half the consumer’s
monthly income.®

District of Columbia. Prohibitsextension of covered loansto borrowerswho
cannot reasonably be expected to make the monthly payments. Thisprohibitiononly
applies to covered loans to borrowers who make 120% or less of the gross median
family income, as determined by HUD.*

Florida. Prohibits “engaging in a pattern or practice” of extending covered
loans based on collateral without regard to the consumer’s ability to repay.®

Georgia. Lender may not make a covered loan unless a reasonable lender
would believe the borrower would be able to make the payments. Rebuttable
presumption that |oan satisfies this requirement where the consumer’ stotal monthly
indebtedness (including monthly paymentsunder the proposed mortgage) islessthan
half the consumer’s monthly income and the lender followed the federal residual
income guidelines.*®

[llinois. Prohibits extension of covered loans based on collateral without a
belief inthe consumer’ sability to repay. Rebuttable presumption that the consumer
will beabletorepay if theconsumer’ stotal monthly indebtedness (including monthly
payments under the proposed mortgage) is less than half the consumer’s monthly
income.™

Indiana. Prohibits extension of covered loans without regard to repayment
ability. Rebuttable presumption that thisrequirement has been satisfied wherelender
followed commercially acceptabl e practices(e.g., used federal debt-incomeratioand
residual income guidelines). There is also a rebuttable presumption that the
borrower’ s statement of income provided to the lender is accurate.”

Kentucky. Prohibitsextension of covered loanswithout areasonablebelief that
the borrower will be able to repay. Rebuttable presumption that loan satisfies this
requirement where the consumer’ s total monthly indebtedness (including monthly
payments under the proposed mortgage) is less than half the consumer’s monthly
income. However, the statute prohibitslendersfromimposing apresumption that the
consumer will beunableto pay merely because the consumer doesnot passthistest.”

% Conn. Gen. Stat. § 36a-746€(5).

6 D.C. Code Ann. § 26-1152.02.

% Fla Stat. Ann. § 494.00791(6).

% Ga. Code Ann. § 7-6A-5(8).

0815 Ill. Comp. Stat. 137/15.

™ Ind. Code § 24-9-4-8.

72 Ky. Rev. Stat. Ann. § 360.100(2)(i).



CRS-13

Maine. Prohibits“engaginginapattern or practice” of extending coveredloans
based on collateral without regard to the consumer’s ability to repay.”

Maryland. Prohibits extension of covered loans without due regard to
repayment ability for borrowers who make 120% or less of the monthly median
family incomeintheborrower’ smetropolitan area. Rebuttable presumptionthat |oan
satisfies this requirement where the consumer’s total monthly indebtedness
(including monthly payments under the proposed mortgage) is|ess than 45% of the
consumer’ s monthly income.”

M assachusetts. Prohibitsextension of covered loanswithout reasonabl e belief
that the borrower will be able to make the scheduled payments. Presumption arises
that the borrower can make the payments where the consumer’s total monthly
indebtedness (including monthly paymentsunder the proposed mortgage) islessthan
half the consumer’s monthly income and the borrower can meet federal residual
income guidelines after paying his or her monthly debt.”™

Michigan. No provision.

Nevada. Prohibits extension of covered loans based solely on borrower’s
equity, rather than on the borrower’ s ability to repay the loan.™

New Jersey. No provision.

New Mexico. Prohibits extension of covered loans without due regard to
repayment ability. Rebuttable presumption that lender has satisfied this requirement
if lender complies with state debt-to-income and residual income guidelines.”

New York. Prohibits extension of covered loans based on collateral without
regard to the consumer’ sability to repay. Rebuttable presumption that oan satisfies
this requirement where the consumer’s total monthly indebtedness (including
monthly payments under the proposed mortgage) is less than half the consumer’s
monthly income and the lender followed the federal residual income guidelines.™

North Carolina. Prohibits extension of covered loans based on collateral
without reasonablebelief in the consumer’ sability to repay. Rebuttablepresumption
that the consumer will be ableto repay if the consumer’ stotal monthly indebtedness
(including monthly payments under the proposed mortgage) is less than half the
consumer’ smonthly income. However, the statute prohibitslenders from imposing

" Me. Rev. Stat. Ann. tit. 9-A, § 8-206-A(12).

* Md. Code Ann., Comm. § 12-127(b).

> Mass. Gen. Laws ch. 183C, § 4.

76 Nev. Rev. Stat. § 598D.100(b).

7 N.M. Stat. Ann. § 58-21A-5(H).

N.Y. Banking Law § 6-1(2)(K) (McKinney 2002).
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apresumption that the consumer will be unable to pay merely because the consumer
does not passthistest.”

Ohio. Prohibits“engagingin apattern or practice” of extending covered loans
based on collateral without regard to the consumer’s ability to repay.®

Oklahoma. Prohibits“engagingin apattern or practice” of extending covered
loans based on collateral without regard to the consumer’s ability to repay.
Presumption that this provision has been violated where lender engagesin a pattern
or practiceof extending covered |oanswithout verifying/documenting theborrower’ s
repayment ability. Presumption that borrower will be able to make the scheduled
payments where the consumer’s total monthly indebtedness (including monthly
payments under the proposed mortgage) islessthan 55% of the consumer’ s monthly
income. However, the statute prohibitslendersfromimposing apresumptionthat the
consumer will be unable to repay merely because the consumer does not pass this
test.®

Pennsylvania. Prohibitsextension of covered|oansbased on collateral without
reasonabl e belief inthe consumer’ sability torepay. Rebuttable presumption that the
consumer will be able to repay if the consumer’s total monthly indebtedness
(including monthly payments under the proposed mortgage) is less than half the
consumer’ smonthly income. However, the statute prohibits lenders from imposing
apresumption that the consumer will be unable to pay merely because the consumer
does not passthistest. This prohibition does not apply to borrowers whose income
is greater than 120% of the states' s median family income.?

Rhodel sland. Prohibitsextension of high-cost homeloansto borrowersunless
areasonable creditor would believe at closing time of the loan that the borrower(s)
will be able to make the scheduled payments associated with the loan. Rebuttable
presumption that the borrower is able to make the scheduled paymentsif at thetime
that the loan is consummated, the borrower’ stotal monthly indebtedness (including
amounts under the loan) islessthan 50% of the borrower’ s monthly grossincome as
verified by tax returns, payroll receipts and other third party income verification.®

South Carolina. Prohibits extension of covered loans based on collateral
without reasonabl e belief inthe consumer’ sability to repay. Rebuttable presumption
that the consumer will be ableto repay if the consumer’ stotal monthly indebtedness
(including monthly payments under the proposed mortgage) is less than half the
consumer’ smonthly income. However, the statute prohibitslendersfrom imposing

™ N.C. Gen. Stat. § 24-1.1E(c)(2) (2002).
8 Ohio Rev. Code Ann. § 1349.27(D).

8 Okla. Stat. Tit. 14A, § 3-410(2)(d).

8 63 Pa. Cons. Stat § 456.512(b).

8 R.I. Gen. Laws §34-25.2-6.(h). In assessing the borrower’s ability to repay, the factors
to be considered are the borrower’s. current and expected income, current obligations,
employment status and other financial resources, other than the borrower’s equity in the
collateral that secures the repayment of the loan.
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a presumption that the consumer will be unable to repay merely because the
consumer does not pass this test.®

Tennessee. Lendersmay not makeahigh-cost |oan unlessthelender reasonably
believes that the borrower(s) will be able to make scheduled payments to repay the
loan based on consideration of their current and expected income, current
obligations, employment status and other financial resourcesthat do not include the
borrower’ s equity in the dwelling that secures repayment of the loan.®> Borrowers
are deemed able to make their scheduled payments when their total monthly
indebtedness (including amounts owed under the [oan) isless than or equal to 50%
of the borrower’s monthly gross income.®

Texas. Prohibits“engagingin apattern or practice” of extending covered loans
based on collateral without regard to the consumer’s ability to repay.?’

Utah. No provision.

Wisconsin. Lender may not make a covered loan based on collateral without
regard to borrower’ srepayment ability. Thelender ispresumed to haveviolated this
provision if the lender engages in a pattern of extending covered loans without
verifying and documenting the borrower’ s ability to repay.®

Prepayment Penalties

Prepayment of |oans often takes place as aresult of relocation or refinancing.
Somelenders, particul arly thosein the sub-prime market, chargefeesfor prepayment
that are intended to cover the lender for losses incurred due to such prepayments.
With the prevalence of these prepayment fees in the sub-prime market, some have
expressed concern over whether sub-prime borrowers even know that they have the
option to obtain loan products without prepayment penalties. In addition,
prepayment penalties can sometimes hinder aborrower’ s ability to refinance a high-
cost loan with a lower-cost loan, causing the lender to be locked into the original
loan.® Consequently, predatory lending statutes typically address one or both of
these concerns.

HOEPA. Prohibitsprepayment penaltiesafter thefirst fiveyearsof the covered
loan where the consumer has a total monthly indebtedness (including monthly

8 S.C. Code Ann. § 37-23-40(2).
& Tenn. Code Ann. § 47-20-103(6)(A).

1d. at §47-20-103(6)(B). Monthly grossincomeisto beverified by the credit application,
the borrower’s financial statements, tax returns, payroll receipts or third party income
verificationand asunderwritteninaccordancewith thelender’ sunderwriting guidelinesand
methodol ogy.

8 Tex. Fin. Code Ann. § 343.204(b).
8 \Vis. Stat. § 428.203(6).
8 See Joint Report, at 93-94.
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payments under the proposed mortgage) greater than half the consumer’s monthly
income. This prohibition does not apply to funds obtained from refinancing the
mortgage with the creditor.®

Arkansas. No provision.

California. No prepayment penalties after three years of covered loan. The
lender may charge prepayment penalties in the first three years of the covered loan
where (1) the lender has offered the borrower another product without prepayment
fees; (2) the lender has provided a written disclosure to the borrower on the
differences between products with prepayment fees and those without; (3) the
prepayment feesisequal to no morethan six-months, advanceinterest on the amount
prepaid in any 12-month period in excess of 20% of the original principal amount;
(4) the loan has not been accelerated due to default; and (5) the lender will not
finance a prepayment penalty with anew loan.*

Colorado. Prepayment feesonly alowed where alender other than the original
one (not pursuant to asale) refinancesaloan with acovered |oan, and even then only
within thefirst three years of the covered loan. Also, in order to charge prepayment
fees, the lender must first offer the borrower another product without such fees, and
the covered loan must be a first mortgage, deed of trust, or security interest to
refinance an existing loan financing the construction/acquisition of a dwelling.”

Connecticut. Prepayment penaltiesonly allowed in thefirst three years of the
covered loan and may not exceed (1) during thefirst year, 3% of the amount prepaid;
(2) during the second year, 2% of the amount prepaid; and (3) during thethird year,
1% of the amount prepaid. Prepayment fees are prohibited if the source of the
prepayment is a refinancing by the lender or if, at the time of consummation, the
borrower’ stotal monthly debts (including those under the proposed | oan) are greater
than half the borrower’ s monthly income.®

District of Columbia. Prepayment penalties subject to Washington, D.C.’s
general usury restrictions.*

Florida. No prepayment penaltiesfor covered loans after three years. Within
first threeyears, prepayment penaltieslegal if the consumer has been offered another
product without prepayment penalties and the consumer has been given adisclosure
statement three days prior to consummation.®

% 15U.S.C. § 1639(C).

% Cal. Fin. Code § 4973(a).

2 Colo. Rev. Stat. § 5-3.5-102(1)(0).
% Conn. Gen. Stat. § 36a-746¢(6).

% D.C. Code Ann. § 26-1152.12.

% Fla Stat. Ann. § 494.00791(1).
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Georgia. No prepayment fees or penalties after two years of covered loan.
During first two years, no prepayment fees that exceed in the aggregate: (1) in the
first year after closing, more than 2% of the loan prepaid; or (2) in the second year
after closing, more than 1% of the loan prepaid.*

Illinois. Prepayment penalties prohibited after three years. During the first
threeyears of theloan, no prepayment penaltiesfor paymentsthat are: morethan 3%
of thetotal loan amount in thefirst year; more than 2% in the second year; and more
than 1% in the third year.”

Indiana. Prepayment fees only allowed during first two years of loan, and
lender charging prepayment fees must also offer a product without prepayment fees
to the borrower. Prepayment fees may not exceed 2% of the total amount prepaid
during the first two years after closing.®

Kentucky. No prepayment penalties after three years. During the first three
years of the loan, prepayment penalties are subject to the following ceilings: 3% of
theamount prepaid inthefirst year; 2% in the second year; and 1% in thethird year.*

L ouisiana. Prepayment penaltiesarealowed aslong asthey do not exceed 5%
of the unpaid principal balance if the loan is prepaid in the first year, 4% in the
second year, 3% in the third year, 2% in the fourth year, and 1% in the fifth year.*®
Prepayment penalties not allowed in instances where all or part of the outstanding
loan balance is paid from proceeds in satisfaction of claims made under policies of
insuranceinsuring against casualty, flood, or other lossesto property whenitisbeing
prepared in connection with a gubernatorially declared disaster.'®

Maine. Prepayment penalties for covered loans prohibited after five years of
loan. Prepayment penalties during first five years unless the consumer’s total
monthly indebtedness (including monthly payments under the proposed mortgage)
is less than half the consumer’s monthly income, and this income is verified by
specific sources. Further, the prepayment penalty can only apply to payments made
with funds not provided by the lender in arefinancing.'%?

Maryland. No provision.

% Ga. Code Ann. § 7-6A-5(1).

9815 Ill. Comp. Stat. 137/30.

% |nd. Code §§ 24-9-4-1(2)-(4).

% Ky. Rev. Stat. Ann. § 360.100(2)(a).

10 | a Rev. Stat. Ann. 6:1096(E)(2).

101 |d.. 6:1096(E)(3).

192 Me. Rev. Stat. Ann. tit. 9-A, §§ 8-206-A(6), (7).
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M assachusetts. No prepayment penaltiesin covered loans.'®

Michigan. No provision.

Minnesota. No prepayment penalties in residential mortgage loans for any
partial prepayment of the loan; any prepayment of theloan upon the sale of property
or interest in property that secured the loan; any prepayment that is made more than
42 months after the date of the note or other agreement for the loan; or if the total
amount of prepayment penalties, fees, and other charges exceed the lesser of an
amount equal to 2% of the unpaid principal balance at the time of prepayment or the
amount totaling sixty days, interest at the rate effective at thetime of prepayment, on
the unpaid principal balance at the time prepayment.'®*

Nevada. No provision.

New Jersey. No provision.

New Mexico. No prepayment fees for covered loans.'®

New York. No provision.

North Carolina. No prepayment fees for any home loan for $150,000 or less
wherethe borrower isaperson (as opposed to acorporation); the debt isincurred for
personal/household purposes, and the loan is secured by a first mortgage on a
structure designed for occupancy by oneto four familiesthat will be the borrower’s
principal residence.'®

Ohio. No prepayment penaltiesfor covered loans. Prohibition does not apply
to a prepayment penalty allowed under HOEPA .**”

Oklahoma. Prohibits prepayment penalties after two years. No prepayment
penaltiesin the first two years unless (1) the borrower’ s total monthly indebtedness
(including under the proposed loan) is less than 50% of the borrower’s monthly
income and that income is verified; (2) the prepayment does not apply to funds
obtained through arefinancing with the lender; and (3) the aggregated penalty does
not exceed 2% of the loan amount prepaid in the first year or 1% in the second
yearllos

1% Mass. Gen. Laws ch. 183C, § 5.

104 Minn. Stat. §58.137(a). A residential mortgage originator offering or making residential
mortgage loans with prepayment penalties exceeding the amount allowed in this section
must make a clear disclosure to the potential borrower.

105 N.M. Stat. Ann. § 58-21A-5(0).

16 N.C. Gen. Stat. § 24-1.1A(b)(1) (2002).
197 Ohio Rev. Code Ann. § 1349.27(A)(1).
18 Okla, Stat. Tit. 14A, § 3-309.4(3)(b).
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Pennsylvania. Prepayment fees only allowed in the first 60 months of the
covered loan wherethe lender has made available an alternative product without any
prepayment fees. Under no circumstances can alender charge prepayment fees on
acovered loan that refinances another covered loan held by the lender.*®

Rhodel sland. No prepayment penaltiesor feesarealowed for high-cost home
loans.*°

South Carolina. Borrower may prepay in full any consumer home loan of
$150,000 or less.**

Tennessee. Borrowers may not be charged prepayment fees or penalties (also
not allowed in the loan documents) for a high-cost loan exceeding an aggregate of
2% of the loan prepaid, in the first two years following the loan closing.'*?
Furthermore, prepayment penalties or fees are not allowed if alender or alender’s
affiliate is refinancing a high-cost home loan of which they are the original note
holder.**®

Texas. Prohibits prepayment penaltiesin covered loans.™**

Utah. No prepayment penalties after three years, and prepayment penalties
must not be greater than the interest paid at 80% of the preceding six scheduled
payments. If prepayment does not pay full balance of loan, then the prepayment
penalty must be reduced by a percentage equal to the percentage of the balance
unpaid before the prepayment. In addition, no prepayment penalties where the
prepayment is paid with funds from a new loan by the same lender. ™

West Virginia. Allows prepayment penalties of no more than 1% of the
original principa within the first three years.*'® In any event, prepayment penalties
are not allowed on refinancing within one year from the date of the prior loan.*

Wisconsin. No prepayment penalties after three years or when refinancing a
covered loan held by the refinancing lender. During first threeyears, no prepayment

109 63 Pa. Cons. Stat. § 456.511(f).

10 R 1. Gen. Laws § 34-25.2-6(b).

11 5,C. Code Ann. § 37-23-80.

12 Tenn. Code Ann. § 47-20-103(9)(A).
1314, at § 47-20-103(9)(B).

14 Tex. Fin. Code Ann. § 343.205.

15 Utah Code § 61-2d-103.

18\, Va. Code § 46A-3-110(2).

1,
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penalties unlessthe lender has al so offered the consumer an alternative product with
no prepayment penalty. This offer must be initialed by the borrower.™

Balloon Payments

Balloon payments occur at the end of the loan term when the scheduled
payments do not fully amortize the principal. Balloon payments tied to high-cost
loans with short terms can be particularly difficult for sub-prime borrowersto make,
forcing them to refinance (sometimes repeatedly) with another high-cost loan.*®
Most statutes prohibit payments that are more than twice as high as the average of
earlier payments.

HOEPA. Covered loans of less than five years may not include terms under
which the aggregate amount of the regular periodic payments would not fully
amortize the outstanding principal balance.’®

Arkansas. Covered loans of less than ten years may not include terms under
which regular periodic paymentswould not fully amortize the outstanding principal
balance. This prohibition does not apply where the change in payment schedule
reflects the borrower’ s seasonal/irregular income or the loan isabridge loan for the
acquisition/construction of borrower’s principal dwelling.**

California. Covered loans of lessthan five years may not include terms under
which regular periodic payments would not fully amortize the principal. When the
payment scheduleisadjusted to account for the borrower’ sseasonal income, thetotal
installmentsin any year may not exceed the amount of oneyear’ sworth of payments
on theloan. This prohibition does not apply to bridge loans.'?

Colorado. Covered loans may not, within first ten years, have any scheduled
paymentstwice aslarge asthe average of earlier payments, unlessthe changereflects
the borrower’s seasonal/irregular income or the loan is a bridge loan for the
construction/acquisition of the borrower’s principal dwelling.?®

Connecticut. Coveredloansmay not, withinthefirst sevenyears, includeterms
under which the regul ar periodic payments would not fully amortize the outstanding
principa balance. Thisloan does not apply to bridge loans of under one year.***

118 \Wis. Stat. § 428.207.
119 See Joint Report, at 96.
120 15 U.S.C. § 1639(€).

121 Ark. Code Ann. § 23-53-104(f). This provision does not apply to reverse mortgage
transactions.

122 C4l. Fin. Code § 4973(b).
128 Colo. Rev. Stat. § 5-3.5-102(1)(a).
124 Conn. Gen. Stat. § 36a-746¢(1).
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District of Columbia. Covered loans may not, within the first seven years,
include terms under which the regular periodic payments would not fully amortize
the outstanding principal balance, unless the payment schedule reflects the
seasonal/irregular income of the borrower or the loan is a bridge loan.*®

Florida. Covered loans of less than ten years may not include terms under
which regular periodic paymentswould not fully amortize the principal, unless such
termsreflect the borrower’ s seasonal/irregul ar income or theloan isa bridgeloan.'®

Georgia. Covered loans may not have any scheduled payments twice aslarge
as the average of earlier payments, unless the change reflects the borrower’s
seasonal/irregular income.**

[llinois. No provision.

Indiana. Covered loans may not have any scheduled payments twice as large
as the average of earlier payments during first ten years of loan, unless the change
reflects the borrower’ s seasonal/irregul ar income or the loan is abridge loan for the
construction/acquisition of borrower’s principal dwelling.'?®

Kentucky. Covered loans may not have any schedul ed paymentstwiceaslarge
as the average of earlier payments, unless the change reflects the borrower’s
seasonal/irregular income.*®

Maine. Covered loans with terms of less than five years may not include a
payment schedul e that would not fully amorti ze the outstanding principal balance.™®

Maryland. No provision.

M assachusetts. Covered |loans may not have any schedul ed paymentstwice as
large as the average of earlier payments, unless the change reflects the borrower’s
seasonal/irregular income.**

Michigan. Covered loanswith terms of lessthan five years (but not including
bridge loans of less than one year) may not include a payment schedule that would
not fully amortize the outstanding principal balance.'*

12 D.C. Code Ann. § 26-1152.13.

126 F|a. Stat. Ann. § 494.00791(3).

127 Ga. Code Ann. § 7-6A-5(2).

128 Ind. Code § 24-9-4-3.

129 Ky. Rev. Stat. Ann. § 360.100(2)(c).

130 Me. Rev. Stat. Ann. tit. 9-A, § 8-206-A(9).
131 Mass. Gen. Laws ch. 183C, § 8.

132 Mich. Comp. Laws § 445.1635.
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Nevada. No provision.

New Jersey. Covered loans may not have any scheduled payments more than
twice as large as the average of earlier payments, unless the change reflects the
borrower’ s seasonal/irregular income.**

New Mexico. Covered loans may not have any schedul ed payments more than
twice as large as the average of earlier payments, unless the change reflects the
borrower’ s seasonal/irregular income.™

New York. The New Y ork statute prohibits scheduled paymentsthat are more
than twice aslarge asthe average of earlier payments, unless such payments become
due at least fifteen years after the loan’s consummation. This provision does not
apply when the payment schedule is adjusted to reflect the borrower’s
seasonal/irregular income.**

North Carolina. Prohibits scheduled payments that are more than twice as
large asthe average of earlier payments, unlessthe payment scheduleis adjusted due
to the borrower’ s seasonal/irregular income.**®

Ohio. Covered mortgages of less than five years may not include terms under
which the aggregate amount of the regular periodic payments would not fully
amortize the outstanding principal balance. Prohibition does not apply to “bridge
loans” connected with construction of borrower’s principal dwelling, where such
loans have |ess than one year maturity.*’

Oklahoma. For all consumer loans (except for those which are parts of
revolving loan accounts), where any scheduled payment is more than twice the
average of earlier payments, the borrower has the right to refinance that payment at
thetimeit isdue without penalty. Thisdoes not apply where the change reflectsthe
borrower’s seasonal/irregular income.**®

Pennsylvania. Coveredloansmay not have any scheduled paymentsmorethan
twiceaslarge asthe average of earlier payments during thefirst ten years of theloan,
unless the change reflects the borrower’ s seasonal/irregular income or theloanisa
bridge loan.**

132 N.J. Stat. Ann. § 46:10B-26(a).

134 N.M. Stat. Ann. § 58-21A-5(B).

133 N.Y. Banking Law § 6-1(2)(B) (McKinney 2002).
13 N.C. Gen. Stat. § 24-1.1E(b)(2) (2002).

137 Ohio Rev. Code Ann. § 1349.27(C).

138 Okla. Stat. Tit. 14A, § 3-402.

1% 63 Pa. Cons. Stat. § 456.511(a).
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Rhodel sland. High-cost homeloansmay not contain aschedul ed payment that
is more than twice as large as the average of earlier payments, unless the payment
schedule is adjusted to the seasonal or irregular income of the borrower.**

South Carolina. Covered loans may not have any scheduled payments twice
aslarge asthe average of earlier payments, unlessthe change reflectsthe borrower’s
seasonal/irregular income or the loan is a bridge loan.***

Tennessee. High-cost homeloansmay not contai n schedul ed paymentsthat are
more than twice as large as the average of the earlier scheduled payments.'*

Texas. Covered |oans may not have any scheduled payments twice as large as
the average of earlier payments during thefirst five years. This prohibition does not
apply to payment schedulesthat reflect the borrower’ s seasonal/irregular income or
the loan is a bridge loan for the acquisition/construction of borrower’s principal
dwelling.'*®

Utah. No provision.

Wisconsin. Covered loans may not have any scheduled payments more than
twice as large as the average of earlier payments, unless the change reflects the
borrower’ s seasonal/irregular income or the loan is a bridge |oan with a maturity of
less than one year.'*

Negative Amortization

Negative amortization refers to payment schedules that do not cover the full
amount of interest due, causing the outstanding principal balance to increase, rather
than decrease, as would normally be the case. The borrower actually loses equity
under such a payment scheme,**® which iswhy it is usually prohibited with respect
to covered loans.

HOEPA. Covered mortgages may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan
because the regular periodic payments do not cover thefull amount of interest due.**

0 R.I. Gen. Laws § 34-25.2-6(C).
141 5,C. Code Ann. § 37-23-30(2).

142 Tenn. Code Ann. § 47-20-103(10). This provision does not apply when the payment
schedule is adjusted to the seasonal or irregular income of a borrower.

43 Tex. Fin. Code Ann. § 343.202.
144 \Wis. Stat. § 428.203(1).

145 See Joint Report, at 91.

146 15 .S.C. § 1639(f).
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Arkansas. Covered mortgages may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan
becausetheregular periodic payments do not cover thefull amount of interest due.*’

California. Prohibits payment schedules for covered loans under which
principal balance will increase, unless the loan is a first mortgage and the lender
discloses to the borrower that the negative amortization provision may add to the
principal .*4

Colorado. A covered|oan may not includearegular payment schedul ethat will
cause the outstanding principal balance to increase, although negative amortization
isallowed whereit istheresult of temporary forbearance sought by the borrower.**

Connecticut. Prohibits covered loans with scheduled payments that cause the
principa balance to increase.™

District of Columbia. A covered loan may not include a regular payment
schedule that will cause the outstanding principal balance to increase.™*

Florida. Identical to HOEPA.*?

Georgia. Covered loans may not include terms under which the outstanding
principal balance will increase at any time over the course of the loan because the
regular periodic payments do not cover the full amount of interest due.™

[llinois. Covered mortgages (but not including reverse mortgages) may not
includetermsunder which the outstanding principal balancewill increaseat any time
over the course of the loan because the regular periodic payments do not cover the
full amount of interest due, unlessthe negative amortization istheresult of temporary
forbearance sought by the borrower.™*

Indiana. Covered mortgages may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan

147 Ark. Code Ann. § 23-53-104(g). This provision does not apply to reverse mortgage
transactions.

148 Cal. Fin. Code § 4973(c).

149 Colo. Rev. Stat. § 5-3.5-102(1)(c).
130 Conn. Gen. Stat. § 36a-746¢(2).
11 D.C. Code Ann. § 26-1152.15.

12 Fla, Stat. Ann. § 494.00791(4).

153 Ga Code Ann. § 7-6A-5(3).
154815 Ill. Comp. Stat. 137/65.
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because the regular periodic payments do not cover the full amount of interest due.
Prohibition does not apply to temporary forbearance requested by the borrower.**®

Kentucky. Covered loans may not contain scheduled payments that cause the
principal balance to increase.™*®

Maine. Covered mortgages may not includetermsunder whichthe outstanding
principal balance will increase at any time over the course of the loan because the
regular periodic payments do not cover the full amount of interest due.™”

Maryland. No provision.

M assachusetts. Covered loansmay not contain scheduled paymentsthat cause
the principal balance to increase.*®

Michigan. No provision.

Nevada. No provision.

New Jersey. Covered mortgages may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan
becausetheregular periodic paymentsdo not cover thefull amount of interest due.™>

New Mexico. Covered loans may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan
because the regular periodic payments do not cover thefull amount of interest due.*®

New York. No covered loan may contain a payment schedule with regular
periodic payments that cause the principal balance to increase.™™

North Carolina. No coveredloan may contain apayment schedulewith regular
periodic payments that causes the principal balance to increase.'®

% Ind. Code § 24-9-4-4.

1 Ky. Rev. Stat. Ann. § 360.100(2)(d).

%" Mass. Gen. Laws ch. 183C, § 10.

18 Ky. Rev. Stat. Ann. § 360.100(2)(d).

19 N.J. Stat. Ann. § 46:10B-26(b).

160 N.M. Stat. Ann. § 58-21A-5(C).

161 New Y ork Banking Law § 6-1(2)(C) (McKinney 2002).
162 N|.C. Gen. Stat. § 24-1.1E(b)(3) (2002).
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Ohio. Covered loans may not include terms under which the outstanding
principal balance will increase at any time over the course of the loan because the
regular periodic payments do not cover the full amount of interest due.'®

Oklahoma. Covered mortgages may not include terms under which the
outstanding principal balance will increase at any time over the course of the loan
becausethe regular periodic paymentsdo not cover thefull amount of interest due.*®*

Pennsylvania. Unless the borrower makes more than 150% of the median
family income, no covered loan may contain a payment schedule with regular
periodic paymentsthat causesthe principal balancetoincrease. Prohibition doesnot
apply to temporary forbearance or restructure agreed to by the borrower.'®

Rhode Island. High-cost home loan may not contain payment terms under
which the outstanding principal balance or accrued interest will increase at any time
over the course of theloan, becausethe regul arly schedul ed periodic paymentsdo not
cover the full amount of the interest due.'®

South Carolina. No covered|oan may contain apayment schedulewith regular
periodic payments that causes the principal balance to increase.'®’

Tennessee. Lenders may not make high-cost home loans containing payment
schedules with regular periodic payments that cause the principal balance to
increase.'®

Texas. No covered loan may contain a payment schedule with regular periodic
payments that causes the principal balance to increase, unless the schedule is the
result of atemporary forbearance/restructure requested by the borrower, or the loan
isabridge loan.*®

Utah. All covered loans must have a payment schedule sufficient to cover all
interest owed and a portion of the principal for each payment, and to cover the full
amount owed during the loan term (unless late fees or other chargesincurred).'”

163 Ohio Rev. Code Ann. § 1349.27(A)(2).
164 Okla. Stat. Tit. 14A, § 3-309.4(6).

165 63 Pa. Cons. Stat. § 456.511(c).

166 R1. Gen. Laws § 34-25.2-6(d).

167 S.C. Code Ann. § 37-23-30(3).

168 Tenn. Code Ann. § 47-20-103(11).

169 Tex. Fin. Code § 343.203.

170 Utah Code § 61-2d-104.
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West Virginia. Regulated consumer lender may not require or contain terms
of repayment that do not result in continuous monthly reduction of the origina
principal amount of the loan.*™*

Wisconsin. No covered loan may contain a payment schedule with regular
periodic payments that cause the principal balance to increase, unless the schedule
isthe result of atemporary forbearance requested by the borrower.!"

Loan Flipping

Loan flipping is the practice of refinancing (often repeatedly) one loan with a
high-cost loan. The borrower may get alower interest rate by refinancing, but the
total points and fees associated with doing so actually make the refinancing a bad
option for the borrower.’ Most state statutes restrict this practice in some way.

HOEPA. No provision.

Arkansas. Prohibitsloan flipping, which is defined as refinancing an existing
home loan with a covered loan, where doing so does not provide a reasonable,
tangible net benefit to the consumer. Presumption of loan flipping where (1) the
primary benefit is alower interest rate as aresult of refinancing but it will take the
borrower more than four years to realize this benefit due to the points and fees
associated with therefinancing; or (2) the new | oan refinances certain existing special
mortgages subsidized by government or non-profit entities.*™

California. No refinancing of consumer loans with covered loans for the
purposes of refinancing, debt consolidation, or cash out, where the new |oan doesnot
provide an identifiable benefit to the borrower."

Colorado. Lendersmay not refinance one covered loan held by that lender into
another coveredloanwithinthefirst year of loan unlessitisinthe borrower’ sinterest
to do s0.'”® In addition, alender may not replace or consolidate zero-interest loans
or certain low-interest rate loans with acovered loan within ten years of the original
loan unless the holder of the origina loan consents in writing.'”

MW, Va. Code § 46A-4-109(5)(E). Does not apply to reverse mortgages, open-ended lines
of credit or bridge loans.

172 \\is, Stat. § 428.203(3).

173 See Joint Report, at 75-76.

174 Ark. Code Ann. § 23-53-104(b).
175 Cal. Fin. Code § 4973()).

176 Colo. Rev. Stat. § 5-3.5-103(1)(c).
177 |d. at § 5-3.5-103(1)(d).
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Connecticut. Prohibitscovered |oansthat refinanceexistingloansunlessdoing
o provides a benefit to the borrower.*

District of Columbia. No provision.

Florida. No refinancing of acovered loan within thefirst 18 monthswhen the
refinancing does not have a reasonable benefit to the consumer.*”

Georgia. Prohibits loan flipping for all home loans, not just covered loans.
Loanflippingisdefined asrefinancing an existing homeloan with another onewithin
five years, even though the new loan does not reasonably benefit the borrower.**
Presumption of loan flipping where the new loan refinances a loan consummated
within previousfive years, and that is a special mortgage subsidized by government
or non-profit entities.'s

[llinois. No refinancing of covered loan where such refinancing brings
additional pointsand fees within thefirst year of loan, unlessthe refinancing results
in atangible net benefit to the borrower.®

Indiana. No provision.

Kentucky. Lender may not refinance, replace or consolidate zero-interest |oans
or certain low-interest rate |oans made by a government or non-profit lender with a
covered loan.'®

Maine. No provision.

Maryland. No provision.

Massachusetts. No provision.

Michigan. No provision.

Nevada. No provision.

New Jersey. No provision.

178 Conn. Gen. Stat. § 36a-746€(8).
178 Fla, Stat. Ann. § 494.00791(9).
180 Ga. Code Ann. § 7-6A-4(a).

81 |d, at § 7-6A-4(b). This presumption does not apply to refinancings of home loans
purchased/guaranteed by the Georgia Housing and Finance Authority. 1d.

182 815 |11. Comp. Stat. 137/45.
188 Ky. Rev. Stat. Ann. § 360.100(2)(m).



CRS-29

New M exico. Prohibitsloanflippingfor all homeloans, not just coveredloans.
Loan flipping isdefined asrefinancing an existing homeloan with another one, even
though the new loan does not reasonably benefit the borrower.'®

New York. Prohibitsloan flipping for covered loans. Loan flipping isdefined
as refinancing an existing home loan where the refinancing does not have atangible
net benefit to the consumer considering all of the surrounding circumstances.™® Also
requiresthat borrowersfirst get loan counseling before lenders extend covered loans
that refinance certain special mortgages originated, subsidized, or guaranteed by or
through state, tribal, or local governments, or nonprofit organizations.*®

North Carolina. Prohibitsloan flipping for al consumer home loans except
reverse mortgages. Loan flipping is defined as refinancing an existing home loan
where the refinancing does not have a tangible net benefit to the consumer
considering all of the surrounding circumstances.*®

Ohio. Prohibitsrefinancing acovered |oaninto another covered |loan within one
year of consummation unless doing so isin the consumer’ sinterest.'® In addition,
borrowers may not replace or consolidate zero-interest and certain low-rate loans
made by a government or non-profit lender within the first ten years of the original
loan without the lender’ s written consent.*®

Oklahoma. Within first year of a covered loan, lender may not refinance that
loan with another covered loan unlessit isin the borrower’ s interest to do s0.'* In
addition, lender may not consolidate or replace azerointerest loan or certain low rate
loans issued by a governmental or non-profit lender with a covered loan within the
first ten years of the original loan without the borrower’ s written consent.**

Pennsylvania. Lender may not charge points when refinancing one covered
loan with another one when the last financing was within the previous year.**? In
addition, borrowers may not replace or consolidate zero-interest and low-rate loans
(i.e., loans carrying interest rates 2% or more below that of comparable Treasury

184 N.M. Stat. Ann. § 58-21A-4(B).

18 New Y ork Banking Law § 6-1(2)(1)

18 New Y ork Banking Law § 6-1(2)(J) (McKinney 2002).
187 N.C. Gen. Stat. § 24-10.2(a), (c) (2002).

188 Ohio Rev. Code Ann. § 1349.27(G)(1).

18 |4, at § 1349.27(J).

1 Okla. Stat. Tit. 14A, § 3-410(2)(d).

19 |d at § 3-410(2)(a).

192 63 Pa. Cons. Stat. § 456.512(c).
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securities) made by agovernment or non-profit lender within thefirst ten yearsof the
original loan without the lender’ s written consent.'%

Rhode Island. Creditors must not engage in the making of a home to a
borrower that refinances an existing home loan that was consummated within the
prior sixty months when the new |oan does not have a reasonable and tangible net
benefit to the borrower.”®* All circumstances are to be considered in making this
determination including the terms of both the new and refinanced loans, the cost of
the new loan, the borrower’ s circumstances, and any other pertinent factors.

South Carolina. Prohibits loan flipping with respect to all consumer home
loans. Loan flipping isdefined as refinancing one consumer homeloan with another
within three-and-a-half years of the original |oan where doing so would not provide
areasonable, tangible benefit to the borrower. The statute lists severa events that
give riseto apresumption that the refinancing does benefit the borrower, including
where the borrower’s monthly debt (including the proposed loan) does not exceed
50% of the borrower’ s net income. On the other hand, flipping is presumed to have
occurred where a loan refinances certain special mortgages originated, subsidized,
or guaranteed by or through state, tribal, or local governments, or nonprofit
organizations.*

Tennessee. Lenders may not make high-cost home loans that refinance within
thirty months an existing homeloan or high-cost homeloan of the borrower whenthe
new loan does not reasonably benefit the borrower.*®

Texas. Lender may not consolidate or replace certain low rate loansissued by
agovernmental or non-profit lender in the first seven years unless the new loan has
alower interest rate and points and fees, or the loan is being restructured to avoid
foreclosure.¥’

Utah. No provision.

Virginia. Prohibits mortgage lender and brokers from engaging in the act or
practiceof “loanflipping.” Loan flipping isdefined as refinancing amortgage loan

198 63 Pa. Cons. Stat. § 456.512(d).

194 R.I. Gen. Laws § 34-25.2-5(b). “Tangible net benefit” means at the time of refinancing
of a home loan(s), the new home loan meets, at a minimum, one of six statutorily
enumerated factors. See R.l. Gen. Laws § 34-25.2-4(Q).

1% S,C. Code Ann. §§ 37-23-70(A), 37-23-20(8).

1% Tenn. Code Ann. § 47-20-103(4)(A). In determining if a reasonable benefit to the
borrower exists, all circumstancesincluding; thetermsof both the new and refinanced |oan,
the economic and non-economic factors, the cost of the new loan, and the borrower’s
circumstances must be considered.

197 Tex. Fin. Code Ann. § 343.101.
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within 12 months of originating theloan unlessrefinancing isin the borrower’ s best
interest.'®

Wisconsin. No refinancing of acovered loan with another covered loanin the
first year unlessitisintheborrower’ sinterest to do so0.** In addition, lender may not
consolidate or replace a zero interest loan or certain low rate loans issued by a
governmental or non-profit lender with acovered loan withinthefirst ten yearsof the
original loan without the borrower’ s written consent.?®

Credit Counseling

As mentioned in the introduction, a predatory lender relies on the borrower’s
unfamiliarity with typical loan practicesand terms. In many instances, for example,
borrowers who agree to sub-prime terms and conditions could qualify for prime
loans, but they don’ t realizeit. Recognizing therolethat knowledge playsin curbing
predatory lending, thereisamovement among some advocatesto require borrowers,
before agreeing to a high-cost loan, to seek |oan counseling.”*

HOEPA. No requirement to encourage the consumer to get counseling.

Arkansas. No extension of covered loan unless the borrower receives loan
counseling from a counselor certified by HUD or other state or federal government
regulatory bodies.?*

California. Required disclosure statement contains arecommendation that the
borrower consider seeking loan counseling.®

Connecticut. No provision.
Colorado. No provision.

District of Columbia. Lender must inform borrower of right to obtain
counseling in connection with a covered |oan.**

1% Va. Code Ann. § 6.1-422.1(a), (b). Provides several examples of the factors to be
addressed in determining whether refinancing is in the borrower’ s best interest.

19 \Wis. Stat. § 428.203(7).

20|, at § 428.203(8m).

201 See Joint Report,. at 60-61.

202 Ark Code Ann. § 23-53-104(K).
23 Cal. Fin. Code § 4973(K)(1).

204 D,C. Code Ann. § 26-1152.19.



CRS-32

Florida. Required disclosure statement contains a recommendation that the
borrower consider seeking loan counseling.?®

Georgia. No covered loan can be made without certification from athird-party
nonprofit recognized by the U.S. Department of Housing and Urban Devel opment
(HUD) or the GeorgiaHousing and Finance Authority that the borrower hasreceived
counseling on the loan.*®

Illinois. Required disclosure statement contains a recommendation that the
borrower seek loan counseling.”” In addition, if acovered loan becomes delinquent
by morethanthirty days, then lender isrequired to notify borrower that borrower may
want to consider loan counseling.?®

Indiana. Beforemakingacovered loan, lendersmust first provideinformation
on federal and state loan counseling to the borrower.*®

Kentucky. Required disclosure statement contains arecommendation that the
borrower consider seeking loan counseling.”? In addition, lender isrequired to make
available to the borrower an audio or video tape approved by the Kentucky
Department of Financial Institutions explaining the borrower’ srightswith respect to
covered loans.

Maine. No provision.

Maryland. Lender of a covered loan must provide borrower with written
recommendation to seek loan counseling and a list of approved counseling
agencies.??

Massachusetts. No covered loan can be made without certification from a
third-party nonprofit recognized by certain federal or state government entities that
the borrower has received counseling on the loan.?*®

25 Fla, Stat. Ann. § 494.00792(1)(a).

26 Ga. Code Ann. § 7-6A-5(7).

207815 11l. Comp. Stat. 137/95.

28 815 |1l. Comp. Stat. 137/100.

29 Ind. Code § 24-9-4-7.

20 Ky, Rev. Stat. Ann. § 360.100(2)(h).
21114, at § 360.100(2)(0).

%2 Md. Code Ann., Comm., § 12-409.1(c)(2).
23 Mass. Gen. Laws ch. 183C, § 3.
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Michigan. Lender of covered loan must provide borrower with written notice
onthebenefitsof loan counseling and alist of HUD-approved counseling agencies.”

Nevada. No provision.

New Jer sey. Required disclosure statement containsarecommendation that the
borrower seek loan counseling.®

New Mexico. No covered loan can be made without certification from athird-
party nonprofit recognized by the U.S. Department of Housing and Urban
Development (HUD) or similar state authority that the borrower has received
counseling on the loan.**

New York. Upon receiving an application for a covered loan, lenders must
encourage applicants to consider loan counseling and provide a copy of the New
Y ork State Banking Department’ s list of loan counselors.?*’

North Carolina. No covered loan can be made unless borrower provides
certification from a counselor approved by the North Carolina Housing Finance
Agency that the borrower has received counseling on the loan.?®

Ohio. No provision.
Oklahoma. No provision.

Pennsylvania. Required disclosure statement contains arecommendation that
the borrower consider seeking loan counseling.?*®

Rhodelsland. Creditorsmay not make high-cost homeloanswithout receiving
certification from athird-party nonprofit organization counselor, approved by HUD,
that the borrower has received counseling on the advisability of the loan
transaction.”

South Carolina. Lenders may not make covered loans without receiving
certification from the State Housing Finance and Development Authority that the
borrower has received loan counseling.

24 Mich. Comp. Laws § 445.1637.

215 N J. Stat. Ann. § 46:10B-26(F).

216 N|.M. Stat. Ann. § 58-21A-5(G).

27 New York Banking Law 8§ 6-1(2)(L)(i) (McKinney 2002).
218 N C. Gen. Stat. § 24-1.1E(b)(1) (2002).

219 63 Pa. Cons. Stat. § 456.512(a).

20 R |. Gen. Laws § 34-25.2-6(g).

221 5,C. Code Ann. § 37-23-40(1).
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Tennessee. Requires a disclosure statement recommending that the borrower
seek loan counsdling.?? Lenders must also provide borrowers with notice of the
availability of third-party non-profit counselors approved by HUD or other state
housing agencies, and this notice must also provide alist of such counselorsin the
borrower’s county or a list of agencies with toll-free numbers and website
information identifying such counselors.??

Texas. No provision.
Utah. No provision.

Wisconsin. Required disclosure statement contains arecommendation that the
borrower consider seeking loan counseling.?*

Mandatory Arbitration Clauses

Mandatory arbitration clausesrequire partiesto aloan agreement toresolvetheir
differencesin arbitration, rather than in court. These clauses can be onerous to the
borrower — and therefore discourage valid claims— in that they sometimesrequire
the borrower to pay arbitration costs or to travel far from home.?

HOEPA. No provision.

Arkansas. No covered loan may be subject to a mandatory arbitration clause
that limits in any way the borrower’s right to seek relief through the judicial
process.”®

California. No provision.

Colorado. Arbitration clausesin covered loans must comply with the rules of
a nationally recognized arbitration organization (e.g., American Arbitration
Association) and require the arbitration to be conducted in the federal district in
which the property is located, in the nearest city in which afederal district court is
located, or some other location mutually agreed upon by the parties. Arbitration
clauses in covered loans must require lenders to pay at least 50% of the filing fees
and at least the first day’ s standard daily arbitration fees.?’

22 Tenn, Code Ann. § 47-20-103(16).
22 |d. at § 47-20-103(21).

24 \\is. Stat. § 428.208.

225 See Joint Report, at 98-99.

26 Ark. Code Ann. § 23-53-104()).

27 Colo. Rev. Stat. § 5-3.5-102(¢).
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Connecticut. Prohibits mandatory arbitration clauses.”®

District of Columbia. Prohibitsmandatory arbitration clausesin covered loans
that are oppressive, unfair, unconscionable, or substantially in derogation of the
rights of the consumer. The Mayor of Washington, D.C., is empowered to
promulgate guidelines for arbitration clauses (which must be in line with the
guidelines of a nationally recognized arbitration forum, such as the American
Arbitration Association), compliance with which creates a presumption that the
clauseisvalid.”®

Florida. No provision.

Georgia. Any provision of acovered loan that requires suit in aforum that is
“less convenient, more costly, or more dilatory” than a state judicial forum is
unconscionable and void.?°

Illinois. Prohibits mandatory arbitration clauses in covered loans that are
oppressive, unfair, unconscionable, or substantially in derogation of the rights of the
consumer.®*

Indiana. Mandatory arbitration clauses unconscionable and void.??

Kentucky. Prohibits mandatory arbitration clauses in covered loans that are
oppressive, unfair, unconscionable, or substantially in derogation of the rights of the
consumer. Arbitration clausesconformingto the standardsof the National Consumer
Dispute Advisory Committee of the American Arbitration A ssociation are presumed
not to violate this prohibition.??

Maine. No provision.

Maryland. No provision.

Massachusetts. Any provision of acovered loan that requires suit in aforum
that is*less convenient, more costly, or more dilatory” than astate judicial forum or
limitsin any claim or defense the borrower may raiseis unconscionable and void.?*

Michigan. No provision.

Nevada. No provision.

28 Conn. Gen. Stat. § 36a-746¢(7).

29 D.C. Code Ann. § 26-1152.18.

%0 Ga. Code Ann. § 7-6A-5(6).

#1815 11l. Comp. Stat. 137/130.

%2 nd. Code § 24-9-4-12.

28 Ky. Rev. Stat. Ann. § 360.100(2)(p).
24 Mass. Gen. Laws ch. 183C, § 13.
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New Jersey. Any provision of acovered loan that requires suit in aforum that
is “less convenient, more costly, or more dilatory” than a state judicial forum is
unconscionable and void.”* In addition, covered loan lenders must use New Jersey
courts to foreclose.”

New Mexico. Any provision of acovered loan that requiressuit in aforum that
is “less convenient, more costly, or more dilatory” than a state judicial forum is
unconscionable and void.*’

New York. Prohibits mandatory arbitration clauses in covered loans that are
oppressive, unfair, unconscionable, or substantially in derogation of therights of the
consumer.*®

North Carolina. No provision.
Ohio. No provision.

Oklahoma. Arbitration clausesin covered loans must comply with the rules of
a nationally recognized arbitration organization (e.g., American Arbitration
Association) and require the arbitration to be conducted in the federal district in
which the property is located, the nearest city in which a federal district court is
located, or some other location mutually agreed upon by the parties. Arbitration
clauses in covered loans must require lenders to pay at least 50% of the filing fees
and at least the first day’ s standard daily arbitration fees.*

Pennsylvania. No provision.

Rhode Isand. Home loans may not contain provisions allowing a party to
require that borrowers assert claims and defenses in forums less convenient, more
costly, or dilatory for the resolution of a dispute than ajudicial forum established
within the state where the borrower may otherwise properly assert a clam or
defense.* Also, borrowers must not be limited in regards to any claim or defense
that they may have.?*

25 N.J. Stat. Ann. § 46:10B-26(€).

236 N.J. Stat. Ann. § 46:10B-26(K).

257 N.M. Stat. Ann. § 58-21A-5(F).

%8 New York Banking Law § 6-1(2)(G) (McKinney 2002).
29 Okla Stat. Tit. 14A, § 3-410(2)(f).

20 R 1. Gen. Laws § 34-25.2-5(g).

214,
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South Carolina. Theloanagreement may not contain achoiceof law provision
naming a state other than South Carolina, unless otherwise allowed under federal
|8(W.242

Tennessee. No provision.
Texas. No provision.

Utah. Arbitration clauses in covered |loans must comply with the standardsin
the Utah Uniform Arbitration Act or the Federal Arbitration Act,** or any successor
acts.*

West Virginia. Regulated consumer lenders may not require compulsory
arbitration that does not comply with federal law.?*

Wisconsin. No provision.

Loan Packing

There are several types of credit insurance that cover various loan paymentsin
case of the borrower’ s inability to pay, including credit life, credit accident, credit
disability, credit unemployment, and credit property insurance. Oftentimes with
high-cost loans, the premiums for credit insurance (or other types of insurance)
coverage are folded into a single premium and financed all at once by theloan. In
essence, this single premium becomes part of the principal, thereby increasing the
finance charges due.**® To combat this practice, many states prohibit covered loans
that finance (or “pack” into the loan) single premium credit insurance.

HOEPA. No provision.
Arkansas. Prohibits covered loans that finance (directly or indirectly) any
credit insurance or other health or lifeinsurance. This prohibition does not include

premiums and fees cal culated and paid on a monthly basis.?*’

California. No provision.

242 5,C. Code Ann. § 37-23-30(7).
229J.S.C. §1 et seq.

244 Utah Code § 61-2d-106.

245 \\/. Va. Code § 46A-4-109(5)(F).
246 See Joint Report, at 89-90.

247 Ark. Code Ann. § 23-53-104(a).
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Colorado. Prohibits covered loans that finance (directly or indirectly)
premiumson creditinsurance, or other health or lifeinsurance. Thisprohibitiondoes
not include premiums and fees calculated and paid on a monthly basis.?*®

Connecticut. If a covered loan lender offers credit life, disability, health,
accident, or unemployment insuranceon asinglepremium basi s, then thelender must
also offer the insurance on amonthly premium basis. If the borrower purchases any
such insurance, then the borrower hasthe right to cancel any such insurance product
at any time and get arefund of any unearned premiums paid.**

District of Columbia. Prohibitslenders of covered loansfrom selling prepaid
single premium credit life, health, unemployment, or accident insurance in
connection with a covered loan. Other forms of credit insurance must be
accompanied by a disclosure informing the lender that credit insurance is not
required.”

Florida. No provision.

Georgia. Prohibitsall homeloansthat finance (directly or indirectly) any credit
insurancethat providesfor the cancellation of al or part of the borrower’ sdebt inthe
case of death, injury, etc. The prohibition does not include insurance premiums and
fees calculated and paid on a monthly basis.®*

[llinois. Prohibits covered loans that finance (directly or indirectly) single
premium credit insurance or any other health or lifeinsurance. The prohibition does
not include insurance premiums and fees cal culated and paid on a monthly basis.?*

Indiana. Prohibitsall homeloansthat finance (directly or indirectly) any credit
insurance. The prohibition doesnot includeinsurance premiumsand feescal cul ated
and paid on amonthly basis.?*®

Kentucky. Lenders may not finance single premium credit life, accident,
health, disability, or loss-of-income insurance in connection with a covered loan.**

L ouisiana. Mortgagelendersmay not finance or includein theloan amount for
a residential mortgage loan the amount of any single premium credit life,
dismemberment, involuntary unemployment, collateral protection, debt cancellation,

28 Colo. Rev. Stat. § 5-3.5-103(1)(f).
29 Conn. Gen. Stat. § 36a-746f.

%0 D.C. Code Ann. § 26-1152.03.

%! Ga. Code Ann. § 7-6A-3(1)(A).
%2815 [ll. Comp. Stat. 137/40.

%3 Ind. Code § 24-9-3-1.

24 Ky. Rev. Stat. Ann. § 360.100(2)(n).
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health and accident, mortgage life and disability insurance sold in connection with
aresidential mortgage loan transaction.”®

Maine. If acovered loan lender offers credit life, health, accident, disability,
or unemployment insurance on a single premium basis, then the lender must also
offer the insurance on a monthly premium basis. If the borrower purchases credit
insurance, then the borrower has the right to cancel such insurance at any time and
get arefund of any unearned premiums paid.?*® Also, all underwriters or processors
of mortgage loans on residential real estate property who engage in the business of
private mortgage insurance must disclose this fact to al loan applicants at the time
of application.*’

Maryland. Prohibits covered |oansthat finance single premium credit health,
life, or unemployment insurance, unless in connection with a mobile home.?®

M assachusetts. No provision.

Michigan. Prohibits covered loans that finance credit life, disability, or
unemployment insurance.®

Montana. Lenders are restricted in the amount of insurance that they may
require a borrower to maintain on aloan secured by real property.?®

Nebraska. Prohibits financing (directly or indirectly) in connection with a
mortgageloan: any credit life, credit accident, credit health, credit personal property,
or credit loss-of-income insurance debt suspension coverage or debt cancellation
coverage that provides for cancellation of all or part of aborrower’s liability in the
event of loss of life, health, personal property, income, or in the case of accident.”*

Nevada. Prohibits covered loansthat finance (directly or indirectly) any credit
insurance.”®?

New Jersey. Prohibitsall home loans that finance (directly or indirectly) any
credit insurancethat providesfor the cancellation of all or part of the borrower’ s debt

25 a. Rev. Stat. Ann. 6:1096(G)(3). Mortgage|endersare not prohibited from thefinancing
of private mortgage insurance paid on a single premium basis in connection with a
residential mortgage loan transaction.

%6 Me. Rev. Stat. Ann. tit. 9-A, § 8-206-A(13-C).
%7 Me. Rev. State. Ann. tit. 33, § 507.

%8 Md. Code Ann., Comm., § 12-312(d)(5).

%9 Mich. Comp. Laws § 445.1634(b)(2)..

%0 Mont. Code Ann. 32-5-306.

261 Neb. Rev. Stat. § 45-714(m).

262 Nev. Rev. Stat. § 598D.100(1)(d).
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in the case of death, injury, etc. The prohibition does not include insurance
premiums and fees cal culated and paid on a monthly basis.?*

New Mexico. Prohibitsall homeloansthat finance (directly or indirectly) any
credit insurancethat providesfor the cancellation of all or part of the borrower’ s debt
in the case of death, injury, etc. The prohibition does not include insurance
premiums and fees calculated and paid on a monthly basis.?*

New York. Prohibits covered loans that finance (directly or indirectly) any
creditinsurancethat providesfor the cancellation of all or part of the borrower’ s debt
in the case of death, injury, etc. The prohibition does not include insurance
premiums and fees calculated and paid on a monthly basis.*®

North Carolina. No provision.

Ohio. Prohibits financing into a covered loan credit life and credit disability
insurance (not including a contract issued by government of private mortgage
insurance company to insure lender against default) within thirty days of loan’s
consummation. The prohibition does not include insurance premiums and fees
calculated and paid on amonthly basis.?*®

Oklahoma. No provision.

Pennsylvania. Prohibits lenders from selling single-premium credit life,
accident, health, or unemployment insurance in connection with a covered loan
unless the lender provides the borrower with a separate disclosure stating, among
other things, that purchasing the insurance is not required.?’

Rhodel sland. Prohibitscreditorsmaking homesloansfromfinancing (directly
or indirectly) any credit insurance that provides for the cancellation of all or part of
the borrower’s debt in the case of death, injury, etc.”® The prohibition does not
include insurance premiums and fees calculated and paid on a monthly basis.?®

South Carolina. Prohibitslendersin all consumer homeloansfrom financing
(directly or indirectly) any credit insurance or other health or life insurance. This

23 N.J. Stat. Ann. § 46:10B-25(3).

264 N.M. Stat. Ann. § 58-21A-4(A).

%> New York Banking Law § 6-1(2)(H) (McKinney 2002).
%6 Ohio Rev. Code Ann. § 1349.27(1).

27 63 Pa. Cons. Stat. § 456.512(f).

268 R |. Gen. Laws § 34-25.2-5(a).

%94,
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prohibition does not include premiums and fees that are calculated and paid on a
monthly basis.?”

Tennessee. Lenders may not make high-cost loans that finance (directly or
indirectly) any singlepremium credit lifeinsurance, or credit insurance product (such
as credit accident, credit disability, credit unemployment, etc.), or any payments
(directly or indirectly) for any debt cancellation or suspension agreement or contract,
unless (1) the total benefits payable under all such policies or contracts issued in
connection with the loan do not exceed $50,000, (2) the principal amount of the
financed premiums for such policy or contract are repayable during the term of the
policy or contract, or (3) the amount payable under such credit lifeinsurancepolicies
is never more than 103% of the then unamortized principal balance of the loan.?"
This prohibition does not include premiums and fees paid on a monthly basisor in
connection with bona fide credit property insurance required by afedera agency in
asingle premium to that particular agency.?’

Texas. For all home loans, lenders may not offer single premium credit
disability, life, or unemployment insurance without providing a disclosure stating,
among other things, that the borrower also has the option to buy credit insurance on
amonthly premium basis.?

Utah. Covered |oan may not include adebt cancellation/suspension agreement
or single premium credit, death, illness, unemployment, accident, or disability,
insurance.*™

Wisconsin. A lender may not, within thirty days of making a covered loan,
finance credit life, accident, health, disability or unemployment insurance (not
including a contract issued by government of private mortgage insurance company
toinsurelender against default) on aprepaid single premium basis. Thisprohibition
does not include premiums and fees that are calculated and paid on a monthly or
other periodic basis.?

No Call

Some sub-prime loans allow the lender to unilaterally accelerate the loan
payments and the amount due. While such actions can bejustified— e.g., wherethe
borrower hasfailed to abide by the terms of the loan agreements — they can also be

210 5,C. Code Ann. § 37-23-70(B).

21 Tenn. Code Ann. § 47-20-103(5). In this section, “credit property insurance” means
property insurance written in connection with credit transactions under which the lender is
the primary beneficiary.

272 Id

273 Tex. Fin. Code Ann. § 343.104.
274 Utah Code § 61-2d-107.

275 Wis. Stat. § 428.203(8g).
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predatory, in that they increase the chance of default. For this reason, most states
with predatory lending statutes prohibit such practices.

HOEPA. No provision.

Arkansas. Bars covered loans that allow a lender, in the lender’s sole
discretion, to accelerate the indebtedness. Acceleration acceptable where the
borrower failsto abide by the material terms of the loan.?”

California. Bars covered loans that allow a lender, in the lender’s sole
discretion, to accelerate the indebtedness. This prohibition does not apply to
accel eration in accordance with loan’ stermsdueto the borrower’ sdefault, adue-on-
sale provision, or the misrepresentation/fraud on the part of the borrower.?”

Colorado. Bars covered loans that allow a lender, in the lender's sole
discretion, to accelerate the indebtedness. This prohibition does not apply to
acceleration in accordance with loan’ sterms dueto the borrower’ sdefault, adue-on-
sale provision, the misrepresentation/fraud on the part of the borrower, or the
borrower does something that adversely affects the lender security in the loan. In
addition, covered loans can provide for acceleration where the lender in good faith
feels materially insecure or that the prospect of future payments has become
materially impaired.”®

Connecticut. Bars covered loans that alow a lender, in the lender’'s sole
discretion, to accelerate the indebtedness. This prohibition does not apply when
acceleration isdueto bonafide default, adue-on-sale provision, or another provision
not related to the payment schedule.?”®

District of Columbia. Barscovered loansthat allow alender, inthelender’s
solediscretion, to accel erate theindebtedness. This prohibition doesnot apply when
accelerationisdueto bonafidedefault or another provision of theloan agreement not
related to the payment schedule.®

Florida. Prohibits provisionsin covered loans that allow lender, in lender’s
sole discretion, to call or accelerate indebtedness. Acceleration acceptable where
there has been fraud/misrepresentation by the borrower or the borrower failsto abide
by the terms of the loan.®*

276 Ark. Code Ann. § 23-53-104(d).
2" Cal. Fin. Code § 4973(i).

278 Col. Rev. Stat. § 5-3.5-102(1)(b).
2% Conn. Gen. Stat. § 36a-746¢(8).
20 D.C. Code Ann. § 26-1152.14.
%1 Fg. Stat. Ann. § 494.00791(8).
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Georgia. Barscovered loansthat alow alender, inthelender’ ssolediscretion,
to accelerate the indebtedness. This prohibition does not apply to good faith
accel eration dueto the borrower’ sfail ureto abide by the material termsof theloan.*?

Illinois. Barscovered loansthat allow alender, in the lender’ s sole discretion,
to accelerate the indebtedness. This prohibition does not apply to good faith
accel eration dueto the borrower’ sfail ureto abide by the material termsof theloan.”

Indiana. Barsall homeloansthat allow alender, inthelender’ ssolediscretion,
to accelerate the indebtedness without material cause. This prohibition does not
apply to good faith accel eration dueto the borrower’ sfailureto abide by the material
terms of the loan.”*

Kentucky. Bars covered loans that allow a lender, in the lender's sole
discretion, to accelerate the indebtedness. This prohibition does not apply when
accelerationisdueto bonafide default, adue-on-sale provision, or another provision
not related to the payment schedule.?®

Maine. Barscovered loansthat alow alender, in the lender’ s sole discretion,
to accelerate the indebtedness. This prohibition does not apply when accelerationis
due to bonafide default, adue-on-sale provision, or another provision not related to
the payment schedule.®®

Maryland. No provision.

Massachusetts. Prohibits demand features that allow the lender to terminate
the loan and demand repayment or the entire balance, except where there has been
fraud/misrepresentation by the borrower; the borrower has failed to abide by the
terms of the loan after being informed in writing and given a reasonable chance to
pay according to theloan agreement; or there has been abonafide action/inaction by
the borrower adversely affecting lender’ s security in the loan.?’

Michigan. No provision.
Nevada. No provision.

New Jersey. Prohibitsprovisionsincovered loansthat alow lender, inlender’s
sole discretion, to call or accelerate indebtedness. Acceleration acceptable where

%2 Ga. Code Ann. § 7-6A-5(14).

#3815 11l. Comp. Stat. 137/90.

%% Ind. Code § 24-9-3-5.

25 Ky. Rev. Stat. Ann. § 360.100(2)(b).

%6 Me. Rev. Stat. Ann. tit. 9-A, § 8-206-A(16-B).
%7 Mass. Gen. Laws ch. 183C, §9.
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there has been fraud/misrepresentation by the borrower or the borrower failsto abide
by the terms of the loan.?®

New Mexico. Bars covered loans that alow a lender, in the lender’s sole
discretion, to accelerate the indebtedness. This prohibition does not apply to good
faith acceleration due to the borrower’ sfailure to abide by the material terms of the
|Oan.289

New York. New York bars covered loans that allow alender, in the lender’s
sole discretion, to accelerate the indebtedness. This prohibition does not apply to
good faith acceleration due to the borrower’ s failure to abide by the material terms
of the loan.”®

North Carolina. North Carolina’s statute bars covered loans that allow a
lender, in the lender's sole discretion, to accelerate the indebtedness. This
prohibition does not apply when acceleration is due to provisions in the loan
document - such as adue-on-sale provision - not related to the payment schedule. "

Ohio. Prohibits covered loans that allow the lender to terminate the loan and
demand repayment before the maturity date, unless there has been fraud by the
consumer, the consumer failsto meet theterms of theloan, or the consumer’ sactions
adversely affect the lender’ s security in the loan.**?

Oklahoma. Prohibitscovered loansthat allow the lender to terminate theloan
and demand repayment before the maturity date, unless there has been fraud by the
consumer, the consumer failsto meet theterms of theloan, or the consumer’ sactions
adversely affect the lender’s security in the loan.?

Pennsylvania. Bars covered loans that allow a lender, in the lender’s sole
discretion, to accelerate the indebtedness, unless repayment accelerated due to:
default; due-on-sale provision; borrower’s fraud/misrepresentation; consumer’s
actions that adversely affect the lender’ s security in the loan.?**

Rhodel sland. Prohibitshomeloansfrom containing provisionsthat permit the
creditor, inits solediscretion, to accel erate the indebtedness.?® This provision does

28 N\ J. Stat. Ann. § 46:10B-25(€).

29 N M. Stat. Ann. § 58-21A-5(N).

20 N.Y. Banking Law § 6-1(2)(A) (McKinney 2002).
21 N.C. Gen. Stat. § 24-1.1E(b)(1) (2002).

292 Ohio Rev. Code Ann. § 1349.27(F).

293 Okla. Stat. Tit. 14A, § 3-410(1).

294 63 Pa, Cons. Stat. § 456.511(b).

25 R.1. Gen. Laws § 34-25.2-5(d).
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not apply where acceleration is done in good faith due to the borrower’s failure to
abide by the material terms of the loan.?*®

South Carolina. Barscovered loansthat allow the lender, inthe lender’ s sole
discretion, to accelerate the indebtedness, unless repayment accelerated due to
default, adue-on-sale, provision, or some other provision not related to the payment
schedule.®”

Tennessee. Lendersmay not make high-cost homeloansthat contain provisions
permitting the lender, in its sole discretion, to accel erate the indebtedness.®® This
provision does not apply when repayment of the loan has been accel erated by default
in the terms of the note or deed of trust.?*®

Texas. No provision.
Utah. No provision.

Virginia. Prohibitslicensed lendersand brokersfrom constructing agreements
with borrowers that include acceleration clauses (not based on breach of the
agreement, failure to perform under the agreement, failure to pay on time, or the
submission of false information).>®

Wisconsin. Prohibits covered loansthat allow the lender to terminate the loan
and demand repayment before the maturity date, unless there has been fraud by the
consumer, the consumer fails to meet the terms of the loan, the consumer’ s actions
adversely affect the lender’ s security in the loan, or the loan agreement provides for
such accel eration where the property securing the loan has been sold.>*

Financing of Points and Fees

When lenders finance up-front points and feesinto the loan, it can disguise the
actual cost of the loan to the borrower and create financial gain for the lender at
closing. Because the lender doesthiseach timealoanisclosed, it isinthelender’s
interest to have the borrower agree to another loan, i.e., refinance the origina loan.
Of course, one way that the lender can ensure that the borrower will refinanceisto
make the original loan have terms/payments that the borrower will not be able to

296 Id

297 3,C. Code Ann. § 37-23-30(1).

28 Tenn. Code. Ann. § 47-20-103(12).
299 Id

30 \/a. Code Ann. § 6.1-422(a)(5).

01 \Wis, Stat. § 428.203(2).
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meet. In other words, allowing lenders to finance up-front points and fees can
encourage unscrupulous lenders to write loans with unfair terms.3*

HOEPA. No provision.

Arkansas. No provision.

California. No provision.

Colorado. No provision.

Connecticut. No provision.

District of Columbia. Where acovered |oan is used to refinance another loan
held by the same lender and secured by the same property, the new loan may not
finance points and fees in excess of 3% of the principal or $400, whichever is
greater.*

Florida. No provision.

Georgia. No provision.

[llinois. Prohibitsextension of covered loansthat finance pointsand feesinan
amount exceeding 6% of the principal .3

Indiana. Lender making a covered loan may not finance points and fees.3®

Kentucky. Whereacovered|loanisusedto refinanceanother coveredloan held
by the samelender, the new |oan may not finance points and feesthat total morethan
4% of the principal .3

Maine. No provision.

Maryland. No provision.

32 See Joint Report, at 99-101; see also Margot Saunders, The Increase in Predatory
Lending and Appropriate Remedial Actions, 6 N.C. Banking Inst. 111, 121-122 (2002).

33 D.C. Code Ann. § 26-1152.04. The Mayor of Washington, D.C. is authorized to adjust
these limits within certain parameters. |d.

304 815 111, Comp. Stat. 137/55.
305 Ind. Code § 24-9-4-1.

36 Ky. Rev. Stat. Ann. 8 360.100(2)(j). Real estate-related fees (title examination, notary,
etc.) are not included in the definition of “points and fees’ with respect to this prohibition.
Id.
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M assachusetts. Prohibits extension of covered loans that finance points and
feesin an amount exceeding 5% of the principal or $800, whichever is greater.>”

Michigan. No provision.

Minnesota. Residential mortgage originators making or modifying residential
mortgage loans to borrowers in the state may not include in the principal amount of
the residential mortgage loan any portion of any lender fee that exceeds 5% of the
loan amount.®

Nevada. No provision.

New Jersey. Prohibitsthe extension of covered loans that finance points and
feesunlessafederally-approved non-profit |oan counsel or certifiesthat the borrower
hasreceived credit counseling.** In connectionwith acovered loan, thecreditor may
not charge points and feesto borrowerswhere the proceeds of the new |oan are being
used to refinance an existing loan held by the same creditor.®

New Mexico. Prohibitsextension of covered loansthat finance pointsand fees
in an amount exceeding 2% of the principal .3**

New York. Prohibits extension of covered loans that finance points and fees
in an amount exceeding 3% of the principal .3*?

North Carolina. Prohibitsfinancing of pointsand feeswith acovered loan.*"?
Ohio. No provision.

Oklahoma. No provision.

Pennsylvania. Prohibits charging pointsin connection with a covered loan if
the proceeds of the covered loan are used to refinance an existing covered loan.®*

%7 Mass. Gen. Laws ch. 183C, §6.

3% Minn. Stat. § 58.137.

09 N J. Stat. Ann. § 46:10B-26(g).

0 |dl, at § 46: 10B-26()).

N.M. Stat. Ann. § 58-21A-5(A).

#2N.Y. Banking Law § 6-1(2)(M) (McKinney 2002).
33N .C. Gen. Stat. § 24-1.1E(c)(3).

34 Pa. Cons. Stat. 63 § 456.512(C).



CRS-48

Rhode Island. In a high-cost home loan, creditors may not (directly or
indirectly) finance any points or feesthat total more than 5% of thetotal |oan amount
or $800, whichever is greater.>

South Carolina. Prohibitsfinancing of pointsand feesin anamount exceeding
2.5% of the principal .*

Tennessee. Inhigh-cost |oans, lenders may not finance pointsand fees (directly
or indirectly) exceeding 3% of the total loan amount or $1,500 if the total loan
amount ismore than $30,000 or equal to 5% of thetotal loan amount if thetotal 1oan
amount is $30,000 or less.?’

Texas. No provision.

Utah. No financing of points and fees exceeding 8% of the total |oan amount
without providing awritten disclosure of the potential dangers of the loan.®

Wisconsin. No provision.

35 R.1. Gen. Laws § 34-25.2-6(a).
%16 S.C. Code Ann. § 37-23-40(3)(b).

317 Tenn. Code. Ann. § 47-20-103(7). However, registrants under Tenn. Code Ann. §45-5
may finance points and fees not exceeding the charges allowed under § 45-5-403(a)(1)(A)
on loans made under the provisions of § 45-5.

%18 Utah Code § 61-2d-105.



