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U.S.-Canada WTO Corn Trade Dispute

Summary

On January 8, 2007, Canada initiated a World Trade Organization (WTO)
dispute settlement case (DS357) against certain aspectsof U.S. commaodity programs
ingeneral, and the U.S. corn program in particular, by requesting consultationswith
the United States under the auspices of the WTO dispute settlement process.
Canada’ sWTO caserepresentsthe present manifestation of long-simmering concerns
that previoudy surfaced in 2005 in the form of an anti-dumping (AD) and
countervailing (CV) duty case brought by Canadian corn producerswho sought | egal
action for alleged unfair subsidization and dumping of U.S. corn in Canadian
markets. Canada’ s International Trade Tribunal (CITT) ultimately ruled in favor of
the United Stateson the 2005 AD/CV duty case. However, Canadian corn producers
continued to press their concerns with the Canadian government about perceived
unfair subsidization of U.S. corn. Thispressure, and other supporting factors, likely
contributed to the Canadian government’s decision to request WTO consultations
withtheUnited States, thereby setting in motion the WTO di spute settlement process
with its explicit rules and timetables for resolving a trade dispute.

In making its charges, Canada clearly seeks to build on Brazil’s successful
challenge of various provisionsof the U.S. cotton program (WTO dispute settlement
caseDS267). Canadaraisesthreeexplicit chargesagainst U.S. farm programs. First,
Canadacontendsthat U.S. corn subsidies have caused serious prejudice to Canadian
corn producers in the form of market price suppression in Canadian corn markets
during the 1996 to 2006 period. Second, Canada argues that the U.S. export credit
guarantee program operatesasaWTO-illegal export subsidy. Third, Canadaclaims
that U.S. fixed direct payments are not green-box compliant and should therefore be
included with U.S. amber box payments, in which case the United States would be
inviolation of its$19.1 billion amber box spending limit for 1999, 2000, 2001, 2004,
and 2005.

Since Canada's initial request for WTO consultations, several other WTO
members— including Argentina, Australia, Brazil, the European Communities (EC),
Guatemala, Nicaragua, Thailand, and Uruguay — have requested to join the
consultations as interested third parties.

If successfully litigated, this case could affect all U.S. agricultural policy since
the charges against the U.S. export credit guarantee and direct payment programs
extend beyond cornto all major program crops. Should any eventual changesinU.S.
farm policy be needed to comply withaWTO ruling in Canada sfavor, such changes
would likely involve action by Congressto produce new legislation. Congresswill
berevisitingU.S. farm legislation thisyear and could potentially address some of the
issues raised by Canada’'s WTO challenge. U.S. Secretary of Agriculture, Mike
Johanns, who has been advocating that anew Farm Act should be designed to make
U.S. farm policy be “beyond challenge,” has recently proposed changes to U.S.
commodity programsthat, if accepted in anew Farm Act, potentially could alleviate
many of Canada's concerns while minimizing the likelihood of future WTO
challenges. Thisreport will be updated as events warrant.
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U.S.-Canada WTO Corn Trade Dispute

Introduction

The United States and Canada conduct the world’'s largest bilateral trade
relationship, with total merchandisetrade (exportsand imports) reaching amost $500
billion in 2005." However, this economic trade success story is not without its
disagreements.? For example, the two countries engaged in a dispute over wheat
tradefor several decadesthat included both an anti-dumping (A D) and countervailing
(CV) duty caseand aWorld Trade Organi zation (WTO) case brought against various
aspects of Canada s wheat trading practices by U.S. wheat interests.®

In 2005, the two countries extended their agricultural disagreement to the corn
sector when Canadian corn producers sought legal action for aleged unfair
subsidization and dumping of U.S. cornin Canadian markets. Canada sInternational
TradeTribunal (CITT) ultimately ruled onthe 2005 AD/CV duty casein favor of the
United States. However, Canadian corn producers continued to presstheir concerns
upon the Canadian government about perceived unfair subsidization of U.S. corn.
On January 8, 2007, the Canadian government requested consultations under the
official WTO dispute settlement processwith the United Statesconcerning U.S. corn
subsidies and their alleged affect upon Canadian corn markets. Canada s request
initiated an official WTO dispute settlement case (number DS357) and set inmotion
the explicit rules and timetables of the WTO dispute settlement process. Thisreport
provides background on both the U.S. and Canadian corn sectors and the historical
development of their corn trade dispute. In addition, it provides a discussion of the
potential implications of the case for U.S. farm policy.

Background on the U.S. and Canadian Corn Sectors

The United Statesis the world’ s leading producer and exporter of corn. Since
1980 U.S. corn production has accounted for over 40% of world production, while
U.S. corn exports have represented over two-thirds of world corn trade. Canadais
also an important producer and consumer of corn. However, Canada' s average

! For more information, see CRS Report RL33087, United States-Canada Trade and
Economic Relationship: Prospects and Challenges, by lan F. Fergusson.

2 For a discussion of U.S.-Canada trade issues, see CRS Report 96-397, Canada-U.S.
Relations, Carl Ek, Coordinator.

3 For more information, see CRS Report RL32426, U.S.-Canada Wheat Trade Dispute, by
Randy Schnepf.
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annual production of 8.7 million metric tons (MMT) since 2000 is markedly smaller
than U.S. average annual production of nearly 262 MMT.*

Althoughitisgrownwidely throughout theworld, corn growsbest in temperate
conditions with deep, fertile soils such as exist in the U.S. Corn Belt. Corn’'s
agroclimatic requirements, coupled with Canada snortherly latitudes, [imit the extent
of Canadian corn planting to the more southerly regions of Ontario and Quebec. As
aresult, growthin Canada’ scorn production hasbeen limited amost entirely toyield
(i.e., bushelsper acre) enhancement. In contrast, strong and steady domestic demand
for corn — driven by the livestock (dairy, swine, and poultry) and ethanol sectors—
has outpaced domestic production and made Canadaanet importer of corn, primarily
from the United States, since the early 1990s (Figure 1).

The elimination of tariffs on corn trade between the United States and Canada,
first under the U.S.-Canada Free Trade Agreement (FTA) and later under the North
American Free Trade Agreement (NAFTA), have facilitated corn imports into
Canada from the United States and strengthened the integration of the North
American livestock feeding industry. Since 1989, over 99% of Canada’s corn
imports have come from the United States. During the 1990s, U.S. corn exports to
Canada averaged lessthan 1 MMT per year; since 2000, they have averaged almost
2.8 MMT per year.®

The surge in imports of U.S. corn occurred at a time when U.S. government
program payments to the corn sector were also growing (Figure 2). During the
1990s, U.S. corn program payments averaged $2.8 billion per year; since 2000 they
have essentially doubled in size to an average of $5.5 billion per year. Theincreases
in both U.S. corn program payments and imports of U.S. corn drew the attention and
ire of Canada’'s corn-producing sector, which claimed that U.S. corn exports were
being facilitated by large U.S. government payments and being sold into Canada at
less than the cost of production.

Previous Action by Canadian Corn Growers

In August 2005, the Canadian Corn Producers — a coalition composed of the
Ontario Corn Producer’s Association, the Fédération des producteurs de cultures
commerciadles du Québec, and the Manitoba Corn Growers Association —
announced that they would pursue action on three separate fronts against what they
perceived as “unfairly traded U.S. grain corn imports.”®

4 USDA, Production, Supply and Distribution (PSD) Online database, January 12, 2007, at
[http://www.fas.usda.gov/psdonline/psdHome.aspx].

> USDA, FAS Online, U.S. Trade Internet System, January 12, 2007, at [http://www.
fas.usda.gov/ustrade/UST ExFatus.asp?Ql=].

¢ Ontario Corn Producers Association, News Release, August 31, 2005, at [http://www.
ontariocorn.org/newsrel/newsrel ease8.31.05.pdf].
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Figure 1. Canada’s Corn Supply and Use, 1990 to 2006
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Figure 2. U.S. Government Payments in Support of Corn
Production, FY1990 to FY2006
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First, they asked the Canadian government to include U.S. grain corn imports
onthelist of productstargeted for retaliation by Canada against the United Statesfor
the U.S. refusal to repeal the Byrd Amendment.” The Byrd Amendment had been
ruled to violate WTO obligations in a dispute proceeding filed by Canada and other
WTO members. Congress eventually repealed the Byrd Amendment in February
2006 with a severa-month transition period, and a U.S. federal court ruled in July
2006 that the Byrd Amendment did not apply to importsfrom Canada. However, in
mid-2005, Canadawas particularly concerned about the economi c effects of the Byrd
Amendment because, at that time, it appeared that as much as $4 billion in anti-
dumping (AD) and countervailing (CV) duty deposits on Canadian softwood lumber
could eventually become available for distribution to U.S. lumber producers under
thislaw.?

Second, the Canadian Corn Producers asked the Canadian government to
commence WTO dispute settlement proceedings by requesting consultationswiththe
United States regarding the alleged “illegality of U.S. grain corn subsidies.” Third,
Canadian corn producers filed a domestic trade remedy complaint under Canada’'s
Specia Import Measures Act (SIMA) for the alleged “injurious subsidization and
dumping of imports of U.S. corn.”

Dumping occurs when goods are sold to importers at prices that are less than
their selling prices in the exporter’s domestic market or at unprofitable prices. If
proven, dumping is addressed by the imposition of AD duties. Subsidizing occurs
when imported goods benefit from government financial assistance in the exporting
country. If proven, subsidizing is addressed by the imposition of CV duties.
Canada’ s SIMA protects Canadian producers from the damaging effects of both of
these unfair trade practices.

Canadian AD/CV Duty Investigation of U.S. Corn. On September 16,
2005, the Canadian Border Services Agency (CBSA) announced that, in responseto
the trade remedy complaint filed by the Canadian Corn Producers, it was beginning
an investigation into the alleged dumping and subsidizing of grain corn from the
United States. (Unprocessed grain corn includes whole-kernel grain corn and grain
corn that has been milled to alimited degree, i.e., milled grain corn, regardless of its
physical form, that preserves all the constituent parts of whole kernel grain corn and
ischemically identical to whole kernel grain corn. The investigation excluded seed
corn, sweet corn, and popping corn.)

" The “Byrd Amendment,” or the Continued Dumping and Subsidy Offset Act (CDSOA),
was a U.S. law providing for the distribution of import duties collected as a result of
antidumping or countervailing duty ordersto petitioners and other interested partiesin the
investigations that resulted in the orders. For more information on the Byrd Amendment,
see CRS Report RL33045, The Continued Dumping and Subsidy Offset Act (“ Byrd
Amendment” ), by Jeanne Grimmett and Vivian Jones.

8 For moreinformation, see CRSReport RL 33752, Softwood Lumber ImportsfromCanada:
Issues and Events, by Ross Gorte and Jeanne Grimmett.
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At the same time that CBSA was conducting its investigation, Canada’s
International Trade Tribunal (CITT) aso began aparallel investigation to determine
whether imports of U.S. corn were harming Canadian producers.

U.S. Secretary of AgricultureMike Johannsand then-U.S. Trade Representative
Rob Portman issued a joint statement (September 16, 2005) expressing their
disappointment that Canadawas proceeding withaformal AD/CV duty investigation,
and said that the United States believes that Canada's petition calling for the
investigation lacked “sufficient evidence of injury” to justify initiating such an
investigation.® In addition, they pointed out that U.S. corn exports to Canada had
actually declined during the two preceding years (2003/04 and 2004/05), while
Canadian corn production had increased (see Figure 1).

Figure 3. The Canadian Dollar Strengthened Against the
U.S. Dollar during 2002 to 2006
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U.S. officials argue that a 46% decline in Canadian imports of U.S. corn from
2002/03 to 2003/04, coupled with a steadily strengthening Canadian dollar
(Figure 3) which makes imports cheaper ceteris paribus, suggested that economic
forces other than U.S. dumping or subsidies may have accounted for increased
Canadian imports of U.S. corn and weakened Canada's case.’® In addition, 20
Canadian corn usersfrom the livestock, food processors, and ethanol sectors voiced
their disagreement with the Canadian Corn Producers’ accusation that imports of

® USDA News Release No. 0382.05, Sept. 16, 2005.

\World Perspectives, Inc., “ CanadaMovesto Investigate U.S. Corn,” by Dave Juday, Sept.
19, 2005.
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U.S. corn were either dumped or subsidized and expressed their opposition to this
case moving forward.™

On November 15, 2005, the CITT announced its determination that there was
reasonabl e evidencethat thedumping and subsidizing of unprocessed U.S. graincorn
caused injury to Canada s domestic industry.®> On December 15, 2005, the CBSA
announced its preliminary determination of dumping and subsidizing of U.S. grain
corn. As aresult, provisional duties of $1.65 per bushel were imposed payable on
imports of U.S. corn at any time on or after December 15, 2005, including a
provisional AD duty of $0.58 per bushel and a provisional CV duty of $1.07 per
bushel. (All amountsarein U.S. dollars.)

Canadian Government Proposes AD/CV Duty Rebate Program.
Following numerous complaints by Canadian corn users, the Canadian government
(mid-December 2005) announced a duty-relief program and a duty-drawback
program designed to help the livestock and other Canadian corn user groups obtain
at least a partial rebate of the $1.65 per bushel punitive duty.** The duty rebate
programs gave an exemption to thetariff for Canadian corn userswho imported corn
from the United Statesfor useasan input, then sent the finished product back outside
the country. A corn user would apply for the duty rebate as the imported corn was
re-exported in the form of avalue-added product. Exportswere not restricted to the
United States, but exports had to be made within four years of the rel ease date of the
imported corn.

Some market analysts expressed initial concerns that the duty rebate program
would contribute to increased U.S. imports of Canadian agricultural products,
particularly live hogs and processed pork products, since Canada’ s pig industry was
a major user of imported U.S. corn.** U.S. trade officials voiced an additional
concern. They suggested that the duty-drawback program could result in U.S. trade
action against Canada based on how such a duty-rebate program was implemented.

CITT Removes AD/CV Duties on U.S. Corn. On March 15, 2006, the
CBSA announced afinal determination of dumping and subsidizing, and stated that
it would continue to impose the $1.65 per bushel tariff onimports of U.S. corn until
the CITT concluded its investigation of injury to Canadian producers. Shortly
thereafter, on March 17, 2006, the United States requested WTO dispute settlement
consultations with Canada concerning Canada' s imposition of provisional AD/CV
duties on unprocessed U.S. grain corn. In its WTO request, the United States
arguments included an accusation that Canada’ s CITT had relied on weak causality
between imports and injury, while ignoring other candidates more likely causing

1 Statement of the U.S. Trade Representative, Dec. 16, 2005.

2CITT, Dumping and Subsidizing: Determination, Preliminary Injury Inquiry No. PL-2005-
001, Grain Corn, Nov. 15, 2005; [http://www.citt-tcce.gc.ca/dumping/preing/determin/
pi2f001_e.asp].

13 Cattlenetwork.com; “Farmers to Get Rebates On U.S. Corn Tariff,” Dec. 23, 2005.

1 ProFarmer, Vol. 34, No. 4, “ So... did you know they could get the $1.65 back?’ Jan. 28,
2006.
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injury, such as exchange rate movements and unusually large world corn harvests
leading to weak international corn prices.

On April 18, 2006, the CITT announced its final determination, reversing its
earlier position, by issuing afinding of no injury regarding the importation of U.S.
grain corn.”® Pursuant to this final finding, the preliminary AD/CV duties of $1.65
per bushel were removed and all duties already assessed were to be returned.
Similarly, the United States’ motivation for pursuing itsWTO case against Canadian
AD/CV duties was ended.

Canadian Corn Producers Review Their Options. Shortly after the
CITT's fina decision, the Canadian Corn Producers announced that they were
reviewing their optionsfor pursuing further legal action against importsof U.S. corn.
At that time, such options included requesting aNAFTA binational panel review or
possibly encouraging the Canadian government to pursue aWTO dispute settlement
case. A NAFTA panel review would involve a review of whether Canadian trade
authorities (in this case, the CITT) had correctly interpreted and applied existing
Canadian law in reaching their negative injury determination. In contrast, aWTO
case — which can only be brought by the Canadian government, not a private party
such as the Canadian Corn Producers — would likely be pursued under the
Agreement on Subsidiesand Countervailing M easures (SCM Agreement) and would
involve an investigation of whether “ serious prejudice” occurred in the marketplace
asaresult of U.S. domestic corn program payments.

Canadian Request for WTO Consultations

On January 8, 2007, the delegation of Canada to the WTO requested
consultations with the delegation of the United States under Article 4.4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes
(DU) concerning three separate allegations involving certain aspects of U.S.
commodity programs in general, and the U.S. corn program in particular.’® This
action by Canadainitiated aWTO di spute settlement case (DS357) whichisexpected
to proceed in accordance with the explicit rules and timetables of the DSU.Y

Inmakingitscharges, Canadaclearly seeksto build on Brazil’ ssuccessful WTO
challenge of various provisions of the U.S. cotton program (dispute settlement case
DS267)."® Other potential motivating factors include domestic political concerns

B CITT, Dumping and Subsidizing: Finding, Inquiry No. NQ-2005-001, Unprocessed Grain
Corn, Apr. 18, 2006, at [http://www.citt-tcce.gc.ca/ldumping/inquirie/findings/ng2f001
_easp|.

16 Request for Consultations by Canada, UNITED STATES - SUBSIDIES AND OTHER

DOMESTIC SUPPORT FOR CORN AND OTHER AGRICULTURAL PRODUCTS
WT/DS357/1 (Jan. 11, 2007).

¥ For more information, see CRS Report RS20088, Dispute Settlement in the World Trade
Organization: An Overview, by Jeanne Grimmett.

'8 For more information, see CRS Report RL32571, Background on the U.S.-Brazil WTO
(continued...)
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emanating from a weak coalition government responding to pressure from corn
producinginterestsfollowingtheunfavorable CITT AD/CV cornduty ruling, aswell
as Canada sgeneral interest ininfluencingthe U.S. farm bill debatein favor of lower
amber-box-type support.’® In a government news release that coincided with the
Canadian government’ s request for WTO consultations, Canadian Trade Minister,
David Emerson, said, “We hope to see the U.S. live up to its WTO obligations,
particularly given that it has the opportunity to do so when it rewrites its Farm Bill
thisyear.”® A newsreport suggests that two additional factors motivating Canada's
case against U.S. corn programs include the current suspension of Doha Round
negotiations (wheretheU.S. had aready offered to reformitsexport credit guarantee
program) and the settlement of a softwood lumber dispute between Canada and the
United States which freed up government trade attorneys to refocus on the WTO
litigation.?

Since Canada' s initial request for consultations, several other WTO members
— Argentina, Australia, Brazil, the European Communities (EC), Guatemala,
Nicaragua, Thailand, and Uruguay — have officially requested to join the
consultations asinterested third parties.? A newsreport suggeststhat Mexicoisalso
contemplating whether or not to join as athird party.” News reports specul ate that
this growing alliance of interested third parties could add to pressure for the United
States to further expand its agricultural subsidy reduction proposal in the current
Doha Round of WTO trade negotiations, especially in the corn sector.

In its official request for consultations, Canada raises three explicit charges
against U.S. farm programs. Each of these is discussed below.

First Allegation: U.S. Corn Subsidies Cause Serious Prejudice.
Canada contends that the subsidies and domestic support provided to the U.S. corn
sector have caused adverse effectsto Canadian corn producersin the form of serious
prejudice and the threat of serious prejudice to the interests of Canada during the

18 (...continued)
Cotton Subsidy Dispute, and CRS Report RS22187, U.S. Agricultural Policy Response to
WTO Cotton Decision, both by Randy Schnepf.

¥ The amber box includes those policies that result in market and trade distorting support.
For adiscussion of proposed reductionsin WTO domestic support commitments, see CRS
Report RL33144, WTO Doha Round: The Agricultural Negotiations, by Charles Hanrahan
and Randy Schnepf.

2 Government of Canada, News Release, Jan. 8, 2007, No. 2 at [ http://www.international
.gc.caltna-nac/wto-ds-en.asp].

2 Inside U.S Trade, “Johanns Says U.S. Will Defend Farm Programs from Canadian
Challenge,” Jan. 12, 2007.

2 Official WTO documents are: (Jan. 22, 2007) Australia, WT/DS357/2; (Jan. 23, 2007)
Guatemala, WT/DS357/3; and Brazil, WT/DS357/4;, (Jan. 24, 2007) Argentina,
WT/DS357/5; the EC, WT/DS357/6; Uruguay, WT/DS357/7; Nicaragua, WT/DS357/8; and
Thailand, WT/DS357/9.

Z Washington Trade Daily, “Brazil, Argentinaand U.S. Corn Subsidies,” Vol. 16, No. 16,
Jan. 22, 2007.
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1996 to 2006 periodin violation of Articles5(c) and 6.3(c) of the WTO’ s Agreement
on Subsidiesand Countervailing Measures (SCM Agreement).** Article5(c) defines
adverse effects as including serious prejudice to the interests of another WTO
member. Article 6.3(c) states that serious prejudice applies when the effect of a
subsidy isaserious price undercutting by the subsidized product, price suppression,
price depression or lost sales for alike product in the same market.

In its consultation request, Canada lists the subsidies and domestic support
programs that it contends supported the U.S. corn sector during the 1996 to 2006
period. Theseincludecommodity programsfrom both the 1996 and 2002 Farm Acts
— marketing loan payments (i.e., marketing assistanceloans, market loan gains, loan
deficiency payments, commodity certificates, commaodity certificateexchangegains,
and commodity loan interest subsidies), the production flexibility contract (PFC)
payments of the 1996 Farm Act, and the fixed direct payments (DP) and counter-
cyclical payments (CCP) of the 2002 Farm Act.® In addition, U.S. Market Loss
Assistance (MLA) payments provided under six different emergency supplemental
acts authorized by Congress between 1998 and 2001,% and benefits received under
the agricultural export credit guarantee programs®’ were included in the list of
support programs contributing to serious prejudice.

The Canadian government included an Annex with its official consultation
request.® The Annex, entitled “Statement of Available Evidence,” included a
lengthy list of websites providing information on U.S. commodity programs, but
provided no discussion of the specific program outlays other than the genera
discussionincludedinthe consultation request.”® However, in arelated newsrel ease,
Canadacontendsthat in 2005/06, the United States accounted for 41% of global corn
production and 68% of global corn exports, whileU.S. support to corn producershas
averaged nearly $9 billion in each of the previoustwo (Sep/Aug) marketing years—
2004/05 and 2005/06 — resulting in what Canada claims is a significant distortion
of its domestic corn prices.®

Second Allegation: U.S. Export Credit Guarantees Act as lllegal
Export Subsidies. Canadaarguesthat the U.S. export credit guarantee program

24 For adescription and interpretation of Articles5(c) and 6.3(c) of the SCM Agreement, see
CRS Report RL33697, Potential Challengesto U.S. Farm Subsidiesin the WTO, by Randy
Schnepf and Jasper Womach.

% For more information on commodity programs see CRS Report RS21999, Farm
Commodity Policy: Programs and Issues for Congress, by Jim Monke.

% For more information on Market L oss Assistance payments (or “market loss” payments),
see CRS Report RL31095, Emergency Funding for Agriculture: A Brief History of
Supplemental Appropriations, FY1989-FY200, by Ralph M. Chite.

2" For more information on U.S. export credit guarantees, see CRS Report RL 33553,
Agricultural Export and Food Aid Programs, by Charles Hanrahan.

% Annex: Statement of Available Evidence, WT/DS357/1, pp. 5-8 (Jan. 11, 2007).
# Such a statement is required under Article 7.2 of the SCM Agreement.
% Government of Canada, News Release, Jan. 8, 2007, No. 2.
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operatesasaWTO-illegal export subsidy. Thischarge stemsfrom apreviousWTO
case— the U.S.-Brazil Cotton case (DS267) — whereaWTO panel found (and was
upheld by an Appellate Board (AB) on appeal) that U.S. export credit guarantees
effectively function as export subsidies because the financial benefits returned by
these programsfailed to cover their long-run operating cost.** Furthermore, thepanel
found that this applies not just to cotton, but to all commodities that benefit from
U.S. commaodity support programsand receive export credit guarantees. Asaresult,
export credit guarantees for any recipient commodity are subject to previousy
scheduled WTO spending limits.

Third Allegation: U.S. Total Domestic Support Exceeds Its WTO
Limit. Canada contends that the United States has provided support to its
agricultural sector in excess of its scheduled WTO commitment levels. Aswith the
second allegation above, thisallegation hingesdirectly onaWTO panel finding from
the U.S.-Brazil Cotton case (DS267) as described below.

For the United States, its total spending limit for “amber box” programs (i.e.,
programsthat are trade and market distorting), aslisted initsWTO country schedule
of commitmentswas $19.9 billionin 1999 and $19.1 billion in all subsequent years.
Each WTO member has agreed to notify its annual domestic support outlays to the
WTO for verification that it is adhering to its spending commitments. The United
States has notified to the WTO itsannual program spending through 2001. In these
notifications, U.S. domestic support outlaysremain well within U.S. WTO spending
commitments. Also in its WTO notifications, the United States has notified its
Production Flexibility Contract (PFC) payments as fully decoupled and green box
compliant.® Thisis an important distinction because the green box contains only
non-distorting program payments and is not subject to any limit.

Canada's claim that the United States has exceeded its total spending limits
hinges on a previous WTO panel ruling from the U.S.-Brazil Cotton case (DS267).
Inthat case, the WTO panel found (and was upheld by the Appellate Body) that U.S.
payments made under the PFC and Direct Payment (DP) programsdo not qualify for
the WTO’ sgreen box category of domestic spending, because of their prohibition on
planting fruits, vegetables, and wild rice on covered program acreage.® Instead, the
panel ruled that payments under these programs should be counted as domestic
subsidies directly affecting crop production (i.e., distorting) and should therefore be

3 Found to violate Annex I(j) of the SCM Agreement, WTO Legal Texts, p. 267, which
identifies as an export subsidy, “The provision by governments (or specia institutions
controlled by governments) of export credit guarantee or insurance programs, of insurance
or guarantee programs against increasesin the cost of exported products or of exchangerisk
programs, at premium rateswhich areinadequateto cover thelong-term operating costsand
losses of the programs.”

¥ Decoupled meansit has no influence on producer’ s decision-making process; green box
compliant means it adheres to the terms and conditions of Annex 2 of the Agreement on
Agriculture.

 For moreinformation on these restrictions see USDA, Farm Service Agency, Fact Sheet,
Direct and Counter-Cyclical Payment ProgramWild Rice, Fruit, and Vegetable Provisions,
February 2003, at [http://www.fsa.usda.gov/pas/publications/facts/html/fav03.htm].
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included with other commodity program outlays to evaluate whether the United
Stateshasmet or exceeded its* peaceclause” limits. Such* peaceclause” limitswere
established under Article 13 of the Agreement on Agriculture (AA) which statesthat
domestic support measuresthat comply withthe AA’ scommitmentsareexempt from
being challenged asillegal subsidiesunder dispute settlement proceedingsaslong as
the level of support for the commaodity in question remains at or below the outlays
of the 1992 marketing year.*

Canada argues that, because PFC and DP payments do not conform with
paragraph 6(b) of Annex 2 of the AA (which statesthat such payments should not be
related to producer behavior such as compliance with a planting restriction), they
should be included in U.S. amber box payments. Furthermore, Canada argues that
U.S. CCP payments made under the 2002 Farm Act should similarly be counted
against the U.S. amber box spending limit of $19.1 billion. In addition, Canada
claimsthat PFC, DP, and CCP paymentsfor all covered crops— wheat, corn, grain
sorghum, barley, oats, upland cotton, rice, soybeans, and other oil seeds— should be
counted against the amber box limit. Because the United States has only notified
through the year 2001, no program spending under the 2002 Farm Act — including
both the DP and CCP programs— has yet been notified. However, Canada charges
that, when PFC, DP, and CCP payments are included in the U.S.”s amber box, then
the total outlays exceeds the spending commitment in each of 1999, 2000, 2001,
2004, and 2005. In contrast, the United States, as part of its Doha policy reform
proposal, recommends that CCP payments be eligible for notification as blue box
payments where they would be subject to a different limit than the amber box.*

U.S. Response to Canadian Allegations

In responseto Canada srecent request for consultationson U.S. subsidies, U.S.
Secretary of Agriculture, Mike Johanns, declared that the United States would
vigorously defend U.S. farm programs against any possible WTO challenge by
Canada.®*® A spokesman for the U.S. Trade Representative (USTR) was critical of
Canada’ saction, particularly inlight of the significant increase in international corn
prices since September 2006. The USTR spokesman said, “Given the dramatic
improvement in the market over the past year, we' re surprised that Canada believes
that our corn programs are now causing harmin breach of WTO rules.”*” However,
current market conditions are unlikely to influence any WTO investigation (should
the case reach that point) since Canadais specifically challenging U.S. subsidiesfor
the period 1996 through 2006 when corn priceswere substantially lower (Figure 3).

% For more detail, see CRS Report RL32571, Background on the U.S.-Brazil WTO Cotton
Subsidy Dispute, by Randy Schnepf.

% Blue box payments are defined as “production-limiting” types of payments. For more
information see CRS Report RL33144, WTO Doha Round: The Agricultural Negotiations,
by Charles Hanrahan and Randy Schnepf.

% |Inside U.S. Trade, “Johanns Says U.S. Will Defend Farm Programs from Canadian
Challenge,” January 12, 2007.

3 International Herald Tribune, “Argentina, Brazil join WTO complaint against U.S. corn
subsidies,” Jan. 22, 2007.



CRS-12

In another response to Canada’ s recent request for consultations, the American
Farm Bureau Federation (AFBF) stated that Canada's request for a WTO
consultation should have “no bearing” on the U.S. farm policy debate.®®

Figure 4. U.S. Monthly Average Farm Price for Corn Has Risen
Sharply Since September 2006
3.5 T
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* A djusted for direct payment per bushel.
Source: USD A, National Agricultural Statistics Service.

What Happens Next?

Under WTO rules, for subsidy complaints alleging adverse effects, aminimum
60-day consultation period isrequired before acountry can ask for WTO to establish
apanel.* If Canadaand the United States are unableto reach some sort of agreement
during the consultations, and Canadainsistson establishingaWTO panel, thiswould
likely not occur until the April meeting of the WTO’s Dispute Settlement Body
(DSB). Thisis because the United States could potentially block a Canadian panel
request at the DSB’s March meeting. While a WTO case can result in punitive
sanctions being authorized, the proceedings of aformal case can take many months,
and sometimes years, to reach a conclusion.”

For example, the U.S.-Brazil cotton case was initiated by Brazil’s request for
WTO consultations on September 27, 2002. A panel was established nearly six
monthslater on March 18, 2003. The panel’sfinal report was delivered to the WTO

% AFBF pressrel ease, “ Statement by Bob Stallman, President, AFBF, Regarding Canadian
Request for WTO Consultations on Subsidies,” Jan. 8, 2007.

% Article 7.4, SCM Agreement.

“0 For more information, see CRS Report RS20088, Dispute Settlement in the World Trade
Organization: An Overview, by Jeanne Grimmett.
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Dispute Settlement Body (DSB)18 months|ater on September 8, 2004. Thecasewas
appealed and the Appellate Body’ s final report was adopted by the DSB on March
21, 2005, nearly 30 months after theinitial request for consultations.** However, the
case is not yet finalized asa WTO compliance panel is currently reviewing (under
request from Brazil) whether the United States has fully complied with the panel’s
rulings. The WTO compliance panel’s chairman has said that the panel would not
be able to make a determination before July 2007, thus extending the length of the
U.S.-Brazil cotton case to nearly five years.

Potential Implications of WTO Case

Many market analysts and news media suggest that the U.S.-Canada corn trade
dispute is a harbinger of future chalenges against U.S. commodity programs. If
successfully litigated, this case could affect al U.S. agricultural policy by
determining that both direct and counter-cyclical payments should be counted as
trade-distorting amber box support and thereby making the $19.1 billion amber-box
spending limit a serious ceiling on U.S. program outlays in their current form.
Furthermore, thereisnot aclear precedent for what constitutes successful compliance
with a serious prejudice charge. Compliance through policy reform would likely
require substantial reshaping of current U.S. commodity programs that use market
pricetriggers for determining payments.

With respect to the ruling that PFC and DP payments do not fully comply with
green box rules, compliance through policy reform would likely involve some type
of adjustment, if not full removal, of the planting restriction onfruits, vegetables, and
wild rice on acres receiving direct payments.

With respect totheruling that export credit guaranteesoperatelikeillegal export
subsidies, compliancethrough policy reformwould likely invol veincorporating user
fees that reflect the market risk associated with each loan guarantee. For example,
this could be achieved by removing the 1% cap on user fees charged under the export
credit guarantee program. The 1% fee cap prevents charging market-based fees and
contributesto the export credit guarantee program operatingasaWTO-illegal export
subsidy.

Role of Congress

Should any eventual changesin U.S. farm policy be needed to comply with a
WTO ruling in Canada's favor, such changes would likely involve action by
Congress to produce new legidation. Congress will be revisiting U.S. farm
legislation this year and could potentially address some of the issues raised by
Canada’' s WTO challenge.

During the past year, Agriculture Secretary, Mike Johanns, has been advocating
that a new Farm Act should be designed to make U.S. farm policy be “beyond
challenge.” The Administration recently released (January 31, 2007) a proposal for

“ This timeline is discussed in more detail in CRS Report RL32571, Background on the
U.S-BrazilWTO Cotton Subsidy Dispute, by Randy Schnepf.
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U.S. farm policy reform that, if incorporated into anew Farm Act, potentially could
alleviatemany of Canada’ sconcernswhileminimizingthelikelihood of futureWTO
challenges.** The proposal includesremoval of the planting restriction on base acres
receiving direct payments. It alsoincludesadjustmentsto the export credit guarantee
program to make them more compatible with WTO rules. Finally, the proposal
includes adjustments to price-contingent commodity programs, i.e., the marketing
loan program and the CCP, that would likely make them more WTO compliant.

Given the importance of corninthe U.S. agricultural economy, Congress will
be closely monitoring developments in the WTO corn dispute. The House
Committeeon Agricultureregularly holdshearings on agricultural trade negotiations.
For example, such hearings were held on April 28 and May 19, 2004.** Among the
tradeissues discussed during these hearings, both the U.S. Trade Representative and
representatives of magjor program commodity groups provided testimony on U.S.
participation in international trade negotiations.

In addition, the 110" Congressislikely to hold hearings and be in consultation
with the Administration concerning the possible extension of fast track, or Trade
Promotion Authority (TPA) legislation whichis set to expireon July 1, 2007.* Such
hearings and consultations would be a major vehicle for Members to express their
views on the U.S.-Canada corn trade dispute, on the negotiating issuesthat it raises,
and on the potential implications for U.S. farm policy.

“2 USDA News Release No. 0020.07, “ Johanns Unveils 2007 Farm Bill Proposals,” Jan. 31,
2007.

** Hearings before the Committee on Agriculture, House of Representatives 108" Congress,
Second Session, April 28 and May 19, 2004, Serial No. 108-29, at [http://agriculture
.house.gov/hearings/108/10829.pdf].

“ For more information, see CRS Report RL33743 Trade Promotion Authority (TPA):
Issues, Options, and Prospects for Renewal, by J. F. Hornbeck and William H. Cooper.



