Order Code RL32838

CRS Report for Congress

Arctic National Wildlife Refuge (ANWR):
Legislative Actions Through the 109" Congress

Updated April 9, 2007

Anne Gillis
Information Research Specialist
Knowledge Services Group

M. Lynne Corn and Bernard A. Gelb
Specialist in Natural Resources and
Specialist in Industry Economics
Resources, Science, and Industry Division

Pamela Baldwin
Consultant
American Law Division

Prepared for Members and
Committees of Congress

Congressional

Research
~ § Service







Arctic National Wildlife Refuge (ANWR):
Legislative Actions Through the 109" Congress

Summary

A major part of the energy debate iswhether to approve energy development in
theArctic National WildlifeRefuge (ANWR) in northeastern Alaska, andif so, under
what conditions, or whether to continueto prohibit development to protect thearea' s
biological resources. ANWR isrich in fauna, flora, and commercial oil potential.
Its development has been debated for over 40 years, but increases in gasoline and
natural gas prices, terrorist attacks, and infrastructure damage from hurricanes have
intensified the debate. Current law forbids energy leasingin ANWR.

Thisreport isintended to provide asummary of legisative attempts to address
issues of energy development and preservation in the Refuge from the 95" Congress
through the 109" Congress, with emphasis on the 107" through 109" Congresses.
Thishistory hasbeen cited by many, in and out of Congress, asbackground for issues
that may be raised in the 110" Congress. The report contains little analysis of the
substance of this issue, which is covered in other CRS reports. See CRS Report
RL33872, Arctic National Wildlife Refuge (ANWR): New Directions in the 110"
Congress, for information on actionsin the 110" Congress relative to ANWR.

The ANWR debate took two basic legisative routesin the 109" Congress: (1)
budget resolutions and reconciliation bills (S.Con.Res. 18, H.Con.Res. 95, S. 1932,
H.R. 4241, S.Con.Res. 83, and H.Con.Res. 376), which cannot be filibustered; and
(2) other bills (H.R. 6, an omnibus energy hill; H.R. 2863, Defense appropriations,
and H.R. 5429, a hill in the second session to open the Refuge to development),
which are subject to filibusters. In none of these measures did Congress reach
agreement to allow devel opment.

Inthefirst session of the 109" Congress, devel opment advocates added ANWR
devel opment to the conferencereport for the Defense appropriationsbill (H.R. 2863).
The House passed the conference report with the ANWR provision, but the ANWR
titlewasremoved fromthebill (P.L. 109-148) after failure of acloture motioninthe
Senate.

In the second session, on March 16, 2006, the Senate passed S.Con.Res. 83, the
FY 2007 budget resolution. Its sole reconciliation instruction was to the Senate
Committee on Energy and Natural Resources, and it assumed revenuesfrom leasing
in ANWR. On May 25, 2006, the House passed the American-Made Energy and
Good Jobs Act (H.R. 5429), which would have opened ANWR to development.
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Arctic National Wildlife Refuge (ANWR):
Legislative Actions Through the
109™ Congress

Background and Analysis

The Arctic National Wildlife Refuge (ANWR) consists of 19 million acresin
northeast Alaska. It isadministered by the Fish and Wildlife Service (FWS) in the
Department of the Interior (DOI). Its 1.5 million acre coastal plain on the North
Slope of the Brooks Rangeis currently viewed asone of the most likely undevel oped
U.S. onshore oil and gas prospects. According to the U.S. Geological Survey, there
iseven asmall chance that taken together, the fields on this federal land could hold
as much economically recoverable oil as the giant field at Prudhoe Bay, found in
1967 on the coastal plain west of ANWR. That state-owned portion of the coastal
plainis now estimated to have held 11 billion to 13 billion barrels of ail.

The Refuge, and especially the coastal plain, ishometo awide variety of plants
and animals. The presence of caribou, polar bears, grizzly bears, wolves, migratory
birds, and many other speciesin a nearly undisturbed state has led some to call the
area“ America s Serengeti.” The Refuge and two neighboring parksin Canadahave
been proposed for an international park, and several species found in the area
(including polar bears, caribou, migratory birds, and whales) are protected by
international treaties or agreements. The analysis below covers, first, the economic
and geological factors that have triggered new interest in devel opment, followed by
the philosophical, biological, and environmental quality factors that have triggered
oppositionto it. That analysisis followed by a history of congressional actions on
this issue, with a focus on those in the 107" Congress through the 109" Congress.
SeeTables1 and 2 for votesin the House and Senate from the 96" Congressthrough
the 109" Congress.

The conflict between high oil potential and nearly pristine nature creates a
dilemma: should Congress open the areafor oil and gas devel opment, or should the
area s ecosystem be given permanent protection from development? What factors
should determine whether to open the area? If the areais opened, how can damages
be avoided, minimized, or mitigated? To what extent should Congress legislate
specia management of thearea (if it isdevel oped), and to what extent should federal
agencies be allowed to manage the area under existing law? If Congress takes no
action, the Refuge remains closed to energy devel opment.
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Table 1. Votes in the House of Representatives on
Energy Development Within the Arctic National Wildlife Refuge

Voice/ . _—
Congress| Date Roll Call Brief Description
g5 no floor votes
96" 5/16/79 |(#152 Udall-Anderson substitute for H.R. 39 adopted by House (268-
157); included provisions designating all of ANWR as
wilderness.
5/16/79 |#153 H.R. 39 passed House (360-65).
11/12/80|voice Senate version (leaving 1002 area development issueto a
(unan- future Congress) of H.R. 39 passed House.
imous)
g7t no floor votes
gg" no floor votes
gg" no floor votes
100" no floor votes
101¢ no floor votes
102 no floor votes
103 no floor votes
104" 11/17/95 | #812 House agreed (237-189) to conference report on H.R. 2491
(H.Rept. 104-350), FY 1996 budget reconciliation (alarge bill
that included 1002 area development provisions; see text).
105" no floor votes
106" no floor votes
107" 8/1/01 (#316 House passed Sununu amendment to H.R. 4 to limit specified
surface development of 1002 areato atotal of 2,000 acres
(228-201).
8/1/01 (#3117 House rejected Markey-Johnson (CT) amendment to H.R. 4 to
strike 1002 area devel opment title (206-223).
8/2/01 [#320 H.R. 4, an omnibus energy bill, passed House (240-189). Title
V of Division F contained 1002 area development provisions.
108" 4/10/03 (#134 House passed Wilson (NM) amendment to H.R. 6 to limit
certain features of 1002 area development to atotal of 2,000
acres (226-202).
4/10/03 |#135 House rejected Markey-Johnson (CT) amendment to H.R. 6 to
strike 1002 area development title (197-228).
4/11/03 |#145 House passed H.R. 6, a comprehensive energy hill (247-175);

Division C, Title IV would have opened the 1002 areato
energy devel opment.
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Voice/ . _—
Congress| Date Roll Call Brief Description
109" 3/17/05 (#88 House adopted (218-214) the concurrent budget resolution,
H.Con.Res. 95, which included spending targets that would be
difficult to achieve unless ANWR development legidlation
was passed.

4/20/05 |#122 House regjected (200-231) Markey amendment to strike the
ANWR provision in its omnibus energy bill (H.R. 6) allowing
leases for exploration, development, and production in
ANWR.

4/21/05 |#132 House passed an omnibus energy bill (H.R. 6) with an ANWR
development title (249-183).

4/28/05 |#149 House adopted (214-211) the conference report on the
concurrent budget resolution, H.Con.Res. 95.

12/18/05 |#669 House adopted (308-106) the conference report on the Defense
appropriations bill (H.R. 2863), which would have allowed ail
and gasleasing in ANWR.

12/22/05|voice House passed S.Con.Res. 74, which corrected the enrollment
of H.R. 2863, removing the ANWR devel opment provision.

5/25/06 |(#209 House passed H.R. 5429 to open ANWR to development (225-
201).

Table 2. Votes in the Senate on Energy Development within

the Arctic National Wildlife Refuge
Congress| Date vEleE Brief Description
Roll Call
o5 no floor votes
96" 7/22-23/80 |#304 Motion to table Tsongas amendment (including atitleto
designate all of ANWR as wilderness) to H.R. 39 defeated
(33-64).
8/18/80  |#354 Senate adopted cloture motion on H.R. 39 (63-25).
8/19/80  |#359 Senate passed Tsongas-Roth-Jackson-Hatfield substitute to
H.R. 39 (78-14); this bill is current law, and leaves decision
about any 1002 area development for a future Congress.
7" no floor votes
ogh no floor votes
ogh no floor votes
100" no floor votes
101¢ no floor votes
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Congress

Date

Voice/
Roll Call

Brief Description

102

11/1/91

#242

Cloture motion on S. 1220 failed; one title would have
opened 1002 area to development (50-44).

103

no floor votes

1041h

5/24/95

#190

Senate voted to table Roth amendment to strip 1002 area
revenue assumptions from S.Con.Res. 13 (56-44).

10/27/95

#525

Senate voted to table Baucus amendment to strip 1002 area
development provisionsin H.R. 2491 (51-48).

105"

no floor votes

106"

4/6/00

#58

Senate voted to table Roth amendment to strip 1002 area
revenue assumptions from the FY 2001 budget resolution
(S.Con.Res. 101) (51-49).

107"

12/3/01

#344

L ott-Murkowski-Brownback amendment to Daschle
amendment to H.R. 10 included 1002 area devel opment title
in H.R. 4, as passed by the House. A cloture motion on the
amendment failed (1-94).

4/18/02

#71

Senate failed to invoke cloture on Murkowski amendment to
S. 517, an omnibus energy bill. ANWR language of the
amendment was similar to that in the House-passed version
of H.R. 4 (46-54).

108"

3/19/03

#59

Senate passed Boxer amendment to del ete certain revenue
assumptions from S.Con.Res. 23, the FY 2004 budget

resolution; floor debate indicated that the amendment was
clearly seen as a vote on developing the 1002 area (52-48).

109"

3/16/05

#52

Senate voted to reject Cantwell amendment to strike revenue
assumptions from its FY 2006 budget resolution (S.Con.Res.
18) that would have given procedural protection to

legislation authorizing oil drilling in part of ANWR (49-51).

11/3/05

#288

Senate voted to reject Cantwell amendment to its FY 2006
budget reconciliation bill (S. 1932) that would have deleted
the provision establishing an oil and gas leasing programin
ANWR (48-51).

12/21/05

#364

Senate failed to invoke cloture on the conference report on
the FY 2006 Defense appropriations bill (H.R. 2863), which
included provisions to open ANWR to development (56-44).

12/21/05

#365

Senate adopted a concurrent resolution (S.Con.Res. 74) that
instructed the Clerk of the House to strike provisions from
the conference report to H.R. 2863 that would have allowed
oil drilling in ANWR (48-45).

3/16/06

#14

Senate passed the FY 2007 budget resolution (S.Con.Res.
83) with areconciliation instruction (§201) directing the
Committee on Energy and Natural Resources to reduce
budget authority by an amount equal to assumed revenues
from development in ANWR (51-49).
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Basic information on the Refuge can be found in CRS Report RL31278, Arctic
National Wildlife Refuge: Background and Issues, and at the FWS website,
[http://www.r7.fws.gov/nwr/arctic],* which includes links to other organizations
interested in the area. An extensive presentation of development arguments can be
found at [http://www.anwr.org], sponsored by Arctic Power, a nonprofit coalition.
Opponents arguments can be found at [http://www.protectthearctic.com/] or
[ http://www.wilderness.org/Ourlssues/Arctic/]. Maps of the coastal plain showing
existing oil development areas on state land can be found at
[http://www.dog.dnr.state.ak.us/oil/products/maps/maps.htm].

Legislative History of the Refuge, 1957-2000

The Early Years. The energy and biological resources of northern Alaska
haveraised controversy for decades, from legislationin the 1970s, to a1989 oil spill,
to more recent efforts to use ANWR resources to address energy needs or to help
balance the federal budget. In November 1957, DOI announced plans to withdraw
landsin northeastern Alaskato createan “ Arctic National WildlifeRange.” Thefirst
group actually to proposeto Congressthat the areabecome anational wildliferange,
in recognition of the many game species found in the area, was the Tanana Valley
(Alaska) Sportsmen’s Association in 1959. On December 6, 1960, after statehood,
the Secretary of the Interior issued Public Land Order 2214 reserving the 9.5 million-
acre area as the Arctic National Wildlife Range.

The 1970s. In 1971, Congress enacted the Alaska Native Claims Settlement
Act (ANCSA, P.L.92-203, 85 Stat. 688) to resolve al Native aboriginal land claims
against the United States. ANCSA provided for monetary paymentsand al so created
Village Corporations that received the surface estate to approximately 22 million
acres of lands in Alaska. Village selection rights included the right to choose the
surface estate (surface rights, as opposed to rights to exploit any energy or minerals
beneath the surface) in acertain amount of landswithin the National Wildlife Refuge
System. Under §822(g) of ANCSA, the chosen lands were to remain subject to the
laws and regulations governing use and development of the particular refuge.
Kaktovik Inupiat Corporation (KIC, the local Native corporation created under
ANCSA, and headquartered within ANWR) received rightsto threetownshipsalong
thecoast of ANWR. ANCSA also created Regional Corporations, which could select
subsurface rightsto some lands and full title to others. Subsurface rightsin national
wildliferefugeswere not available, but in-lieu selectionsto substitute for such lands
were provided.

The 1980s. In 1980, Congress enacted the Alaska National Interest Lands
Conservation Act (ANILCA, P.L. 96-487, 94 Stat. 2371), which included several
sectionsabout ANWR. The Arctic Rangewasrenamed the Arctic National Wildlife
Refuge, and was expanded, mostly southward and westward, to include an additional
9.2 million acres.? Section 702(3) of ANILCA designated much of theoriginal range

! This website and the others listed in this paragraph were last visited on March 30, 2007.

2 Additional land was added in later years, bringing the current total to 19.3 million acres.
Portions of the Refuge added in 1980 and later were not included in the wilderness system.
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as awilderness area, but did not include the coastal plain.® ANILCA defined the
Coastal Plain as the lands on a specified map — language that was interpreted as
excluding most Native lands, even though these lands are geographically part of the
coastal plain.* Section 1002 of ANILCA directed that a study of the Coastal Plain
(whichthereforeisoftenreferred to asthe 1002 area) and its resources be completed
within five years and nine months of enactment. The resulting 1987 report was
called the 1002 report or the Final Legidative Environmental Impact Statement
(FLEIS).

Section 1003 of ANILCA prohibited oil and gas development in the entire
Refuge, or “leasing or other development leading to production of oil and gasfrom
the range” unless authorized by an act of Congress.”

From 1990 to 2000. In recent years, there have been various attempts to
authorize opening ANWR to energy development. In the 104™ Congress, the
FY 1996 budget reconciliationbill (H.R. 2491, 885312-5344) would have opened the
1002 area to energy development, but the measure was vetoed, as many observers
had expected. President Clinton cited the ANWR sections as one of hisreasonsfor
the veto.

Whilebillswereintroduced, the 105" Congressdid not debatethe ANWR issue.
In the 106™ Congress, bills to designate the 1002 area of the Refuge as wilderness
and others to open the Refuge to energy development were introduced. Revenue
assumptions about ANWR were included in the FY2001 budget resolution
(S.Con.Res. 101) reported by the Senate Budget Committee on March 31, 2000. An
amendment to remove this language was tabled. However, conferees rejected the
language. Theconferencereport on H.Con.Res. 290 did not contain thisassumption,
and the report was passed by both chambers on April 13. S. 2557 was introduced
May 16, 2000; it included atitle to open the Refuge to development. Hearingswere
held on the bill, but a motion to proceed to consideration of the bill on the Senate
floor did not pass.

Only three recorded votes relating directly to ANWR development occurred
from the 101 through 106™ Congresses. All werein the Senate:

e In the 104™ Congress, on May 24 1995, a motion to table an
amendment that would have stripped ANWR development titles

3 For more on wildernessdesignation, see CRS Report RL 31447, Wilder ness: Overviewand
Satistics, by Ross W. Gorte.

* Thisreport will use“ Coastal Plain” to refer to the land legally designated under ANILCA
and under subsegquent Executive Branch rulings. In lower case (“coastal plain”), the term
will beused in the geographic sense, i.e., theareanorth of thefoothills of the Brooks Range.
It stretches from the Canadian border west to Bering Straight. 1ts width varies from about
10 miles (at the Canadian border) to over 100 miles south of Barrow.

® For more history of legislation on ANWR and related developments, see CRS Report
RL 31278, Arctic National Wildlife Refuge: Background and Issues, coordinated by M.
Lynne Corn and CRS Report RL31115, Legal Issues Related to Proposed Drilling for Qil
and Gas in the Arctic National Wildlife Refuge, by Pamela Baldwin.
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from the Senate version of H.R. 2491 passed (Roll Call #190). (See
above.)

¢ Inthe same Congress, on October 27, 1995, another motion to table
asimilar amendment to H.R. 2491 also passed (Roll Call #525).

e In the 106™ Congress, the vote to table an amendment to strip
ANWR revenue assumptionsfrom thebudget resol ution (S.Con.Res.
101, see above) was passed (April 6, 2000, Roll Call #58).

Legislative History of the Refuge, 2001-2002

H.R. 4, an omnibus energy bill containing ANWR development provisions,
passed the House on August 2, 2001 (yeas 240, nays 189; Roll Call #320). TitleV
of Division F was the text of H.R. 2436 (H.Rept. 107-160, Part 1). The measure
would have opened ANWR to exploration and development. The previous day, an
amendment by then Representative Sununu to limit specified surface development
to a total of 2,000 acres was passed (yeas 228, nays 201; Roll Cal #316).
Representatives Markey and Johnson (CT) offered an amendment to strike thetitle;
this was defeated (yeas 206, nays 223; Roll Call #317). The House appointed
conferees on June 12, 2002. (See below for action after Senate passage of H.R. 4.)

Inthefirst session, Senator Lott (on behalf of himself and Senators Murkowski
and Brownback) offered an amendment (S.Amdt. 2171) to an amendment on pension
reform (S.Amdt. 2170) to H.R. 10, abill also on pension reform. Their amendment
included, among other energy provisions, the ANWR development titleinH.R. 4, as
passed by theHouse. Their amendment al so included provisionsprohibiting cloning
of human tissue. A cloture motion wasfiled on the Lott amendment, and the Senate
failed to invoke cloture (yeas 1, nays 94; Roll Call #344) on December 3, 2001.
Instead, the Senate voted the same day in favor of invoking cloture on the underlying
amendment (S.Amdt. 2170), (yeas81, nays15; Roll Call #345). Because cloturewas
invoked on the underlying amendment, Senate rules required that subsequent and
pending amendmentsto it be germane. The Senate’ s presiding officer subsequently
sustained a point of order against the Lott amendment, which was still pending, on
the groundsthat it was not germaneto the underlying amendment on pensionreform,
and thus the amendment fell.

The next vehicle for Senate floor consideration was S. 517, which concerned
energy technology development. On February 15, 2002, Senator Daschle offered an
amendment (S, Amdt. 2917), an omnibus energy bill. It did not contain provisions
to devel op the Refuge, but two amendments (S.Amdt. 3132 and S, Amdt. 3133) todo
so were offered by Senators Murkowski and Stevens, respectively, on April 16. The
language of the two amendments was, in most sections, identical to that of H.R. 4
(Division F, Title V). Key differences included a requirement for a presidential
determination before development could proceed, an exception to the oil export
prohibition for Israel, and a number of changes in allocation of any development
revenues, as well as allowing some of those revenues to be spent without further
appropriation. On April 18, the Senate essentially voted to prevent drilling for oil
and gasin the Refuge. The defeat came on a vote of 46 yeas to 54 nays (Roll Call
#71) on a cloture motion to block a threatened filibuster on Senator Murkowski’ s
amendment to S. 517, which would have ended debate and moved the chamber to a
direct vote on the ANWR issue.
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Lacking a provision to develop ANWR, the text of S. 517, as amended, was
substituted for the text of the House-passed H.R. 4, and passed the Senate (yeas 88,
nays 11; Roll Call #94) on April 25, 2002. Conferees attempted to iron out the
substantial differences between thetwo versionsin the time remaining in the second
session. The conference committee chairman, Representative Tauzin, indicated that
the ANWR issue, as one of the most controversial parts of the bill, would be
considered toward the end of the conference, after less controversial provisions.
Press reports at the time indicated that conferees were likely to drop provisions to
developtheRefuge. Interior Secretary Norton stated that shewould recommend veto
of a bill lacking ANWR development provisions.® In the end, no conference
agreement was reached, and H.R. 4 died at the end of the 107" Congress.

Findly, H.R. 770 and S. 411 would have designated the 1002 area as
wilderness, but no action was taken on either hill.

Legislative History of the Refuge, 2003-2004

Work began on FY 2003 Interior appropriations in the 107" Congress but was
not completed until the 108" Congress. In the 107" Congress, for the FY 2003
Interior appropriations bill, the House Committee on Appropriations had agreed to
report language on the Bureau of Land Management (BLM) energy and minerals
program in general, and stated that no funds were included in the FY 2003 funding
bill “for activity related to potential energy development within[ANWR]” (H.Rept.
107-564, H.R. 5093). But 81003 of ANILCA prohibited “development leading to
production of oil and gas’ unless authorized by Congress. Thus, the committee’s
report language was viewed by some as barring the use of funds for pre-leasing
studies and other preliminary work related to oil and gas drilling in ANWR. The
report of the Senate Committee on Appropriations did not contain this prohibition.
A seriesof continuing resolutions provided funding for DOI into the 108" Congress.

Confereesonthe FY 2003 Consolidated A ppropriations Resolution (P.L. 108-7)
included language in the joint explanatory statement stating that they “ do not concur
with the House proposal concerning funding for the [BLM] energy and minerals
program.” This change from the House report language was interpreted by some as
potentially making availablefundsfor preliminary work for developmentin ANWR.
However, as noted, the prohibition contained in ANILCA remains in effect, so the
ability to use money in the bill for particular pre-leasing activities was not clear.

FY2004 Reconciliation. Duringthe 108" Congress, devel opment proponents
sought to move ANWR | egidlation through the FY 2004 budget reconciliation process
to avoid a possible Senate filibuster later in the session.” The House agreed to the
FY 2004 budget resolution (H.Con.Res. 95) on March 21 (yeas 215, nays 212; Roll

®Tom Doggett “Interview — Norton wants energy bill vetoif no ANWR drilling,” Reuters
News Service (Sept. 19, 2002).

" Reconciliation bills in the Senate are considered under special rules that do not permit
filibusters. See CRS Report 98-814, Budget Reconciliation Legidation: Development and
Consideration, by Bill Heniff J. and CRS Report RL30862, Budget Reconciliation
Procedures: The Senate’s ‘Byrd Rule’, by Robert Keith.
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Call #82). The resolution contained reconciliation instructions to the House
Resources Committee for reductions, but did not specify the expected source of the
savings. If the House language had been adopted, ANWR development language
might have been considered as part of a reconciliation measure to achieve the
savings. S.Con.Res. 23, as reported by the Senate Budget Committee, stated:

The Senate Committee on Energy and Natural Resources shall report a
reconciliation bill not later than May 1, 2003, that consists of changesin laws
within its jurisdiction sufficient to decrease the total level of outlays by
$2,150,000,000 for the period of fiscal years 2004 through 2013.

To meet this directive, the committee would very likely have reported legislation to
open ANWR to development. On March 19, 2003, Senator Boxer offered S Amdi.
272 to delete this provision. Floor debate indicated that the Boxer amendment was
clearly seen asavote on developing ANWR. The amendment passed (yeas 52, nays
48; Roll Call #59.) The amended Senate version of the resolution was ultimately
accepted by both House and Senate. Asaresult, whilethe Committee on Energy and
Natural Resourcescould still report legislation to authorize opening the Refuge, such
legislation would not have been dligible for inclusion in a reconciliation bill.
Without the procedural protections associated with reconciliation, afilibuster could
have been used to prevent avote on an authorization bill 2 In the end, the conferees
on the budget resolution included no instructionsto the House Resources and Senate
Energy and Natural Resources Committees.

Comprehensive Energy Legislation. The House passed H.R. 6, a
comprehensive energy bill, on April 11, 2003. Division C, Title IV would have
opened the 1002 areato energy development. On April 10, the House had passed the
Wilson (NM) amendment to H.R. 6to limit certain features of development to atotal
of 2,000 acres (yeas 226, nays 202; Roll Call #134), without restricting the total
number of acres that could be leased. As in the 107" Congress, Representatives
Markey and Johnson (CT) offered an amendment to strike thetitle; thiswas defeated
(yeas 197, nays 228; Roll Call #135). H.R. 4514 wasidentical to the ANWR title of
the House version of H.R. 6 except in one provision on revenue disposition. (See
“Major Legidative Issues,” below.) In addition, one bill (H.R. 39) was introduced
to open the 1002 area to development, and two bills (H.R. 770 and S. 543) were
introduced to designate the 1002 area as wilderness.

Theinitial version of the Senate energy bill (S. 14) had no provision to open the
Refuge, and Chairman Domenici stated that he did not plan to include one. After
many weeks of debatein the Senate, as prospects of passage seemed to be dimming,
Senators agreed to drop the bill they had been debating and to go back to the hill
passed in the Democratic-controlled Senate of the 107" Congress. On July 31, 2003,
they substituted the language of that bill for that of the House-passed H.R. 6. There
was widespread agreement that the unusual procedure wasameansof getting thebill
to conference. Members, including Chairman Domenici, indicated at the time their
expectation that the bill that emerged from conference would likely be markedly

8 See CRS Report RS20368, Overview of the Congressional Budget Process, by Bill Heniff
Jr.
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different from the bill that had just been passed by the Senate. One of the key
differences between thetwo billswasthe presence of ANWR devel opment language
in the House version, and its absence in the Senate version. Conference Chairman
Domenici included the Housetitleon ANWR in hisworking draft, but in theend, the
conference committee deleted ANWR devel opment featuresin the conference report
(H.Rept. 108-375); the conference report was agreed to by the House on November
18, 2003 (yeas 246, nays 180; Roll Call #630); the Senate considered the measure,
but a cloture vote failed (57 yeas, 40 nays; Roll Call # 456) on November 21, 2003.

The Senatefocused in the second session on areduced energy hill (S. 2095) that
might then go to a second conference with the Housg; like its version of H.R. 6, this
new bill did not contain ANWR devel opment provisions. Inany event, no scenario
for energy legidation that was discussed publicly included provisions that would
have opened the Refugeto development. However, the President’ sproposed FY 2005
budget assumed |egislation would be passed that would open the Refuge and would
therefore produce revenues. This proposal would have assisted efforts to assume
ANWR revenues in a budget resolution, and therefore aided its inclusion in a
reconciliation package, aswas attempted inthefirst session. Thefeaturesof thebills
mentioned above and the issues that most commonly arose in legidative debate are
described below.

Legislative History of the Refuge, 2005-2006

Asexplained below, the ANWR debate took two basic legisative routesin the
109" Congress. (1) budget resolutions and reconciliation bills (S.Con.Res. 18,
H.Con.Res. 95, S. 1932, H.R. 4241, S.Con.Res. 83, and H.Con.Res. 376), which
cannot befilibustered; and (2) other bills(H.R. 6, an omnibusenergy bill; H.R. 2863,
Defense appropriations; and H.R. 5429, a hill in the second session to open the
Refuge to development), which are subject to filibusters. In none of these measures
did Congress reach agreement to allow development.

Budget Resolutions and Reconciliation Bills. Thebudget resolutionand
reconciliation were a focus of attention, particularly in the Senate.® (See also
“Omnibus Energy Legidlation,” below.) The FY 2006 Senate budget resolution
(S.Con.Res. 18) passed by the Senate Budget Committeeincluded instructionsto the
Senate Committee on Energy and Natural Resources to “report changes in laws
within its jurisdiction sufficient to reduce outlays by $33,000,000 in FY 2006, and
$2,658,000,000 for the period of fiscal years 2006 through 2010.” The resolution
assumed that the committeewould report | egisl ation to open ANWR to devel opment,
and that leasing would generate $2.5 billion in revenues for the federal government
over five years. Senator Cantwell offered a floor amendment (S.Amdt. 168) on
March 16, 2005, to remove these instructions. The amendment was defeated (yeas
49, nays 51, Roll Call #52). The FY 2006 House budget resolution (H.Con.Res. 95,

° For more on the budget process and budget enforcement, see CRS Report RS20368,
Overview of the Congressional Budget Processand CRS Report 98-815, Budget Resolution
Enforcement, by Bill Heniff Jr. For more on ANWR and reconciliation, see CRS Report
RS22304, ANWR and FY2006 Budget Reconciliation Legidation, by Bill Heniff Jr. and M.
Lynne Corn.
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H.Rept. 109-17), while instructing the House Resources Committee to provide
somewhat smaller reductionsin outlays, did not include specific assumptions about
ANWR revenues.

Intheend, the conference agreement (H.Con.Res. 95, H.Rept. 109-62) approved
by the House and Senate on April 28, 2005, contained reductionsin spending targets
of $2.4 hillion over FY 2006 to FY 2010 for the House Resources and Senate Energy
Committeesthat would bedifficult to achieveunlessANWR devel opment legislation
were passed. The inclusion of the Senate target particularly set the stage for
including ANWR development legislationin areconciliationbill, sincereconciliation
bills cannot be filibustered (i.e., they require only a simple mgjority, rather than 60
votes to stop afilibuster).

Under the Congressional Budget Act of 1974 (CBA, TitlesI-1X of P.L. 93-344,
as amended, 2 U.S.C. §8601-688), while the target reductions of the budget
resolutions are binding on the committees, the associated assumptionsare not. The
Senate Energy and Natural Resources Committee did choose to meet its target by
recommending ANWR legislation, and the Budget Committee incorporated the
recommendation as Title IV of S. 1932, the Deficit Reduction Act of 2005. There
was some question procedurally as to whether Senate rules would permit ANWR
legislation to be part of a reconciliation bill.*> The House Resources Committee
included ANWR development legislation, and other spending reductions and
offsetting collections, thereby more than meeting the Committee' s targets. These
measures were incorporated by the House Budget Committee into an omnibus
reconciliation bill (H.R. 4241). However, before the House bill came to the floor,
considerable opposition to the ANWR provision developed among a number of
Republicans, 24 of whom signed aletter to the Speaker opposing itsinclusion. The
provision was removed before floor consideration; S. 1932 (with the text of H.R.
4241 inserted in lieu — i.e., minus an ANWR provision) passed the House on
November 18, 2005 (yeas 217, nays 215; Roll Call #601). ANWR wasamajor issue
in conference. Inthe end, the conference report (H.Rept. 109-362) omitted ANWR
development provisions. ThePresident signed the measure on February 8, 2006 (P.L.
109-171).

The Senate passed the FY 2007 budget resolution (S.Con.Res. 83; yeas 51, nays
49, Roll Call #74; no written report) on March 16, 2006. Its sole reconciliation
instruction (8201) directed the Committee on Energy and Natural Resources to
reduce budget authority by an amount equal to predicted bonus bids, royalties, and
rental revenues from ANWR development. According to press reports, some
Senators hoped that if the final budget resolution had such instructions — on this
topic alone— there would be (1) aFY 2007 reconciliation bill on ANWR alone; and
(2) sufficient bipartisan support for this single-purpose reconciliation bill in the
Houseto counterbalance opposition of the 24 Republican Memberswho opposed its
inclusion in amuch larger FY 2006 reconciliation measure in the first session. The
FY 2007 budget resolution as passed by the House on May 18, 2006, did not include
any such instruction (H.Con.Res. 376, H.Rept. 109-402; yeas 218, nays 210, Rall

10 See CRS Report RL30862, The Budget Reconciliation Process: The Senate's'Byrd Rul€e,
by Robert Keith.
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Call #158). The Senate and House, however, did not compl ete action on the FY 2007
budget resolution, and therefore, neither chamber developed or considered any
subsequent reconciliation legiglation.

ANWR in the Defense Appropriations Bill. AsCongress moved toward
the December recess, and the chance of an agreement on reconciliation with an
ANWR provison seemed to fade, Senator Stevens (Chair of the Defense
Appropriations Subcommittee) added an ANWR development title to the “must-
pass’ FY 2006 Defense appropriations bill (H.R. 2863) during conference. Senators
opposing ANWR were forced to choose between filibuster of the popular measure
or acquiescing to opening the Refuge. Members began a filibuster, and a cloture
motion failed (yeas 56, nays 44, Roll Call #364). While the conference report was
approved, the relevant two Divisions (C and D) were removed through House and
Senate passageof S.Con.Res. 74, correcting theenrollment of thebill (P.L. 109-148).

Omnibus and Other Energy Legislation. The House Resources
Committee considered and marked up its portion of the omnibusenergy bill on April
13, 2005, before the bill was introduced. The provisions, including an ANWR
development title, were approved by the committee and incorporated into the House
version of H.R. 6 and introduced by Representative Barton (Chair of the Energy and
Commerce Committee) on April 18. During House consideration on April 20,
Representatives Markey and Johnson offered an amendment (H.Amdt. 73) to strike
the title; it was rejected (yeas 200, nays 231, Roll Call #122). The House passed
H.R. 6 on April 21 (yeas 249, nays 183, Roll Call #132). The Senate passed its
version of H.R. 6 on June 28, 2005 (yeas 85, nays 12, Roll Call #158). The Senate
bill contained no ANWR development provisions. The ANWR titlewas omitted in
the final measure (P.L. 109-58).

OnMay 25, 2006, the House passed H.R. 5429, to open ANWR to devel opment
(yeas 225, nays 201, Roll Call #209). In nearly all respects, the bill wassimilar to the
ANWRtitleinthe Houseversion of H.R. 6. (See“Magjor Legidativelssues,” below,
for details.) The bill was not taken up by the Senate.

Major Legislative Issues in the
107", 108", and 109" Congresses

Some of the issues that have been raised most frequently in the ANWR debate
aredescribed briefly below. Inaddition to theissue of whether development should
be permitted at all, key aspects of the debate include restrictions that might be
specified inlegidation, including the physical size, or footprint, of development; the
regulation of activities on Nativelands; the disposition of revenues; labor issues; ail
export restrictions, compliance with the National Environmental Policy Act; and
other matters. (References below to the “ Secretary” refer to the Secretary of the
Interior, unless stated otherwise.)

107" Congress. H.R. 4, as passed by the House, was the model for two
Senate amendments (S Amdt. 3132 and S Amdt. 3133), with some important
variations. With brief background information for each topic, H.R. 4 is analyzed



CRS-13

below, along with afew of the major features of the rejected Senate amendments to
S. 517 (wherethese differ significantly from H.R. 4), and the two wilderness bills."*

108™ Congress. Theanalysisbelow describe featuresof H.R. 6 as passed by
the House and H.R. 4514 (identical, except as noted in “Revenue Disposition,”
below). S. 2095 and the Senate version of H.R. 6 had no provision to develop the
1002 area, but any provisions corresponding to issues below are also described.

109" Congress. The analysis below describes H.R. 5429 as passed by the
House; the provisions of Division C of the conference report on H.R. 2863 (the
“Defense hill”), and 84001 of S. 1932, the Senate reconciliation bill (the “ Senate
bill”). Because of thelack of detail in 84001, many aspectsof ANWR leasingwould
have been | eft to administrative decisions, with levelsof public participationin some
instances curtailed along with judicial review, as noted below.

Environmental Direction. Should Congress open the Refuge to energy
leasing, it could choose to leave environmental matters to administrative agencies
under existing laws. Alternatively, Congress could impose a higher standard of
environmental protection becausethe areaisin anationa wildlife refuge or because
of the fragility of the arctic environment, or it could legislate a lower standard to
facilitate development. The degree of discretion given to the administering agency
could also affect the stringency of environmental protection. For example, Congress
couldinclude provisionsrequiring use of “the best availabletechnology” or “the best
commercially available technology” or similar general standards; alternatively, it
could limit judicial review of environmental standards. Another issue would bethe
use of gravel and water resources essential for oil exploration and development.
Congress could a'so leave environmental protection largely up to the administering
agency — to be accomplished through regulations, or through lease stipul ations. The
former require public notice and comment, while the latter do not involve public
participation, and may provide fewer public enforcement options. Other legidlative
issuesinclude limitations on miles of roadsor other surface occupancy; the adequacy
of existing pollution standards; prevention and treatment of spills; the adequacy of
current environmental requirements; and aircraft overflights, among other things.

107" Congress. H.R. 4 (86507(a)) required the Secretary to administer a
leasing program so asto “result in no significant adverse effect on fish and wildlife,
their habitat, subsistence resources, and the environment, ... including ... requiring
the application of the best commercialy available technology....” H.R. 4
(86503(a)(2)) would have also required that this program be done “in amanner that
ensures the receipt of fair market value by the public for the mineral resourcesto be
leased.” It is unclear how the two goals of environmental protection and of fair
market value related to each other (e.g., if environmental restrictions might make
some fields uneconomic). H.R. 4 (86506(a)(3) and (5)) would have required lessees
to be responsible and liable for reclamation of lands within the Coastal Plain to
support pre-leasing uses or to a higher use approved by the Secretary. There were
requirementsfor mitigation, development of regulationsby DOI, and other measures

1 For more background on each topic, see CRS Report RL31278, Arctic National Wildlife
Refuge: Background and Issues, coordinated by M. Lynne Corn.
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to protect the environment. Theseincluded prohibitions on public accessto service
roadsand other transportation restrictions. Other provisionscould also have affected
environmental protection. H.R. 770 and S. 411 would have designated the area as
wilderness, as discussed below.

108™ Congress. The House bill did not name a lead agency, but since
830403(a) stated that the program would be administered under the Mineral Leasing
Act, BLM seemed likely to lead. The House bill (830407(a)) required the Secretary
to administer the leasing program so asto “result in no significant adverse effect on
fish and wildlife, their habitat, and the environment, [and to require] the application
of thebest commercially availabletechnology....” TheHousebill (§830403(a)(2)) aso
required that this program be done “in a manner that ensures the receipt of fair
market value by the public for the mineral resourcesto beleased.” It isunclear how
the two goals of environmental protection and of fair market value were to relate to
each other (e.g., if environmental restrictions might make some fields uneconomic).
As in the 107" Congress, the House bill (§830406(a)(3) and (5)) was identical to
§86506(a)(3) and (5) in the 107" Congress. H.R. 770 and S. 543 would have
designated the area as wilderness, as discussed below.

109™ Congress. H.R. 5429 named BLM as the lead agency. Section 7(a)
required the Secretary to administer the leasing program so as to “result in no
significant adverse effect on fish and wildlife, their habitat, and the environment,
[and to require] the application of the best commercially available technology....”
Section 3(a)(2) would also have required that this program be done*in amanner that
ensures the receipt of fair market value by the public for the mineral resourcesto be
leased.” Itisunclear how thetwo goals of environmental protection and fair market
valuewould haverelated to each other (e.g., if environmental restrictionswould have
made some fields uneconomic). Subsections 6(a)(3) and (5) required lessees to be
responsible and liable for reclamation of lands within the Coastal Plain (unless the
Secretary approved other arrangements), and required that the lands support pre-
leasing uses or ahigher use approved by the Secretary. There were requirementsfor
mitigation, development of regulations, and other measures to protect the
environment. Theseincluded prohibitionson public accessto serviceroadsand other
transportation restrictions. Other provisionsmight also have affected environmental
protection. (See“Judicial Review,” below.) The Defensebill (87) wassimilar tothe
House bill. The Senate hill (84001(b)(1)(B)) directed the Secretary to establish and
implement an “environmentally sound” leasing system, but did not provide further
direction.

The Size of Footprints — Federal Lands. Newer technologies permit
greater consolidation of leasing operations, which tends to reduce the size and the
environmental impacts of development. One aspect of the debate in Congress has
focused onthe size of footprintsin the devel opment and production phases of energy
leasing. The term footprint does not have a universally accepted definition, and
therefore the types of structures falling under a “footprint restriction” are arguable
(e.g., the inclusion of exploratory structures, roads, gravel mines, port facilities,
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etc.)™ Inaddition, itisunclear whether exploratory structuresor structureson Native
lands would be included under any provision limiting footprints.** The new map
accompanying S. 1932 in the 109" Congress included the Native lands in its
definition of the Coastal Plain leasing area, but how the federal leasing program
would have applied to those lands was not clear. (See“New Maps,” below.)

Development advocates have emphasized the total acreage of surface
disturbance, whileopponents have emphasi zed the dispersal of not only thestructures
themselves but also their impacts over much of the 1.5 million acres of the 1002 area.
One single consolidated facility of 2,000 acres (3.1 sguare miles, a limit currently
supported by some devel opment advocates) woul d not permit full devel opment of the
1002 area. Instead, full development of the 1002 area would require that facilities,
evenif limited to 2,000 acresin total surface area, be widely dispersed. Dispersal is
necessary dueto the limits of lateral (or extended reach) drilling: the current North
Slope record for thistechnology is4 miles. If that record were matched on all sides
of asingle pad, at most about 4% of the Coastal Plain could be devel oped from that
pad. If the current world record (7 miles) were matched, about 11% of the 1002 area
could be accessed from a single compact 2,000-acre facility. In addition, drilling
opponents argue that energy facilities have impacts on recreation, subsistence,
vegetation, and wildlife well beyond areas actually covered by development.

107" Congress. H.R. 4(86507(d)(9)) provided for consolidation of leasing
operations; among other things, consolidation would tend to reduce environmental
impacts of development. H.R. 4 (86507(a)(3)) would have gone further to require,
“consistent with the provisions of section 6503” (which included ensuring receipt of
fair market value), that the Secretary administer the leasing program to “ensure that
the maximum amount of surface acreage covered by production and support
facilities, including airstrips and any areas covered by gravel berms or piersfor the
support of pipelines, does not exceed 2,000 acres on the Coastal Plain.” A floor
amendment to H.R. 4 with this acreage restriction was passed on August 1, 2001
(yeas 228, nays 201; Roll Call #316). The terms used were not defined in the hill
(nor discussed in the committee report), and therefore the full set of structures that
might have fallen under the restriction was arguable (e.g., whether roads, gravel
mines, and structureson Nativelandswould beincluded under thisprovision). Floor
debate focused on the extent to which thefacilities covered in the amendment would
be widely distributed around the Refuge. The acreage limitation appeared not to
apply to Native lands.

108" Congress. The House bill (§30407(d)(9)) provided for consolidation
of leasing operations in language identical to that in the 107" Congress. A floor
amendment by Representative Wilson (NM) to the Housebill with anidentical 2000-
acrelimit was passed on April 10, 2003 (yeas 226, nays 202; Roll Call #134). Floor
debate focused on the extent to which the facilities would be widely distributed

12 See CRS Report RL32108, North Sope Infrastructure and the ANWR Debate, by M.
Lynne Corn.

3 For adiscussion of an acreage limit, see CRS Report RS22143, Oil and Gas Leasing in
the Arctic National Wildlife Refuge (ANWR): The 2,000-AcreLimit, by PamelaBal dwin and
M. Lynne Corn.
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around the Refuge. In addition, Native lands might not have been limited by this
provision. (See“Native Lands,” below.)

109" Congress. H.R. 5429 (87(d)(9)) provided for consolidation of leasing
operationsto reduce environmental impactsof devel opment. Section 8§7(a)(3) would
have further required, “ consistent with the provisions of section 3” (which included
ensuring receipt of fair market value for mineral resources), that the Secretary
administer the leasing program to “ensure that the maximum amount of surface
acreage covered by production and support facilities, including airstripsand any areas
covered by gravel berms or piersfor the support of pipelines, does not exceed 2,000
acresontheCoastal Plain.” Thetermsused were not defined in the bill and therefore
the range of structures which would have been covered by therestriction isarguable
(e.g., whether roads, gravel mines, causeways, and water treatment plants would be
included under this provision). In addition, the wording may not have applied to
structures built during the exploratory phase. An essentially identical provisionwas
in S. 1932 (84001(f)) and H.R. 2863 (87(a)(3)). H.R. 2863 also caled for facility
consolidation (87(d)(4)) and for the Secretary to devel op aconsolidation plan (§87(f)).

Native Lands. Generaly, the Alaska Natives (Inuit) along the North Slope
have supported ANWR devel opment, whilethe Nativesof interior Alaska(Gwich'in)
have opposed it, though neither group is unanimous. ANCSA resolved aboriginal
clams against the United States by (among other things) creating Village
Corporations that could select surface lands, and Regional Corporations that could
select surfaceand subsurfacerightsaswell. Kaktovik Inupiat Village (KIC) selected
surface lands (originally approximately three townships) on the coastal plain of
ANWR but these KIC lands were administratively excluded from being considered
aswithin the administratively defined “ 1002 Coastal Plain.” A fourth township was
added by ANCILA, and is within the defined Coastal Plain. The four townships,
totaling approximately 92,000 acres, are al within the Refuge and subject to its
regulations. The Arctic Slope Regional Corporation (ASRC) obtained subsurface
rights beneath the KIC lands pursuant to a 1983 land exchange agreement. In
addition, there are currently thousands of acres of conveyed or claimed individual
Native allotmentsin the 1002 area of the Refuge that are not expressly subject to its
regulations. Were oil and gas development authorized for the federal lands in the
Refuge, development would then be allowed or become feasible on the nearly
100,000 acres of Native lands, possibly free of any acreage limitation applying to
development on the federal lands, depending on how legidation is framed. The
extent to which the Native lands could be regulated to protect the environment is
uncertain, given the status of alotments and some of the language in the 1983
agreement with ASRC.** (See “New Maps,” below.)

107" Congress. H.R.4would have repealed the ANILCA prohibition on oil
and gas development. If oil and gas development were authorized for the federal
lands in the Refuge, it appears that development could occur on the more than
100,000 acres of Native lands, arguably free of any acreage limitation applying to

% For more information, see CRS Report RL31115, Legal Issues Related to Proposed
Drillingfor Oil and Gasinthe Arctic National Wildlife Refuge (ANWR), by PamelaBaldwin
(hereafter cited as CRS Report RL31115).
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development on the federal lands. The extent to which the Native lands could be
regulated to protect the environment is uncertain, given the status of alotments and
some of thelanguagein the 1983 agreement with ASRC.* After the cloture vote on
S.Amdt. 3132 on April 18, 2002, Senator Stevens publicly stated hisintent to offer
an amendment to open Nativelandsinthispart of the Refugeto energy devel opment,
but he did not do so.

108" Congress. The House bill would have repealed the ANILCA
prohibition on oil and gas development. (See preceding paragraph.)

109™ Congress. See“New Maps,” below.

New Maps. BoththeHouseand Senate have created new mapsof the* Coastal
Plain” that would bethe subject of leasing.’® The Coastal Plain wasdefinedin §1002
of ANILCA asthe area indicated on an August 1980 map. The 1980 map is now
missing. An administrative articulation of the boundary was authorized by §103(b)
of ANILCA and has the force of law. Since the 1980 map is missing, evaluating
whether the administrative description properly excluded the Native Lands is
impossible, and, asnoted, thefourth Native Township (sel ected | ater) isnot excluded
from the Coastal Plain by that description. The legal description required under
ANILCA was completed in 1983 (48 Fed, Reg.16838, Apr. 19, 1983; 50 C.F.R. Part
37, App. 1), but questions al so surround this description.*” The description excluded
three Native townships from the articulated Coastal Plain. Some bills in various
Congresses al so have excluded these same Native lands by referring to the 1980 map
and the administrative description.

109" Congress.®® S. 1932 (84001(a)) provided anew map, dated September
2005, to accompany its submission to the Budget Committeefor reconciliation. This
map included all Nativelandsin the“ Coastal Plain.”*® However, thebill text did not
refer to the Native lands, and the extent of federal control of Native lands that was
intended or accomplished by the map change is not clear. For example, the bill
directed a 50/50 revenue split between the State of Alaska and the federal
government, thereby possibly giving rise to Native claims for compensation for
revenues from their lands. If this revenue provision was not intended to apply to
Native lands, it was not clear whether other provisions also might not apply. Also,
some of the terms in the 1983 Agreement with ASRC call for an express
congressional override to negate some of its terms, and the text of the bill did not
discussthe Native lands or the Agreement. The Defense bill also used a USGS map
dated September 2005 (82(4)); it isnot clear whether the map isthe same asthe one
referred to in the Senate bill.

> For additional legal analysis, see CRS Report RL31115.

16 See CRS Report RS22326, Legisative Maps of ANWR, by M. Lynne Corn and Pamela
Baldwin.

1 See CRS Report RL31115.
18 The issue of new maps was first raised in legislation in the 109" Congress.

¥ SeeFigure 1in CRS Report RS22326, Legislative Mapsof ANWR, by M. Lynne Corn and
Pamela Baldwin.
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H.R. 5429 did not refer to a map, but instead defined the Coastal Plain as the
area described in 50 C.F.R. Part 37, App. | (the administrative articulation of the
Coastal Plain). As discussed, this regulation currently excludes three Native
townships, but leaves the fourth within the Coastal Plain, and arguably the leasing
provisions would have applied to it. The House bill raised the possibility that the
defined Coastal Plain could be expanded or reduced at some |ater time through rule-
making procedures.

Revenue Disposition. Another issue is whether Congress may validly
provide for a disposition of revenues according to a formula other than the
(essentially) 90% state - 10% federal split specified inthe Alaska Statehood Act. A
court in Alaska v. United Sates (35 Fed. Cl. 685, 701 (1996)) indicated that the
language in the Statehood Act meansthat Alaskaisto be treated like other statesfor
federal leasing conducted under the Mineral Leasing Act (MLA), which contains
(basically) a90% -10% split. Arguably, Congresscan establishadifferent, non-MLA
leasing regimen with a different ratio — for example, the separate leasing
arrangements that govern the National Petroleum Reserve-Alaska, where the
revenue-sharing formulais50/50 — but thisissuewas not beforethe court and hence
remains an open issue.’

In the past, a number of ANWR bills have specified the disposition of the
federal portion of the revenues. Among the spending purposes have been federal
land acquisition, energy research, and federal assistance to local governments in
Alaska to mitigate the impact of energy development. Amounts would have been
either permanently or annually appropriated. Inthelatter case, there would be little
practical distinction between annually appropriating fundsbased on ANWR revenues
and annually appropriating fundsfrom the General Treasury. If thereisno particular
purpose specified for leasing revenues, the resulting revenues would be deposited in
the Treasury where they would be available for any general government use.

107" Congress. Several sectionsof H.R. 4related to revenues. Section 6512
would have provided that 50% of adjusted revenues be paid to Alaska. Then 50%
of revenues from bonus payments were to go into a Renewable Energy Technology
Investment Fund; and 50% from rents and royalties were to go into a Royalties
Conservation Fund. It isnot clear whether the basis for the shared revenues was to
be gross or net receipts. More fundamentally, under 86503(a), the Secretary was to
establish and implement aleasing program under the Mineral Leasing Act, yet 86512
directed arevenue sharing program different from that in the MLA. Establishing a
leasing program under the MLA, yet providing for a different revenue disposition
could haveraised additional questionsof legal validity. If thealternative disposition
were struck down and the revenue provisions were determined to be severable, it is
possible that Alaska could have received 90% of the revenues from ANWR.

108™ Congress. Several sections of the House bill related to revenues,
Section 30409 would have provided that 50% of adjusted revenuesbe paidto Alaska,
and the balance deposited in the U.S. Treasury as miscellaneous recei pts, except for
the portion allocated to a fund to assist Alaska communities in addressing local

2 For additional information on this issue, see CRS Report RL31115.
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impacts of energy development under 830412. The assistance fund was not to
exceed $11 million in an unspent balance, with $5 million available for annual
appropriation. Section 30403(a) was identical to 86503(a) (establishing a leasing
program under the MLA) inthe 107" Congress. In addition, in the House version of
H.R. 6, 830409(c) would have allowed certain revenues from bids for leasing to be
appropriated for energy assistance for low-income households. This provision was
lacking in H.R. 4514 — the only difference between the two bills.

109" Congress. Under §3(a) of H.R. 5429, the Secretary wasto establish and
implement aleasing program for ANWR in accordance with the hill, and §9 stated
that “ notwithstanding any other provision of law,” revenues were to be shared 50/50
between the federal government and Alaska (with some specia provisions on the
federal share). It can be argued that theleasing programis not “ under the MLA” and
hence the different revenue-sharing provisions were not contrary to the Alaska
Statehood Act. However, if a court struck down the revenue-sharing provision, it
would then have to determine if that provision was severable — whether Congress
would have enacted the rest of the statute without the flawed provision. H.R. 5429
did not have a “severability” provision that stated the intent of Congress in this
regard. If acourt both struck down the revenue-sharing provision and found it to be
severable, then Alaska could receive 90% of ANWR revenues.

Similarly, S. 1932 aso did not state that |easing would be under the MLA, and
aso set out many requirements that differed from those of the MLA.
“Notwithstanding any other provision of law,” it too directed that receipts from
leasing and operations* authorized under thissection” bedivided equally betweenthe
state of Alaska and the federal government. Because of the change in the Senate
definition of Coastal Plain and the accompanying map, the bill might haveincluded
revenuesfrom Nativelandsin the 50/50 split. TheDefensebill (DivisionD, 81) also
provided for a50/50 split, and contained variousprovisionsfor distribution of certain
percentages of the federal share to various purposes, including hurricane relief. In
addition, 814 of Division C of the Defensebill contained aseverability provision that
provided explicitly that if any portion of either Division C or D were held to be
unconstitutional, the remainder of the two divisions would not be affected. It isnot
clear to what provisionsthe severability language might have applied. Asdiscussed,
someissues regarding the revenue split might remain, but those i ssues might rest on
contractual interpretations, rather than constitutional concerns. However, if the 50/50
revenue split were struck down, Alaska could receive 90% of the ANWR revenues
and, if so, fewer federal fundswould be available for programs premised on the 50%
federal share.

Natural Gas Pipeline. Significant quantities of natural gas are known to
exist in the devel oped oil fields on the North Slope, but cannot be sold el sewherefor
lack of transportation. If anatural gas pipeline were constructed from these fields,
any natural gasin ANWR might become economic aswell. A decision to construct
a pipeline to transport natural gas from Alaskato North American markets entails
risk aswell as adecision on the route.

107™ Congress. The Senate version of H.R. 4 attempted to address the
pipelineby providing federal guaranteesfor loansto construct anatural gastransport
system. Guarantees were not to exceed 80% of aloan; and the total loan principal
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to which guarantees apply was not to exceed $10 billion. The Senate bill also
provided for atax credit for the production of AlaskaNorth Slopegasthat effectively
established a price floor of $3.25 per thousand cubic feet. Both the House and the
Senate versions addressed the route issue by prohibiting the licensing of aroute that
enters Canada north of 68° latitude. Canadian energy industry interests objected to
the prohibition of the northern route through Canada (a southern route would bypass
gas reserves in far northwest Canada), and they said that the tax credit would have
given Alaskan gas producers a price advantage over Canadian producers.

108™ Congress. TheSenate srevised bill, S. 2095, provided aloan guarantee
not to exceed 80% of the total capital cost of the project, nor to exceed $18 billion
(indexed for inflation), and had a tax credit mechanism that effectively would
guarantee a minimum price for natural gas transported through the pipeline. The
House' sH.R. 6 would have provided no means of reducing risk nor other economic
incentive to build. Regarding the route, the House bill, both Senate bills, and the
conference on H.R. 6 report prohibited the licensing of a route that enters Canada
north of 68° |atitude. Canadian energy interests opposed a production tax credit for
Alaskan gas producers, which would tend to give a price advantage over Canadian
producers. They also objected to the prohibition of anorthern route through Canada
because a southern route would bypass gasreservesin far northwest Canada. In fact,
Canadian interests are moving to build a pipeline from that area.®

109™ Congress. Becauseof actionsin the 108" Congress, thisissue was not
raised in the 109" Congress.

Project Labor Agreements (PLAsS). A recurring issue in federal and
federally funded projectsiswhether project ownersor contractorsshould berequired,
by agreement, to use union workers. PLAS are agreements between a project owner
or main contractor and the union(s) representing craft workersthat establish theterms
and conditions of work that will apply for the particular project. The agreement may
also specify a source (such as a union hiring hall) to supply the craft workers.
Typically, the agreement isbinding on all contractors and subcontractorsworking on
the project, and specifieswage rates and benefits, discusses proceduresfor resolving
labor and jurisdictional disputes, and includes a no-strike clause. Proponents of
PLAS, including construction and other unions, argue that PLAS ensure areliable,
efficient labor source, help keep costs down, and ensure access for union members
to federa and federally funded projects. Opponents, including nonunion firms and
their supporters, believe that PLAs inflate costs, reduce competition, and unfairly
restrict accessto those projects. Thereislittleindependent information to weigh the
validity of the conflicting assertions.

107" Congress. H.R. 4 (86506) directed the Secretary to require lessees“to
negotiate to obtain a project labor agreement.” The Secretary was to do so
“recognizing the Government’ s proprietary interest in labor stability and the ability
of construction labor and management to meet the particular needs and conditions
of projectsto be developed ....” In 8714 of the Senate-passed version of H.R. 4, the

1 See CRS Report RL 33716, Alaska Natural Gas Pipelines: Interaction of the Natural Gas
and Seel Markets, by Stephen Cooney and Robert Pirog.
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Senate“urges’ the sponsorsof any pipeline project to carry natural gas southto U.S.
or Canadian markets from North Slope development (on or off the Refuge) “to
negotiate a project labor agreement to expedite construction of the pipeline.”

108™ Congress. TheHouse's H.R. 6 contained the same requirement for a
PLA. The gas pipeline provisions in the House and Senate bills both urged the
sponsors of the pipeline project “to negotiate a project labor agreement to expedite
construction of the pipeline.”

109" Congress. H.R. 5429 (86(b)) directed the Secretary to require lessees
in the 1002 area to “negotiate to obtain a project labor agreement” — “recognizing
the Government’ sproprietary interest inlabor stability and the ability of construction
labor and management to meet the particular needs and conditions of projectsto be
developed....” H.R. 2863 (86(b)) contained similar provisions, but S. 1932 had no
similar provision.

Oil Export Restrictions. Export of North Slope oil in general, and any
ANWR ail in particular, has been an issue, beginning at least with the authorization
of the TransAlaskaPipeline (TAPS) in 1973, and continuing into the current ANWR
debate. Much of the TAPS route is on federal lands and the MLA prohibits export
of oil transported through pipelines granted rights-of-way over federal lands (16
U.S.C. §185(u)). The Trans-Alaska Pipeline Authorization Act (P.L. 93-153, 43
U.S.C. 81651 et seq.), specified that oil shipped through it could be exported only
under restrictive conditions. Subsequent legislation strengthened the export
restrictions further.?? Qil began to be shipped through the pipeline in increasing
amounts as North Slope oilfield development grew in the 1970s and 1980s. With
exports effectively banned, most of the North Slope oil went to West Coast
destinations; the rest was shipped to the Gulf Coast viathe PanamaCanal or overland
acrosstheisthmus. Inthe early and mid-1990s, the combination of California, North
Slope, and federal offshore production, plus imports, produced large crude oil
supplies relative to demand. California prices fell, causing complaints from
Californiaand North Slope producers.

By 1995, several years of low world oil pricesand relative calm in the Mideast
had reduced concern about petroleum supplies. Market forces eventually created
pressure to change the law. 1n 1995, P.L. 104-58 (30 U.S.C. §185(s)) was enacted,
Title 1l of which amended the MLA to provide that oil transported through TAPS
maly be exported unlessthe President finds, after considering stated criteria, that itis
not in the national interest. North Slope exportsroseto apeak of 74,000 barrels/day
in 1999, representing 7% of North Slope production. North Slope oil exports ceased
voluntarily in May 2000 and have since been minimal, as Alaska producers found
adequate U.S. markets at world prices.

If Congresswished tolimit export of any oil from the 1002 area, by applying the
restriction to oil transported through TAPS, the restriction might not be effective:

22 The Energy Policy and Conservation Act of 1975 (P.L. 94-163), the 1977 amendmentsto
the Export Administration Act (P.L. 95-52 and P.L. 95-223), and the Export Administration
Act of 1979 (P.L. 96-72), which replaced the Export Administration Act of 1969.
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oil shipment via tanker could become practical if current warming trends in the
Arctic continueand if crude il prices provide sufficient incentive. Recent proposed
bans on export of ANWR oil have not been tied to shipment through TAPS.

107" Congress. H.R. 4 (86506 (a)(8)) would have required the Secretary to
prohibit export of oil produced under alease in the 1002 area as a condition of a
lease.

108™ Congress. The House bill (§30406(a)(8)) would have required the
prohibition on the export of oil produced in the 1002 area as a condition of alease.

109" Congress. H.R. 5429 (86(a)(8)) would have prohibited the export of
oil produced inthe 1002 areaasacondition of alease. S. 1932 (84001(g)) contained
asimilar provision, as did H.R. 2863 (812). However, inasmuch as other North
Slope ail is alowed to be exported, it would appear that prohibiting the export of
ANWR oil could be moot: producers aiming to tap the export market would
substitute other North Slope oil to meet the demand.

NEPA Compliance. TheNationa Environmental Policy Act of 1969 (NEPA,
P.L. 91-190; 42 U.S.C. 84321) requires the preparation of an environmental impact
statement (EIS) to examine the effects of mgjor federal actions with significant
effects on the environment, and to provide public involvement in agency decisions.
The last full EIS examining the effects of energy development in ANWR was the
Final Legislative Environmental Impact Statement (FLEIS) completed in 1987, and
some observers assert that anew EISisneeded to support development now. NEPA
requires an EIS to analyze an array of aternatives, including a “no action”
aternative. Some development supporters would like to see the process truncated,
in light of past analyses and to hasten production. Development opponents, and
NEPA supporters, argue that the 19-year gap and changed circumstances since the
last analysis necessitates a thorough update, and stress the flaws they found in the
1987 FLEIS.

107" Congress. Both bills addressed the issue. H.R. 4 (86503(c)) deemed
the 1987 FLEIS adequate with respect to actions by the Secretary to develop leasing
regul ations, yet required the Secretary to prepare an EISwith respect to other actions,
some of which might require only a (usually shorter) “environmental assessment.”
Consideration of alternativeswasto belimited to two choices: apreferred optionand
a“single leasing aternative.” (Generaly, an EIS analyzes arange of alternatives,
including a“no action” alternative.)

108™ Congress. Section 30403(c) of the House bill had the same provisions
on NEPA compliance.

109™ Congress. Section 3(c) of the H.R. 5429 deemed the 1987 FLEIS to
satisfy NEPA requirements with respect to prelease activities and the development
and promul gation of leasing regulations, and required the Secretary to preparean EIS
of al other actions authorized by the subtitle before the first lease sde.
Consideration of aternatives was to be limited to two choices, a preferred leasing
action and a “single leasing alternative.” Compliance with the subsection was
deemed to satisfy all requirementsto analyze the environmental effects of proposed
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leasing. H.R. 2863 (Division C, 83(c)) wasessentially identical. S. 1932 (84001(c))
had similar provisions, but did not expressly require an EIS for leasing.

Compatibility with Refuge Purposes. Under current law for the
management of national wildlife refuges (16 U.S.C.8668dd), and under 43 C.F.R.
83101.5-3 for Alaskan refuges specifically, an activity may be alowed in arefuge
only if it is compatible with the purposes of the particular Refuge and with those of
the Refuge System as awhole.

107" Congress. H.R. 4(86503(c)) stated that the oil and gas|easing program
and activitiesin the Coastal Plain were deemed to be compatible with the purposes
for which ANWR was established and that no further findings or decisions were
required toimplement thisdetermination. Thislanguage appeared intended to answer
the compatibility question and to eliminate the usual compatibility determination
processes. The general statement that leasing “activities’ are compatible arguably
encompassed necessary support activities such as construction and operation of port
facilities, staging areas, personnel centers, etc.

108™ Congress. Section 30403(c) of the House bill had the same provisions
asin the 107" Congress.

109™ Congress. Section 3(c) of the H.R. 5429, §3(c) of H.R. 2863, and
84001(c) of S. 1932 stated that the energy leasing program and activities in the
coastal plain were deemed to be compatiblewith the purposesfor which ANWR was
established and that no further findings or decisionswere required to implement this
determination. This language appeared to eliminate the usua compatibility
determination processes. The extent of leasing “activities” that might have been
included ascompatibl eisdebatabl e and arguably might encompass necessary support
activities, such as construction and operation of port facilities, staging areas, and
personnel centers.

Judicial Review. Leasing proponentsurgethat any ANWR leasing program
be put in place promptly and argue that expediting, curtailing, or prohibiting judicial
review is desirable to achieve that goal. Judicial review can be expedited through
procedural changes, such asreducing thetimelimitswithinwhich suitsmust befiled,
avoiding some level of review, curtailing the scope of the review, or increasing the
burden imposed on challengers. In the past, bills before Congress have combined
various el ements.

107™ Congress. H.R. 4 contemplated prompt action to put aleasing program
in place and had sections on expedited judicial review. H.R. 4 would have required
that complaints be filed within 90 days. H.R. 4 (886508(a)(1) and (2)) appeared to
contradict each other as to where suits were to be filed and it is possible part of a
sentence was omitted. H.R. 4 (86508(a)(3)) would also have limited the scope of
review by stating that review of a Secretarial decision, including environmental
analyses, was to be limited to whether the Secretary complied with the terms of
Division F of H.R. 4, be based on the administrative record, and that the Secretary’s
analysis of environmental effects was “presumed to be correct unless shown
otherwise by clear and convincing evidence to the contrary.” This standard in this
context arguably would make overturning a decision more difficult.



CRS-24

108" Congress. The House bill (§30408) had the same provisions asin the
107" Congress.

109" Congress. H.R.5429(88) required that any complaintsseekingjudicial
review be filed within 90 days. Section 8(a)(2) provided that suits were to be filed
in the Court of Appeals in Washington, DC, as did H.R. 2863 (88(a)). H.R. 5429
(88(a)(3)) would also have limited the scope of review by stating that review of a
secretarial decision, including environmental analyses, would be limited to whether
the Secretary complied with the terms of the ANWR subtitle, that it would be based
on the administrative record, and that the Secretary’s analysis of environmental
effectsis “presumed to be correct unless shown otherwise by clear and convincing
evidence to the contrary.” This standard is unclear, but in this context arguably
would make overturning adecision moredifficult. S. 1932 and H.R. 2863 (84001(c)
and 88(a), respectively) were similar. S. 1932 omitted the presumption concerning
the Secretary’ s analysis of environmental effects.

Special Areas. Some have supported setting aside certain areasin the coastal
plain for protection of their ecological or cultural values. This could be done by
designating the areas specifically inlegidation, or by authorizing the Secretary to set
aside areas to be selected after enactment. The FLEIS identified four specia areas
that together total morethan 52,000 acres. The Secretary could berequiredtorestrict
or prevent development in these areas or any others that may seem significant, or to
select among areas if an acreage limitation on such set-asides isimposed.

107" Congress. H.R. 4 (86503(e)) allowed the Secretary to set aside up to
45,000 acres of specia areas, and named one specific area in which leases, if
permitted, would forbid surface occupancy. As mentioned above, the FLEIS
identified four special areas which together total more than 52,000 acres, so the
Secretary would have been required to select among these areas or any others that
may seem significant. H.R. 770 and S. 411 would have designated the entire 1002
area as wilderness.

108™ Congress. The House bill (§30403(e)) had the same provisions asin
the 107" Congress. Section 30403(f) also stated that the closure authority in the
ANWR title was to be the Secretary’s sole authority, which might limit possible
secretarial actions under the Endangered Species Act (P.L.93-205; 16 U.S.C.
§1531ff). H.R. 770 and S. 543 would have designated the entire 1002 area as
wilderness.

109" Congress. H.R. 5429 (83(e)) alowed the Secretary to set aside up to
45,000 acres (and names one specific special area) in which leases, if permitted,
would forbid surface occupancy. Because the four special areas arelarger than this
total, the Secretary would be required to select among these areas or any others that
may seem significant. Section 3(f) also stated that the closure authority in the
ANWR title was to be the Secretary’s sole authority, which might limit possible
secretarial actions under the Endangered Species Act. H.R. 2863 (83(e)) was
essentialy identical. S. 2863 had no provision for special areas.

Non-Development Options. Several options have been available to
Congress to either postpone or forbid development, unless Congress were later to
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changethelaw. These options are allowing exploration only, designating the 1002
area as wilderness, and taking no action. The legislative history of these optionsis
described below.

Exploration Only. Some have argued that the 1002 area should be opened
to exploration first, before a decision is made on whether to proceed to leasing.
Those with this view hold that with greater certainty about the presence or absence
of energy resources, a better decision could be made about whether to open the
coastal plainfor full leasing. Thisideahashad relatively little support over theyears.
For those opposed to energy development, the reasons arefairly clear: if exploration
results in no or insufficient economic discoveries, any damage from exploration
would remain. If there were economic discoveries, support for further devel opment
might be unstoppable. Those who support development see unacceptable risks in
such a proposal. First, who would be charged with carrying out exploration, who
would pay for it, and to whom would the results be available? Second, if no
economic discoveries were made, would that be because the “best” places (in the
eyes of whatever observer) were not examined? Third, might any small discoveries
become economic in thefuture? Fourth, if discoveriesdid occur, could industry till
beforeclosed from devel opment, or might sparse but promising data el evate bidding
to unreasonable levels? Fifth, if exploration is authorized, what provisions, if any,
should pertainto Nativelands? In short, variousadvocates seeinsufficient gain from
such a proposal, and it has not been introduced in recent years.

Wilderness Designation. Energy development is not permitted in
wilderness areas, unless there are valid pre-existing rights or unless Congress
specifically alowsit or later reverses the designation. Development of the surface
and subsurface hol dingsof Native corporationswoul d be precluded insidewilderness
boundaries (though compensation might be owed). It would also preserve existing
recreational opportunities and jobs, as well as the existing level of protection of
subsi stence resources, including the Porcupine Caribou Herd.

107" Congress. H.R. 770and S. 411 would have designated the 1002 areaas
wilderness.

108™ Congress. H.R. 770 and S. 543 would have designated the 1002 areaas
wilderness.

109" Congress. H.R. 567 and S. 261 would have designated the 1002 areaas
part of the National Wilderness System.

Presidential Certification. Under the two Senate amendmentsto S. 517 in
the 107" Congress (which were ultimately rejected by the Senate), the leasing
provisions would have taken effect upon a determination and certification by the
President that development of the Coastal Plain is in the national economic and
security interests of the United States. This determination and certification wereto
be in the sole discretion of the President and would not be reviewable. Thisoption
has not been raised in other bills.

No Action. Because current law prohibits devel opment unless Congress acts,
this option also prevents energy development on both federal and Native lands.
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Those supporting delay often argue that not enough is known about either the
probability of discoveries or about the environmental impact if development is
permitted. Others argue that oil deposits should be saved for an unspecified “right
time.”

Selected Legislation in the 107" Congress

H.R. 4 (Tauzin)

Division F, Title V, contained the provisions of H.R. 2436, with the inclusion
of anew provision for a50/50 federal/state revenue split. Introduced July 27, 2001,
referred to Committees on Energy and Commerce, Science, Ways and Means,
Resources, Education and the Workforce, Transportation and Infrastructure, the
Budget, and Financial Services. August 1, 2001, House passed Sununu amendment
to limit specified surface development to 2,000 acres (yeas 228, nays 201; Roll Call
#316) and defeated M arkey-Johnson (CT) amendment to strike TitleV defeated (yeas
206, nays 223; Roll Call #317). Passed House August 2, 2001 (yeas 240, nays 189;
Roll Call #320). House conferees appointed June 12, 2002. Senate struck all after
enacting clause and substituted text of S. 517 (amended); passed Senate April 25,
2002 (yeas 88, nays 11; Roll Call #94). Senate appointed conferees May 1, 2002.

H.R. 39 (D. Young)

To repeal current prohibition against ANWR leasing; direct the Secretary to
establish competitiveoil and gasleasing program; specify that the 1987 FLEISwould
be sufficient for compliance with NEPA; authorize set-asides up to 45,000 acres of
Special Areasthat restrict surface occupancy; set minimum for royalty paymentsand
for tract sizes, and for other purposes. Introduced January 3, 2001; referred to
Committee on Resources.

H.R. 770 (Markey)
Todesignate Arctic coastal plain of ANWR aswilderness. Introduced February
28, 2001, referred to Committee on Resources.

H.R. 2436 (Hansen)

TitleV to repeal current prohibition against ANWR |easing; direct Secretary to
establish competitiveoil and gasleasing program; specify that the 1987 FLEISwould
be sufficient for compliance with NEPA; authorize set-asides up to 45,000 acres of
Special Areasthat restrict surface occupancy; set minimum acreagefor thefirst lease
sale and minimum royalty payments; prohibit ANWR oil export; specify project
labor agreements; and for other purposes. Introduced July 10, 2001; referred to
Committee on Resources and on Energy and Commerce. Reported (amended) by
Resources on July 25 (H.Rept. 107-160, Part |) and discharged by Energy and
Commerce on July 25, 2001. Provisionsincorporated into H.R. 4.

S. 388 (M urkowski)

TitleV to open the 1002 areato energy leasing; provide for thetiming and size
of lease sales; specify that the 1987 FLEIS would be sufficient for compliance with
NEPA; require posting of bonds for reclamation; require expedited judicial review;
authorize set-asides up to 45,000 acres of Special Areas that restrict surface
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occupancy; provide for a 50/50 revenue split with the state; require on-site
inspections; providefor use of any federal revenues; and other purposes. Introduced
February 26, 2001; referred to Committee on Energy and Natural Resources.

S. 411 (Lieberman)
Todesignate Arctic coastal plain of ANWR aswilderness. Introduced February
28, 2001, referred to Committee on Environment and Public Works.

S. 517 (Bingaman)

To authorize a program for technology transfer in the Department of Energy.
Introduced March 12, 2001, referred to Committee on Energy and Natural Resources.
Reported June 6, 2001 (S.Rept. 107-30). February 15, 2002, laid before Senate by
unanimous consent. February 15, 2002, S.Amdt. 2917 (Daschle) proposed
authorizing an omnibus energy program. S.Amdt. 3132 (Murkowski) and S.Amdit.
3133 (Stevens) to open the Refuge to energy development; filed April 16, 2002;
S.Amdt. 3133 failed cloture motion (36 yeas to 64 nays; Roll Call #70) and was
withdrawn, April 18, 2002. S.Amdt. 3132 failed cloture motion (46 yeasto 54 nays;
Roll Call #71) on April 18, 2002. A cloture motion wasfiled on S. 517 on April 18,
2002; cloture invoked April 23 (yeas 86, nays 13; Roll Call #77). Senate
incorporated this measure in H.R. 4 as an amendment, April 25, 2002.

S. 1766 (Daschle)
To ater national energy programs in a variety of ways; lacked provisions to
open ANWR. Introduced December 5, 2001; not referred to Committee.

Selected Legislation in the 108" Congress

H.R. 6 (Tauzin)

TitlelV, Division Ctorepea current prohibition against ANWR development,
create energy leasing program, and provide for distribution of revenues. Introduced
April 7, 2003; referred to eight committees, including Committee on Resources.
April 10, 2003, House passed Wilson (NM) amendment to limit specified surface
development to 2,000 acres (yeas 226, nays 202; Roll Call #134) and defeated
Markey-Johnson (CT) amendment to strike TitlelV, Division C (yeas 197, nays 228;
Roll Call #135). Passed House April 11, 2003 (yeas 247, nays 175; Roll Call #145).
Passed Senate (amended, no ANWR devel opment provisions) July 31, 2003 (yeas 84,
nays 15; Roll Call #317). Conferencereport (H.Rept. 108-375) filed November 18,
2003. Conference report agreed to in House November 18, 2003 (yeas 246, nays
180; Roll Call #630). Cloture motion failed in Senate November 21, 2003 (yeas 57,
nays 40; Roll Call #456).

H.R. 39 (D. Young)
To repeal current prohibition against development in ANWR; and for other
purposes. Introduced January 7, 2003; referred to Committee on Resources.

H.R. 770 (Markey)
To designate the 1002 area of ANWR aswilderness. Introduced February 13,
2003; referred to Committee on Resources.
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H.R. 4514 (Pombo)

Virtually identical to House-passed version of H.R. 6; (see “Revenue
Disposition” above, for only difference). Introduced June 4, 2004; referred to
Committee on Resources.

S. 543 (Lieberman)
Todesignatethe 1002 areaof ANWR aswilderness. Introduced March 5, 2003;
referred to Committee on Environment and Public Works.

Selected Legislation in the 109" Congress

P.L.109-58 (H.R. 6, Barton)

An omnibus energy act; Title XXII to open ANWR coastal plain to energy
development. Introduced April 18, 2005; considered and marked up by Committee
on Resources April 13, 2005 (no report). Considered by House April 20-21, 2005.
Markey/Johnson amendment (H.Amdt. 73) to strike ANWR title rejected (yeas 200,
nays 231, Roll Call #122) April 20. Passed April 21, 2005 (yeas 249, nays 183, Rall
Call #132). Passed Senate, with no ANWR development provision, June 28, 2005
(yeas 85, nays 12, Roll Call #158). Conference agreement omitted ANWR title;
signed by President, August 8, 2005.

P.L.109-148 (H.R. 2863)

Provided for Defenseappropriations. Conferencereport (H.Rept. 109-359) filed
December 18, 2005 (Division C & D provided for ANWR devel opment and revenue
disposition). Cloture motion onfilibuster on ANWR provision failed December 21,
2005 (yeas 56, nays 44, Roll Call #364). S.Con.Res. 74 corrected enrollment of the
bill to delete Divisions C and D. Passed Senate December 21, 2005 (yeas 48, nays
45, Roll Call #365). Passed House December 22, 2005 on voice vote. Signed by
President, December 30, 2005.

P.L.109-171 (S. 1932)

Omnibus budget reconciliation; Title IV to provide for ANWR development.
Introduced, referred to Committee on Budget, and reported October 27, 2005 (no
written report). Passed Senate November 3, 2005 (yeas 52, nays47, Roll Call #303).
Passed House (amended) November 18, 2005. (For House action, see also H.R.
4241.) TitlelV dropped in conference. House approved conference report (H.Rept.
109-362; yeas 212, nays 206, Roll Call #670). Senate approved report with an
amendment (yeas 51, nays 50, Roll Call #363), December 21, 2005. House agreed
to Senate amendment (yeas 216, nays 214, Roll Call #4), February 1, 2006. Signed
by President, February 8, 2006.

H.Con.Res. 95 (Nussle)

FY2006 budget resolution, included spending targets for Committee on
Resources. Introduced, referred to Committee on Budget, and reported March 11,
2005 (H.Rept. 109-17). Passed HouseMarch 17, 2005 (yeas 218, nays 214, Roll Call
#388). Passed (amended) Senatein lieu of S.Con.Res. 18 (noreport). April 28, 2005,
House approved conference report (H.Rept. 109-62; yeas 214, nays 211, Roll Call
#149), and Senate approved conference report (yeas 52, nays 47, Roll Call #114).
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H.Con.Res. 376 (Nussle)

FY2007 budget resolution, to set spending targets including those for
Committee on Resources. Introduced, referred to Committee on Budget, and
reported March 31, 2006 (H.Rept. 109-402). Passed House May 18, 2006 (yeas 218,
nays 210, Roll Call #158).

H.R. 39 (D. Young)

To repea current prohibition against ANWR leasing; direct Secretary to
establish competitive oil and gas leasing program; specify that the 1987 FLEIS is
sufficient for compliancewith theNational Environmental Policy Act; authorize set-
asides up to 45,000 acres of Special Areas that restrict surface occupancy; set
minimum for royalty paymentsand for tract sizes; and for other purposes. Introduced
January 4, 2005; referred to Committee on Resources.

H.R. 567 (Markey)
Todesignate Arctic coastal plain of ANWR aswilderness. Introduced February
2, 2005; referred to Committee on Resources.

H.R. 4241 (Nussle)

FY 2006 budget reconciliation. Title to open ANWR struck before floor
consideration. Introduced November 7, 2005; passed House November 18, 2005
(yeas 217, nays 215, Roll Call #601). Inserted in lieu of the text of S. 1932.

H.R. 5429 (Pombo)

Tocreatealeasing program to open ANWR to energy development. Introduced
May 19, 2006; referred to Committee on Resources; passed House May 25, 2006
(yeas 225, nays 201, Roll Call #209).

S.Con.Res. 18 (Gregg)

FY2006 budget resolution; to set spending targets including those for
Committee on Energy and Natural Resources. Introduced January 31, 2005; referred
to Committee on Budget. Reported March 10, 2005 (no written report). Cantwell
amendment (S.Amdt. 168, relating to ANWR) defeated March 16, 2005 (yeas 49,
nays 51, Roll Call #52). Passed Senate March 17, 2005 (yeas 51, nays 49, Roll Call
#381). Senate incorporated measure in H.Con.Res. 95 as an amendment; passed
H.Con.Res. 95 in lieu.

S.Con.Res. 74 (Cantwell)

Corrected enrollment of the bill H.R. 2863 (P.L. 109-148) to delete Divisions
C and D. Passed Senate December 21, 2005 (yeas 48, nays 45, Roll Call #365).
Passed House December 22, 2005, on voice vote.

S.Con.Res. 83 (GregQ)

FY 2007 budget resolution; providing direction for cutsin mandatory spending
targets only for Committee on Energy and Natural Resources. Introduced and
reported by Committee on Budget on March 10, 2006 (no written report). Passed
Senate March 16, 2006 (yeas 51, nays 49, Roll Call #74).
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S. 261 (Lieberman)

Todesignate Arctic coastal plain of ANWR aswilderness. Introduced February
2, 2005; referred to Committee on Environment and Public Works.

S. 1891 (M urkowski)
To authorize energy development and economically feasible oil transportation

in ANWR. Introduced October 19, 2005; referred to Committee on Energy and
Natural Resources.
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