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Summary

When conflicts arise between a programmer (a broadcaster or a cable network
owner) and a multichannel video programming distributor (MVPD, usually acable
or satellite operator) about the carriage of particular video programming, thepricefor
that programming, or the tier on which the programming is to be offered to the end
user, many consumers can be affected. Recently there have been several incidents
inwhich anegotiating impasse between a programmer and adistributor hasresulted
inthe programmer refusing to allow the MV PD to carry, or the MV PD choosing not
to carry, a program network. While contractual terms, conditions, and rates are
determined by private negotiations, they are strongly affected by anumber of federal
statutory provisions and regulatory requirements, including the statutory
retransmission consent and must-carry rules, the FCC program exclusivity rules,
local-into-local and distant signal provisions in satellite laws, copyright law
provisions relating to cable and satellite, statutory commercia leased access
requirementsand program carriage and nondiscriminatory access provisions, and the
FCC's media ownership rules.

Therecent increasein negotiating impasses appearsto betheresult of structural
market changesthat have given programmerswith “ must-have” programming much
greater leverage, particularly when they are negotiating with small distributors.
Competitive entry in distribution — amost al cable companies now face
competition from two satellite companies, and are beginning to face competition
from telephone companies — has emboldened programmers with popular
programming to demand cash payment from distributors for the right to carry that
programming. In particular, local broadcasters increasingly are using the statutory
retransmission consent requirement to demand cash payment from small cable
companies who could lose subscribers to the satellite providers and new telephone
entrants if they reach an impasse with the broadcaster and can no longer carry the
local broadcast signals. In the past, the cable companies were the only MVPD in a
market and could use that countervailing power to refuse to pay cash for carriage.
Thus, ironically, competition in the distribution market may be resulting in higher
programming costs that MV PDs may have to pass on to their subscribers.

The small cable companies have argued that some of the existing statutory and
regulatory requirementswereimplemented at atimewhen cablewasamonopoly and
wereintended to protect broadcasters. Now that the market dynamicshave changed,
they argue, some of these rules should be changed to alow for more even-handed
negotiations. At the sametime, however, asaresult of consolidation and clustering
in the cable industry there are a few very large cable companies, which primarily
serve mgjor markets, as well as the two national satellite operators, that appear to
have sufficient market strength to be able to withstand many of the demands of the
programmers with must-have programming and to place small independent
programmersat anegotiating disadvantage. Thisreport will beupdated aswarranted.
For a condensed version of this report, see CRS Report RL34079.
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Retransmission Consent and
Other Federal Rules Affecting
Programmer-Distributor Negotiations:
Issues for Congress

Overview

Virtually al U.S. households have a television and almost 86% of these
television househol ds get their video programming by subscribing to amultichannel
video programming distributor (MVPD) — in most cases acable operator or adirect
broadcast satellite (DBS) operator — rather than relying upon “free” over-the-air
broadcast television signals.* Asaresult, when conflictsarise between programmers
and MV PDs about the carriage of particular video programming, the price for that
programming, or thetier on which the programming is to be offered to the end user
(for example, on abasic or premium tier, on a“top 60" or a“top 120" tier, or on an
analog or digital tier), many consumers can be affected.

Recently, there have been several incidents in which a negotiating impasse
between a programmer and an MV PD has resulted in the programmer refusing to
allow the MVPD to carry, or the MVPD choosing not to carry, a program network,
forcing the MV PD’ s subscribersto choose between foregoing that program network
or switching to acompeting MV PD that doescarry the program network.? Therea so
have been anumber of situationsinwhich programmer-distributor negotiationshave
been resolved without any disruption in program carriage, but only after the
negotiations played out in public, with subscribersand public officialsbeing warned
of the danger of losing access to particular programming and being encouraged by

Y In the Matter of Annual Assessment of the Satus of Competition in the Market for the
Delivery of Video Programming, Federal Communications Commission, MB Docket No.
05-255, Twelfth Annual Report, adopted February 10, 2006, released March 3, 2006, at
para. 8. As of June 2005, there were 109.6 million television households, of which
approximately 94.2 million subscribed to an MV PD service. Of the latter, 69.4% received
video programming from a franchised cable operator and 27.7% from a DBS operator.

2 Even where theimpasse involves broadcast programming that istransmitted over the air,
most households that subscribe to an MV PD no longer have an antenna and therefore at a
minimum would have to obtain and install an antenna to continue to receive the
programming. In these cases, the MVPD typically has offered to provide a free “rabbit-
ears’ antenna, althoughin many casesahigher quality rooftop antennaisneeded to get good
over theair reception, and some househol ds cannot get decent reception even with arooftop
antenna. Indeed, that inability to receive broadcast signals over the air was the original
impetus for cable television, which was then called community antenna television, or
CATV.
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each sideto contact the other sidein order to place pressure on them to compromise.
Often these public negotiations have occurred when the programming at risk included
upcoming sportseventsthat some subscribersplaced ahigh valueonviewing.® Also,
there have been incidents in which an MVPD has announced a price increase to
subscribers shortly after the conclusion of contentious negotiations with a
programmer, with the MV PD attributing the price increase to higher programming
costs, and the programmer denying the causal connection.

Although the contractual terms, conditions, and ratesat which content providers
make their content available to programmers, and at which programmers make their
programming availableto distributors, are determined by private negotiations, there
areanumber of federal statutory provisionsand regulatory requirementsthat strongly
affect those negotiations.* These include:

e theretransmission consent and must-carry rules, which govern
the carriage of television broadcast signals by cable operators.®
Under theserules, every threeyearseach local commercial broadcast
television station must choose between (1) negotiating a
retransmi ssion consent agreement with each cable system operating
in its service area, whereby if agreement is reached the broadcaster
is compensated® by the cable system for the right to carry the
broadcast signal, and if agreement is not reached, the cable system
isnot allowed to carry the signal; or (2) requiring each cable system
operating in its service area to carry its signal, but receiving no
compensation for such carriage.” With this mandatory election,

3 See, for example, Peter Grant and Brooks Barnes, “Channel Change — Television's
Power Shift: Cable Paysfor ‘Free' Shows; Broadcasters Want Cash to Carry Their Signal;
Super Bowl isHostage,” Wall Street Journal, February 5, 2007, at p. AL

* For a detailed discussion of many of these statutory provisions and regulatory

requirements, see Federal Communications Commission, Retransmission Consent and
Exclusivity Rules: Report to Congress Pursuant to Section 208 of the Satellite Home Viewer
Extension and Reauthorization Act of 2004 (FCC Retransmission Consent Report),
September 8, 2005, available at [http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-
260936A 1.pdf], viewed on June 28, 2007.

®> The Cable Television Consumer Protection and Competition Act of 1992 (P.L. 102-385)
established new rules, placed into Sections 325 and 614 of the Communications Act, as
amended (47 U.S.C. 534). Theserulesapply toall cableoperators. AT& T hasclaimedthat,
due to the technology employed, its MV PD service is an information service rather than a
cable service, and thus not subject to cablerules. It viewsthe retransmission consent rules
as part of the copyright licensing framework and has agreed to negotiate for retransmission
consent, but it viewsthe must-carry rulesas part of the cableregulatory regimethat does not
apply to itsservice. Thisisacontroversia position.

¢ Compensation can take the form of cash payments, the MVPD’ s purchase of advertising
time on the broadcast station, the broadcaster being given free advertising time on the
MVPD’s system, the MVPD’s carriage (and tier placement) of other program networks
owned by the broadcaster, or some combination of these.

" Section 614(b)(3)(A) of the Communications Act statesthat “ A cable operator shall carry
(continued...)
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broadcasters with popular programming that are confident the local
cable systems will want to carry that programming can make the
retransmission consent election and be assured compensation for
such carriage, and broadcasters with less popular programming that
the local cable systems might otherwise not choose to carry can
make the must carry election and be assured that their signal will be
carried by all local cable systems. In many caseslocal broadcasters
that areaffiliated with anational broadcast network and have el ected
the retransmission consent option have (as part of their affiliation
agreement) assigned to the network the right to negotiate the terms
of retransmission consent.

e a number of Federal Communications Commission (FCC or
Commission) exclusivity rules® that give local broadcasters the
exclusive right to distribute certain programming (the network
program non-duplication rules’ and syndi cated exclusivity protection
rules') or that protect asportsteam’s or sportsleague’ sdistribution

7 (...continued)

initsentirety, onthe cable system of that operator, the primary video ... transmission of each
of thelocal commercial television stations carried on the cable system....” Asbroadcasters
have deployed digital technology, they have been able to use their new digital spectrum to
transmit multiple video streams, not just a single stream, and/or to transmit their
programming in high-definition as well as standard format. The broadcasters have sought
aninterpretation of themust-carry rulethat would require cable operatorsto carry both their
analog and their digital transmissions and, where they are offering multiple video streams
or high-definition transmissions, that would require cable operatorsto carry their multiple
streams and high-definition transmissions. To date, the FCC has not adopted that
interpretation, but it is currently under discussion. Asaresult, carriage of these additional
video transmissions has been subject to retransmission consent negotiations, and is not
mandatory on the part of cable or satellite operators.

8 Theserulesarefound in Part 76 of the FCC'srules. For adescription of theserules, see
the FCC Retransmission Consent Report, at footnote 8 and at paras. 17-30.

® Commercial television station licensees are entitled to protect the network programming
they have contracted for by exercising non-duplication rightsagai nst moredistant television
broadcast stations carried on alocal cable television system that serves more than 1,000
subscribers.  Commercial broadcast stations may assert these non-duplication rights
regardless of whether or not their signalsare being transmitted by thelocal cablesystemand
regardlessof when, or if, the network programmingisschedul ed to be broadcast. Generally,
the zone of protection for such programming cannot exceed 35 miles for stations licensed
to a community in the Commission’s list of top 100 television markets or 55 miles for
stationslicensed to communitiesin smaller television markets. Inaddition, acable operator
does not have to del ete the network programming of any station which the Commission has
previously recognized as significantly viewed in the cable community.

10 With respect to non-network programming, cable systems that serve at least 1,000
subscribers may be required, upon proper notification, to provide syndicated protection to
broadcasters who have contracted with program suppliersfor exclusive exhibition rightsto
certain programs within specific geographic areas, whether or not the cabl e system affected
is carrying the station requesting this protection. However, no cable systemisrequired to

(continued...)
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rights to a sporting event taking place in alocal market (the sports
programming blackout rules™). These rules, which tend to mirror
the terms found in most network-affiliate contracts and station-
syndicator contracts, limit the ability of acable operator that has not
been able to reach aretransmission consent negotiation with alocal
broadcaster that transmits network or syndicated programming to
import the same programming from a more distant broadcaster.

e the local-into-local and distant signal provisions in various
statutes that govern the carriage of television broadcast signals by
satellite operators,™ which define which households are dligible to
receive distant broadcast network signals and local network signals
and include several copyright provisions. Under the Satellite Home
Viewer Act, direct-to-home satellite providers were granted a
compulsory copyright license to retransmit television signals of
distant networks stations to unserved households and to retransmit
signas of certain non-network broadcast stations (called
“superstations’) to any household. The Satellite Home Viewer
Improvement Act created a new statutory copyright license for
satellite carriage of stationsto any subscriber within astation’ slocal
market, without distinction between network and non-network
signals or served or unserved households.

10(,...continued)
delete aprogram broadcast by a station that either issignificantly viewed or placesaGrade
B or better contour over the community of the cable system.

A cable system located within 35 miles of the city of license of abroadcast station where
a sporting event is taking place may not carry the live television broadcast of the sporting
event onits system if the event is not available live on alocal television broadcast station,
if the holder of the broadcast rightsto the event, or its agent, requests such ablackout. The
holder of therightsisresponsiblefor notifying the cable operator of itsrequest for program
deletion at least the Monday preceding the calendar week during which the deletion is
desired. If no television broadcast station islicensed to the community in which the sports
event is taking place, the 35-mile blackout zone extends from the broadcast station’s
licensed community with which the sports event or team isidentified. If the event or local
team is not identified with any particular community (for instance, the New England
Patriots), the 35-mile blackout zone extends from the community nearest the sports event
which has alicensed broadcast station. The sports blackout rule does not apply to cable
television systemsserving lessthan 1,000 subscribers, nor doesit requiredel etion of asports
event on abroadcast station’ s signal that was carried by a cable system prior to March 31,
1972. The rule does not apply to sports programming carried on non-broadcast program
distribution services such as ESPN. These services, however, may be subject to private
contractual blackout restrictions.

12" Satellite Home Viewer Act of 1988 (SHVA), P.L. 100-667, 102 Stat. 3935, Title II;
Satellite Home Viewer Improvement Act of 1999 (SHVIA), P.L. 106-113, 113 Stat. 1501,
1501A-526 to 1501A-545; and Satellite Home Viewer Extension and Reauthorization Act
of 2004 (SHVERA), P.L. 108-447, 118 Stat. 2809. For adiscussion of theserulesgoverning
satellitecarriage of local and distant signals, see CRS Report RS22175, Satellite Television:
Provisionsin SHVERA Affecting Eligibility for Distant and Local Analog Network Sgnals,
by Julie Jennings.
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e cablerelated statutory copyright provisions, which set specific
terms, conditions, and rates, including mandatory licenses, for
certain uses of programming.®* For example, cable systems enjoy a
royalty-free permanent compulsory copyright license — that is, do
not have to pay copyright fees — for the carriage of broadcast
signals of stations located in their loca market areas (called
“designated market areas’ or DMAS). But cable systems are
requiredto pay royaltiesunder acongressionally granted compul sory
copyright license for the carriage of the signals of broadcasters
located outside the DMA within which the cable system is |ocated.
The royalty-free license extends to the secondary transmission of
out-of-DMA broadcast stations, however, if it can be shown that
those out-of-DMA signals are “significantly viewed” by those
househol ds within the cable system’ s service area that only receive
their television signals over-the-air.

e thecommercial leased access requirementsin section 612 of the
Communications Act, which require a cable operator to set aside
channel capacity for commercial use by video programmers
unaffiliated with the operator.*

13 Copyright Act of 1976 (17 U.S.C. §§ 111, 119, and 122).

14 Communications Act of 1934, as amended, Sec. 612 (47 U.S.C. § 532). This statutory
framework for commercial |eased accesswasfirst established by the Cable Communictions
Policy Act of 1984 (P.L 98-549, 98 Stat. 2779). Cable operators with fewer than 36
channel s must set aside channelsfor commercia useonly if required to do so by afranchise
agreement in effect as of the enactment of Sec. 612. Operators with 36 to 54 activated
channels must set aside 10% of those channels not otherwise required for use or prohibited
from use by federal law or regulation. Operatorswith 55 to 100 activated channels must set
aside 15% of those channelsnot otherwiserequired for use or prohibited from useby federal
law or regulation. Cable operators with more than 100 activated channels must designate
15% of such channelsfor commercial use. The Cable Television Consumer Protection and
Competition Act of 1992 (P.L. 102-385) established new rules, modifying Sec. 612, that
required the FCC to (a) determine the maximum reasonabl e rates that a cable operator may
establish for commercial use of designated channel capacity; (b) establish reasonableterms
and conditions for such use, including those for billing and collections; and (c) establish
procedures for the expedited resolution of disputes concerning rates or carriage. In
implementing the statutory directive to determine maximum reasonable rates for leased
access, the Commission adopted a maximum rate formula for full-time carriage on
programmingtiersand for alacarte services, and aprorated ratefor part-time programming.
One condition of the FCC’ s approval of the transfer of licenses of the bankrupt Adelphia
Communications Corporation to Comcast Corporation and Time Warner Inc., isthat if an
unaffiliated programming network is unable to reach an agreement pursuant to the
Commission’scommercial |eased access ruleswith Comcast or Time Warner, that network
may elect commercial arbitration of the dispute, where the arbitrator would be directed to
resolve the dispute using the rate formula specified in the Commission’s rules. Another
condition allows an unaffiliated regional sports network that is unable to reach a carriage
agreement with Comcast or TimeWarner to elect commercial arbitration of thedispute. See
In the Matter of Applicationsfor Consent to the Assignment and/or Transfer of Control of
Licenses: Adel phia CommunicationsCor poration (and subsidiaries, debtor s-in-possession),

(continued...)
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e the program carriage provisions in section 616 of the
Communications Act directing the FCC to establish regulations
governing program carriage agreements and related practices
between cable operators or other MV PDs and programmers that
would prevent an MVPD from requiring a financial interest in a
program service as a condition for carriage, from coercing a
programmer to grant exclusive carriage rights, or from
discriminating against an unaffiliated programmer in afashion that
unreasonably restrains the ability of that programmer to compete,
when the programming is distributed over satellite.’®

o therequirementsfor nondiscriminatory accessto programming
in which a cable operator hasan attributable interest in section
628 of the Communications Act, which directs the FCC to establish
rules to prevent a vertically integrated cable operator from
discriminating in the prices, terms, and conditionsat which it makes
its programming available to non-affiliated MVPDs or have
exclusive access to the programming in which it has an attributable
interest.’® But these prohibitions do not hold if the vertically
integrated company’s programming is distributed over terrestrial
facilities (for example, over broadband lines), an exception that
frequently appliesto regional sports networks and potentially could

14 (...continued)

Assignors, to TimeWarner Cablelnc. (subsidiaries), Assighees; Adel phia Communications
Corporation (and subsidiaries, debtors-in-possession), Assignors and Transferors, to
Comcast Corporation (subsidiaries), Assignees and Transferees, Comcast Corporation,
Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor, to Comcast
Corporation, Transferee, Memorandum Opinionand Order, adopted July 13, 2006, released
July 21, 2006, at paras. 109 and 181.

5 Communications Act of 1934, as amended, Sec. 616 (47 U.S.C. § 536).

16 Communications Act of 1934, as amended, Sec. 628 (47 U.S.C. § 548). When
NewsCorp, which ownsmany cablenetworks, acquired fromHughesElectronic Corporation
alarge ownership interest in DirecTV, thus creating a vertically integrated programmer-
distributor entity, the FCC conditioned the transfer of the spectrum licenses upon a
agreement to abide by the same non-discrimination requirements, even though the new
company would not have been so required under the existing statutory provisions. (Inthe
Matter of General Motors Cor poration and Hughes Electronic Corporation, Transferors,
and the New Corporation Limited, Transferee, for Authority to Transfer Control,
Memorandum Opinion and Order, FCC 03-330, Appendix F, 2004.) The FCC imposed a
similar condition on the transfer of the licenses of the bankrupt Adelphia Communications
Corporation to Time Warner and Comcast. See In the Matter of Applications for Consent
to the Assignment and/or Transfer of Control of Licenses: Adelphia Communications
Corporation (and subsidiaries, debtors-in-possession), Assignors, to Time Warner Cable
Inc. (subsidiaries), Assignees; Adelphia Communications Corporation (and subsidiaries,
debtor s-in-possession), Assignorsand Transferors, to Comcast Cor poration (subsidiaries),
Assignees and Transferees;, Comcast Corporation, Transferor, to Time Warner Inc.,
Transferee; Time Warner Inc., Transferor, to Comcast Corporation, Transferee,
Memorandum Opinion and Order, adopted July 13, 2006, released July 21, 2006, at
Appendix B.
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apply to all cable program networks as broadband fiber optic cable
becomes morewidely deployed. Thisexception has been termed by
some the “terrestrial loophole.”

e the broadcast ownership rules’” and cable ownership rules'®,
which can affect the relative negotiating strength of programmers
and distributors by restricting or allowing their reach in national or
local markets. For example, some parties have argued that changes
in broadcast ownership rules that allow broadcasters to own more
than onetelevision station inamarket has significantly strengthened
the retransmission consent bargai ning position of those broadcasters
that own or control more than one station in alocal market.*

e certain statutory exemptions from the antitrust laws for sports
leagues.®

In addition to these federal rules, there sometimes is informal government
interventioninto programmer-distributor negotiationsbecause of political sensitivity
to consumers losing access to programming — and especially local programming.
Partiesinvolved in negotiating impasses, or consumers affected by those impasses,
often will seek intervention by an elected official or regulatory agency, even where
thereisnoformal processfor suchintervention. Insomeinstances, political pressure

' The FCC has long regulated broadcast ownership as a means of promoting diversity,
competition, and localism in the mediawithout regulating the content of broadcast speech,
pursuant to sections 307, 308, 309(a), and 310(d) of the CommunicationsAct (47 U.S.C. 88
307, 308, 309(a), 310(d)), which authorize the Commission to grant and renew broadcast
station licensesin the public interest.

18 Section 613(f) of the Cable Television Consumer Protection and Competition Act of 1992
amended the Communications Act of 1934, directing the FCC to conduct proceedings to
establish reasonable limits on the number of subscribers a cable operator may serve
(horizontal limit) and the number of channels a cable operator may devote to its affiliated
programming networks (vertical, or channel occupancy limit). Congress intended the
structural ownership limits mandated by Section 613(f) to ensure that cable operators did
not use their dominant position in the MVPD market, acting unilaterally or jointly, to
unfairly impede the flow of video programming to consumers. (47 U.S.C. § 533(f))

19 See, for example, Linda Moss and Mike Farrell, “Dueling for Dollars,” Multichannel
Newswire, March 5, 2007, available at [http://www.multichannel .com/index.asp?ayout=
articlePrint& articleid=CA6421302], viewed on June 28, 2007.

2 |nits1922 rulingin Federal Baseball Club of Baltimorev. National Baseball Clubs, the
Supreme Court ruled that baseball is a sport subject to state regulations, not a business
involved in interstate commerce that would be subject to the federal antitrust laws.
Although the Supreme Court acknowledged in its 1953 decision in Toolson v. New York
Yankees, Inc. and again in its 1972 decision in Flood v. Kuhn that the baseball’ s antitrust
exemption was“ananomaly,” it ruled that it isup to Congressto change baseball’ santitrust
exemption. Other sports leagues do not enjoy the same broad antitrust exemption as
baseball. But the Sports Broadcasting Act of 1961 (15 U.S.C. 1291) created a limited
antitrust exemptionthat allows aleague to negotiate the broadcasting rightsfor all theteams
in a football, baseball, basketball, or hockey league. The Act was amended in 1966 to
exempt the combining of any professional football leagues.
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can be placed on aparty to resolve acontractual conflict inafashion that it would not
agreeto in astrictly private negotiation.?* In at least one situation in which acable
company and broadcast station reached an impasse in retransmission consent
negotiations and the local broadcast signal was removed from the cable company’s
offering, acity attorney threatened legal action against the cable company unlessthe
broadcast signal wererestored, claiming that not providing thesignal wasaviolation
of the franchising agreement between the city and the cable company.?

Recently, there have been morefregquent incidents of programmersand MV PDs
failing to reach contractual agreements, andin several instancesoneor the other party
— or end users who were affected by the impasse — have sought federal
government intervention either at the FCC or with Congress. The parties seeking
intervention often propose modification of existing statutory provisionsor regulatory
requirements that allegedly favor one side in the negotiations or undermine the
successful consummation of negotiations.? Although theseimpasses haveinvolved
anumber of different issues, themost controversial (and widely publicized) conflicts
have involved unresolved retransmission consent negotiations or agreements that
would award a single distributor exclusive rights for sports programming or that
would require that high-priced sports networks be placed on the expanded basic tier.

There are three basic functional components to the provision of video
programming: producing content; assembling content into a programming package,
such as a network, that can be efficiently distributed; and distributing the
programming to end users. (For convenience, in this report, the content assembler
is called a programmer.)

Z Some cable companies have complained that although, once a broadcast station has
chosen the retransmission consent option rather than the must-carry option, there is no
statutory requirement for acable company to reach aretransmission consent agreement with
the broadcast station if it is not in the cable company’s interest to do so, in practice the
political pressure placed on the cable company can forceit to accept adetrimental contract.
See, for example, the lengthy interview of Fred Dressler, executive vice president of
programming, TimeWarner Cable, presented as* Past, Present and Future: An Oral History;
Fred Dressler reflectson his career, theindustry and itsfuture,” An Advertising Supplement
to Multichannel News, December 18, 2006, at pp. 18a-36a.

2 See Anne Veigle, “Cox Maneuver Puts TV Stations Back on Cable,” Communications
Daily, February 3, 2005, at pp. 4-5.

% There is precedence for changing regulations affecting the programmer-distributor
relationship as market conditions change. For example, in 1970, prior to the devel opment
of cable and satellite tel evision, when the then-three major broadcast networks (CBS, NBC,
and ABC) captured approximately 90% of television viewers, the FCC implemented
Financia Interest and Syndication Rules (Fin-Syn Rules) that prohibited the networksfrom
holding afinancial interest in thetelevision programsthey aired beyond first-run exhibition
and from creating in-house syndication arms. Consent decrees executed by the Department
of Justicein 1977 solidified the rules and limited the amount of prime-time programming
the networks could produce themselves. In 1991, based in part in the decrease in major
broadcast networks' audience market shareto approximately 65%, the FCC relaxed the Fin-
SynRules. Appealscourtslater relaxed theruleseven further, in effect eliminating therules
by November 1995.
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In most cases, the programmer is a media company that packages individual
programs or program series to create an over-the-air broadcast network or a cable
network. That programmer may or may not own the production studio or sportsteam
where the creative talent (actors, directors, athletes, etc.) directly produces the
content, that is, may or may not vertically integrate “backwards’ into direct
production. On occasion, asportsteam or leaguewill vertically integrate forward by
packaging its own gamesand other programming into anetwork under itsown brand
name (for example, aNational Football League, Major League Baseball, or Y ankees
network). Also, sometimes acompany is both aprogrammer and a distributor. For
example, while an over-the-air broadcaster isjust a programmer for the majority of
households that receive their video programs from an MVPD, it isalso adistributor
of that programming to the minority of households that continue to receive their
programming over-the-air. Similarly, most of the large MVPDs have verticaly
integrated backward and now have partial or total equity interests in some of the
cablenetworksdistributed over their cableor satellite systems. Several MVPDsaso
own sports teams (for example, Cablevision owns the New Y ork Knicks) and thus
are content producers, as well. Moreover, the large media companies that own
broadcast networks al so own cable networks and often tie distributor accessto their
broadcast networks to agreement to carry some of their cable networks.

Further complicating these relationships, although existing statutory rules give
the local broadcast station the right to negotiate the terms under which it makes its
programming available for retransmission by MVPDs, many of those local
broadcasters are affiliated with anational television network and, in their affiliation
agreements with the national network, give the network the right to negotiate the
terms of retransmission consent. Moreover, increasingly the negotiations between
large programmers and large distributors also involve video-on-demand rights to
large portions of the programmer’ s library of content, as well as provisions setting
conditionson how the programmer can makeits programming availablefor Internet,
cellphone, and other new avenues of distribution. In addition, during the transition
from analog to digital transmission and the initia deployment of high definition
technology, programmer-distributor negotiations increasingly involve issues of
whether a program will be carried in multiple formats (analog and digital, high
definition and standard definition) and whether anetwork will be placed onananalog
or digital tier.

Despite all these complexities, the relationships among content producer,
programmer, and distributor are characterized by mutual need — both the content
producer and the programmer need distributors that have direct contact with the
potential audience; the distributor needs content producers and programmers with
good content to attract subscribers. At the sametime, thereisan inherent tension as
each seeks to capture the lion’s share of the value that consumers place on the
content. Each must weigh the potential loss if an impasse occurs and the
programmer refuses to permit the distributor to carry the programming or if the
distributor chooses not to carry the programming. For example, for the programmer
that potential loss could take the form of foregone compensation from the MVPD
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and/or foregone advertising revenues as advertisers respond to areduced audience,®
both of which could be substantial if the MV PD’ s subscribers represent asignificant
portion of the programmer’ stotal audience and if those subscribers do not switch to
another MV PD that does carry the programmer’ s network. For the distributor, that
potential loss could take the form of foregone subscriber revenue if, without the
programming as part of its offering, some end users shift to acompeting MVPD, as
well as foregone advertising revenues. The losses could be substantial if many
subscribersswitched to acompeting MV PD. Giventheserisks, negotiating impasses
usually are avoided. Over time, market forces have led to the adoption of business
models that serve content providers, programmers, and distributors.

But these business models represent an unstable equilibrium. When market
conditions that affect the relative negotiating strength of content providers,
programmers, and distributors change, the newly strengthened party typically
attemptsto changethe prevailing businessmodel toitsadvantage. That ishappening
today. Content providersand programmersaretaking advantage of structural market
changes favorable to them to pressure MVPDs to make cash payments for
programming that until now was available either for free or for non-cash
considerations (or, where cash payments have been made in the past, to make higher
cash payments). Some MV PDs have had sufficient countervailing market power to
resist, or limit, these changes, but others have not. This had led to calls by the
smaller, often rural, MVPDs for modifications to the retransmission consent rules
and other federal rulesthat allegedly favor programmers — and, in particular, local
broadcast stations — in their negotiations with distributors.

There is one critical business practice that tends to hold for the contractual
relationshipsat al levels— the practice of including astrict non-disclosureprovision
that prohibits the parties from revealing the terms, rates, and conditions in the
contract. This practice limits the information publicly available to the negotiating
parties and thus tends to favor the larger parties (whether programmers or
distributors) who are involved in more negotiations and thus privy to more
confidential information. This practice also severely limits public policy makers
access to information, since even parties that would be willing to make such
information available to government agencies are prohibited from doing so.

Thisreport first anal yzesthe changing programmer-di stributor market dynamics
for non-sports programming that are threatening to undermine traditional business
models.® It then provides examples of recent programmer-distributor conflictsthat

24 K agan Research reported in Economics of Basic Cable Networks, 2006 (at p. 5) that the
advertiser-supported cabl e networkshad grossadvertising revenuesof $13.7 billionand also
had license feerevenues of $13.7 billionin 2004. Kagan projected that in 2009 those totals
would be $25.4 billion and $24.2 billion, respectively. In contrast, broadcast networks
historically have received almost al of their revenues from advertising, not from per
subscriber feesimposed on MV PDs. Broadcaster attempts to increase those per subscriber
feeshavebeen at the core of therecent broadcaster-MV PD retransmission consent conflicts.

% Thisreport does not directly address sports programming because there are a number of
factorsthat are unigue to sports programming — such as vertical integration by the content
(continued...)
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reflect these market changes. Finally, it discusses proposals made by various parties
to modify current statutory and regulatory rulesin light of the market changes.

Market Changes Affecting the Programmer-
Distributor Relationship

The increase in programmer-distributor conflictsis, in large part, the result of
several structural changes in the video market that are affecting the relative
negotiating strengths of the various parties and hence undermining prevailing
business models and affecting the availability and pricing of video programming for
consumers.

More Distribution Options

The most significant structural changein the video market istheincreaseinthe
number of program distribution options. Today, programmers can distribute their
product not only through traditional broadcast tel evision stationsand cableoperators,
but al so through direct broadcast satellite operators and other satellite companies, the
new multichannel video offerings of the maor telephone companies, cable
“overbuilders,”? on-line video streams, and even cellular telephones. As aresult,
programmers have more options available to them to reach audiencesand are able to
negotiate with distributors from a position of strength, often demanding terms,
conditions, and rates that are more favorable to themselves and less favorable to
distributorsthan those that have prevailed in the past.”” The market implicationsare
greatest for “must-have” programming, such as major sports programming and the
programming of the four major broadcast networks, for which a significant portion
of subscribers have a sufficiently strong intensity of demand that they consider
carriage of that programming a prerequisite for subscribing with an MVPD. An
MV PD that does not offer must-have programming may find itself at a significant
competitive disadvantage in the market. By contrast, the prevailing business model
was developed — and some of the programmer-distributor contracts that are

% (,..continued)

providers into distribution, the unique demand characteristics of sports fans, the lack of
close substitutes for major sports leagues, and the seasonal nature of sports — that yield
viable business model s that do not apply to hon-sports programming. Sports programming
isaddressed in thisreport to the extent it represents “ must-have” programming that affects
programmer-distributor negotiations that affect non-sports as well as sports programming.

% These are companies that have been awarded franchises by local franchising authorities
and have built their own wireline networks in areas already served by an incumbent cable
operator. These overbuilders frequently offer broadband access service as well as cable
service and often serve smaller geographic areas than the incumbent cable operator,
sometimes serving only high-rise buildings.

2" For example, a Sinclair Broadcast Group executive reportedly has stated that as cable,
satellite, and tel ephone companiesall seek to distribute Sinclair’ sbroadcast signals, Sinclair
has more bargaining power than it had in the past. See Joe Morris, “Cable, WCHA at Odds:
Broadcast Dispute Might Go To Court,” Charleston Gazette, July 7, 2006, at p. 1.C.
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currently expiring were negotiated — in the early and mid 1990s, when cable
operatorstypically were the monopoly MV PD intheir service areaand therefore had
countervailing market power when negotiating with programmers, including those
programmers with must-have programming.

Onegroup of distributors— small and mid-sized cable companies— has been
placed in a particularly difficult position by this structural market change, while a
second group of distributors — the newly-entering telephone companies — has
hastened this change. And both, in turn, have had an impact on all distributors.

Small and mid-sized cable compani es often face direct competition fromthetwo
major satellite companies, DirecTV and DISH Network. These cable companies
have far fewer subscribers than the maor satellite companies and thus when
negotiating with programmerstypically do not poseaseriousrisk to the programmers
if there isan impasse and the programming is not carried; a programmer’ sforegone
per subscriber fees from these cable companies and foregone advertising revenues
would not be substantial. By contrast, a programmer’s revenues could be
significantly reduced if one of the satellite companies discontinued carriage, since
each of the satellite carriers have more than 13 million subscribers.® Moreover,
many of the smaller cable companieshavelimited or no ability to offer telephone and
broadband access services and therefore limited ability to offer bundled
video/tel ephone/broadband servicesthat tend to foster customer retention evenwhen
favored programming is no longer carried. Thus, if an impasse were to occur, a
smaller cable company would face significant risk of losing subscribers to satellite
companies. In fact, where a smaller cable company has had an impasse with a
programmer, sometimes the programmer — or a satellite operator that has an
agreement with the programmer and is competing with the cable company — has
offered a “bounty” of upwards of $200 to households to switch to the satellite
service, with these offers marketed over the programmer’s network while the
programmer-cable company negotiations are still on-going.?

Thetelephone company entrants, which are starting to offer multichannel video
service and therefore must offer awide array of programming to attract consumers
away from incumbent cable and satellite providers, also have very limited leverage

% This is a greater concern for a national programmer (such as a cable network or a
broadcast network) than for alocal programmer (such as alocal broadcast station).

2 |tisnot always clear whether it isthe satellite company or the programmer that isactually
paying the customer to switch MVPD. For example, when Sinclair Broadcast Group and
M ediacom Communicationswerein animpassein retransmission consent negotiationslate
in 2006, Mike Wilson, the general manager of Sinclair’s Fox 17 station in lowa issued a
statement to viewers, statingin part that “ the termination of our rel ationship with Mediacom
need not limit your ability to continue to watch us.... you may choose to subscribe to either
DirecTV or to the Dish Network, both of which will continue to carry FOX 17. We
particularly encourage you to call DirecTV ... because if you sign up with them prior to
December 1, 2006 and comply with certain requirements, FOX 17 WILL PAY YOU $150
(whichwill beapplied asarebate against your DirecTV bill, which will be applied asfifteen
$10 rebates against each of your first 15 monthly DirecTV bills)!” The Wilson statement
isavailableat [http://mww.longren.org/2006/10/30/more-on-mediacom-vs-sinclair/], viewed
on June 27, 2007.
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in their negotiations with programmers. But this situation may not be particularly
harmful to the telephone companies business plansfor several reasons. First, they
may be less resistant to a higher per subscriber charge for access to programming
than has previoudly prevailed in the market because they currently have very few
subscribers and thus this cost represents a very small portion of their market entry
costs. Their costsfor programming, evenif paying apremium, paleinrelationtothe
capital investments and operating costs associated with truck rolls to customer
premises needed to bring fiber or other wireline broadband technol ogies closeto the
home. Moreover, in contrast with the smaller cable companies, the telephone
companies have significant revenues streams from tel ephone and broadband access
services that contribute toward the fixed costs of their infrastructure.

The willingness of the telephone companies to pay more than the previously
prevailing rates for programming and the inability of many smaller cable operators
to withstand programmer demands for higher payments have adversely affected the
ability of the large incumbent MVPDs — cable and satellite — to resist less
favorable terms for programming, despite the countervailing market strengths that
they bring to their negotiations. Although these large MV PDs have rarely had an
impasse in negotiations that resulted in carriage of particular programming being
disrupted, the trade press has noted very contentious negotiations and (despite
contractual languagerequiringall partiesto keep all termsconfidential) evidencethat
the cash paymentsthat the large cable and satellite companies are paying for popular
programming are increasing.*

Ironically, the market consequence of greater competition in the distribution of
video programming appearsto begreater negotiating leveragefor programmerswith
popular — and especialy must-have — programming, resulting in higher
programming pricesthat MV PDstend to passthrough at | east partially to subscribers.

Consolidation and Clustering of Cable Operators

At the sametime that additional distribution options have become available to
video programmers, consolidation (acquisitionsresulting in asmall number of large
firms serving an increasing portion of total subscribers, nationwide) and clustering
(acquisitionsresultinginindividual firmsserving anincreasing portion of subscribers
in aparticular local market) are occurring among cable operators and the two major
satellite operators are growing, so that the largest video distributors are serving a
higher share of total MV PD subscribersthan they havein the past and thelarge cable
operators’ serving areas have becomeincreasingly concentrated into asmall number
of very large clusters. These trends are the result of acquisitions by the large cable

% The very large cable companies appear to have been more successful than the two large
satellite companiesin resisting cash payments, for several reasons. Their strategy to cluster
their systems in a limited number of local markets has given them high subscriber
penetration in those markets, which helps in negotiations with local broadcast stations.
Also, their ability to offer bundles of video, voice, and data services reducesthe likelihood
that subscriberswill change provider based solely on theloss of aparticular video program.
Finally, they are negotiating from a history of not making cash payments (at least to
broadcasters), and this has created an inertia that takes greater effort for the programmers
to overcome.
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companies of smaller cable companies, swaps among cable systems of local cable
systemsthat have allowed single compani es to become the dominant cable provider
in metropolitan statistical areas or beyond, and successful market growth by thetwo
large DBS operators, DirecTV and DISH Network. Asshown in Table 1, which
reproduces data provided in the FCC's most recent report on the status of
competition in the market for the delivery of video services, since 2002 the
percentage of total MV PD subscribers served by the largest MV PDs has grown and
concentration in the market for the purchase of video programming, as measured by
the Herfindahl-Hirschman Index,* has increased. These figures do not reflect the
2006 purchase by thetwo largest cable companies, Comcast and Time Warner, of the
cable operations of Adelphia, which had been the fifth largest cable operator but fell
into bankruptcy. Thus concentration is even greater today, although it islikely that
the trend will be reversed as the two maor telephone companies, AT&T and
Verizon, continue to roll out their video service offerings, which currently are
available in only afew geographic markets.

Table 1. Consolidation in the National Market for the Purchase
of Video Programming (Percentage of MVPD Subscribers),

2002-2005

e 2002 2003 2004 2005
Top 1 14.75% 22.69% 23.37% 22.99%
Top 2 20.04% 35.01% 35.47% 38.71%
Top 3 41.03% 46.63% 47.34% 50.99%
Top 4 50.48% 55.98% 57.97% 62.67%
Top 10 84.44% 81.95% 84.72% 88.39%
Top 25 90.26% 87.45% 90.41% 94.00%
Top 50 92.05% 89.29% 92.32% 95.73%

HHI 884 1031 1097 1201

Sour ce: Federal Communications Commission, In the Matter of Annual Assessment of the Status of
Competition in the Market for the Delivery of Video Programming, Twelfth Annual Report, adopted
February 10, 2006 and released March 3, 2006, at p. 119, Table B-4.

Table 2 lists the 25 largest cable operators, which are often referred to as
multiple system operators or MSOs, and the number of subscribers they had as of
December 2006. It is noteworthy that the largest MSO, Comcast, had amost as
many subscribers as numbers 3 through 25 combined.

3 The Herfindahl-Hirschman Index (HHI) is the most commonly accepted measure of
market concentration. It is calculated by squaring the market share of each firm and then
summing the resulting numbers. The higher the HHI, the more concentrated the market.
The HHI can range from close to zero for a market of many tiny firms to 10,000 for a
monopoly. The Department of Justice and Federal Trade Commission use the HHI when
evaluating mergers. They consider amarket with an HHI of 1,000to 1,800 to be moderately
concentrated and a market with an HHI of 1,800 or greater to be highly concentrated. As
ageneral rule, if amerger in an aready-concentrated market would increase the HHI by
more than 100 points, that would raise antitrust concerns.
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Table 2. The 25 Largest Cable Operators as of December 2006

Rank | Cable Operator é\lullj)r:cbr?l;) e?fs Rank Cable Operator g‘u%r;??g ;fs
1 Comcast 24,161,000 14 Service Electric 287,800
2 Time Warner 13,402,000 15 Armstrong Group 231,600
3 Charter 5,398,900 16 Atlantic Broadband 231,500
4 Cox 5,395,100 17 Midcontinent 195,900
5 Cablevision 3,127,000 18 Pencor Services 182,900
6 Bright House 2,307,400 19 Knology 178,600
7 Mediacom 1,380,000 20 Millenium Digital 157,100
8 Suddenlink 1,360,000 21 Buckeye 145,500
9 Insight 1,322,800 22 Northland 144,300

10 CableOne 641,500 23 MidOcean 138,400
11 RCN 371,100 24 Grande 137,500
12 WideOpenWest 361,200 25 MetroCast 137,300
13 Bresnan 294,000

Sour ce: Table prepared by National Cable and Telecommunications Association based on datafrom
Kagan Research, LLC, availableat [ http://www.ncta.com/ContentView.aspx? contentl d=73], viewed
on June 28, 2007.

Had the satellite operators, DirecTV and DISH Network, been included in this
list, they woul d have ranked second and fourth, respectively.* But satellite operators
have a somewhat different market impact because they have subscribers dispersed
all around the country, while cable companies tend to cluster their systems in a
[imited number of geographic areas. (Anindividua cablecluster most likely consists
of multiple cable franchises negotiated with many local jurisdictions.) In the early
years of the cableindustry, most of the larger firms bidding for cable franchises did
not focus their efforts on narrow geographic regions. As aresult, the larger cable
operators tended to have cable franchise that were widely scattered geographically.
Subsequently, many of these large firms traded franchises, to develop clustersin a
smaller number of geographic areas. Clustering provides economies of scale in
operations, marketing, and customer service. It also strengthens a cable operator’s
retransmission consent negotiating position with broadcasters, who arelesslikely to
risk theforegone subscriber feesand advertising revenuesfrom animpassewith (and
discontinued signal carriage by) a cable operator if that operator serves a large
portion of the broadcaster’ s viewing area.

% Accordingtothe 2006 10-K reportsfiled by DirecTV and EchoStar Communications (the
parent of DISH Network) with the Securities and Exchange Commission (SEC), as of
December 31, 2006, DirecTV had approximately 16 million subscribersinthe United States
(at p. 3) and DISH Network had 13.105 million subscribers (at p. 1).
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As shown in Table 3, there are 113 cable clusters serving at least 100,000

subscribers. But reviewing thistable in conjunction with Table 2, it is notable that
102 of those clusters are owned by the five largest cable operators and only two are
owned by cable operators that are not among the 10 largest.

Table 3. Cable Television System Clusters
Serving More Than 100,000 Subscribers, as of December 2005

Rk Company Basic Subs| Rk Company 250
Subs
1 |Cablevision, New York Area | 3,026,994 58 |Charter, Georgia 298,900
2 | Comcast, Boston, MA 1,037,802| 59 |Crerten LosAngeles 202,500
3 |Time Warner, Los Angeles 1,928,340 60 |Charter, North Wisconsin 292,100
4 |Comcast, Philadelphia 1,916,460 61 |Charter, Northwest 286,900
5 |Comcast, Chicago 1,800,000 62 |{\meWamen Syracuse 950,100
6 [Comcast, San Francisco Area | 1,654,358 | 63 [Insight, Louisville, KY 276,400
. Comcast, Richmond-
7 |TimeWarner, New Y ork 1,400,000| 64 Petersourg 272,821
8 |Comcadt, Seattle, WA 1,032,013| 65 |[Comcast, Indianapolis, IN 270,755
o |BriontHouse TampaBay, | 4071 281| 66 |TimeWarner, Rochester | 264,603
10 |Comcast, Washington, DC 1,000,000 67 |[Cox, Northern Virginia 262,000
11 |Comcast, Detroit, M1 962,059| 68 [Comcast, Ft. Myers-Naples | 259,752
Time Warner, Cleveland- Time Warner, Portland-
12 Akron- Canton, OH 833,223 69 Auburn, ME 252,630
13 |Bright House, Central FL 777,428 | 70 |Charter, West Virg. 247,300
14 |Cox, Middle America Cox 776,000| 71 [SOMeeSt SALLAKECILY, | 544 650
15 |Cox, Arizona 773,000| 72 |Charter, No. Car./Virginia | 239,000
. Charter, Southern
16 |TimeWarner, Houston, TX 754,611 | 73 Wisconsin 229,100
17 |Comcast, Atlanta, GA 733,691| 74 |[Cox, West Texas 219,000
18 |Comcast, Miami, FL 740,274| 75 |Charter, Mid America 217,200
19 |Mediacom, South Central 723,000| 76 |Comcast, Fresno-Visalia 208,386
20 [Comcast, New York 705,736| 77 |Comcast, Tampa/Sarasota 203,947
21 [Mediacom, North Central 698,000| 78 |Cox, Omaha, NE 203,000
22 [Comcast, Denver, CO 666,012| 79 |Comcast, Memphis, TN 201,201
23 |Comcast, Baltimore, MD 649,366| 8o |Charter, Northern 199,600
Michigan
: Comcast, Wheseling-
24 |Comcast, Pittsburgh, PA 607,574 81 Steubenville 197,660
25 | Comeast, Hartford-New H, 546,814| 82 |Charter, Easter Michigan | 195,700
Comcast, St. Paul- . .
26 Minneapolis 539,627 | 83 |Charter, Central California | 190,600
27 |Cox, San Diego, CA 538,000 84 |Charter, West Michigan 188,900
28 | Comcast, Sacramento, CA 535,204| 85 |goroan Albuauergue 186,533
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Rk Company Basic Subs| Rk Company I;uaﬁg
29 |Cox, Oklahoma 501,000| 86 [Cox, Baton Rouge, LA 180,000

30 |Charter, Tennessee/K entucky 487,700 87 |Charter, Louisiana/Miss. 168,400
Time Warner, Raleigh-

31 470,809| 88 |Cox, Gulf Coast/Florida 168,100

Durham
32 [Cox, New England 456,000 89 [Charter, Ft. Worth, TX 164,700
33 |Charter, St LouisMetro, MO | 452,000 g0 | Warmen Columbia: 163 455
34 |[Time Warner, Charlotte, NC 426,507 | 91 |[Comcast, Eugene, OR 161,308
35 [Cox, Hampton Roads, VA 415,000 92 [Comcast, Salisbury, MD 159,192
36 |y me Varmen, Milwaukee, 412517| 93 |Comcast, Knoxville, TN | 157,693
37 |Cox, LasVegas 410,000 94 |TimeWarner, Green Bay 146,501
38 |Comcast, Portland, OR 398,996| 95 [Charter, Nevada 145,100
. " Atlantic Broadband,
39 [TimeWarner, Hawaii 393,280| 96 Western PA 142,935
40 |Time Warner, Cincinnati, OH 388,592 | 97 [Charter, Inland Empire 138,900
41 |Time Warner, San Antonio 384,400| 98 [Somcast ColoradoSpr- | 4715
42 |Time Warner, Albany, NY 380,319| 99 |Comcast, Chattanooga, TN | 126,859
Comcast, Harrisbrg-L ncstr- Buckeye Cable, Toledo,
43 Leb-York, PA 370,267 | 100 OH 126,150
Comcast, W. Palm Beach-Ft. Comcast, Burlington-
44 Pierce, FL 370,216| 101 Plattsburgh 126,013
45 | Time Warner, Columbus, OH 364,608 | 102 [Insight, Peoria, IL 123,000
46 Comcast, Gand Rapids- 362,231 | 103 Comcast, Roanoke- 121,520

Kalamazoo-B.Cr, M|
Comcast, Jacksonville,

Lynchburg, VA

47 Brunswick 357,707 | 104 [Insight, Northern Illinois 117,000
48 |Charter, New England 356,200| 105 |Insight, Northeast Indiana 116,900
49 | Charter, Alabama 350,200 | 106 |[Comcast, Orlando, FL 116,081
50 -II\—II cr:ne Warner, Greensboro, 348.200| 107 -l[ll Cme Warner, Wilmington, 115,905
51 |Comcast, Nashville, TN 327,920| 108 |Comcast, Savannah, GA 112,113
52 |[Charter, Minnesota/Nebraska 327,800| 109 |Insight, Springfield, IL 111,600
53 |TimeWarner, Austin, TX 316,911 | 110 [Comcast, Charleston, SC 109,506
54 |Cox, Kansas 307,000 111 |TimeWarner, Waco- 108,714
Temple-Bryan, TX
. Comcast, Johnstown-
55 [Charter, South Carolina 302,600 112 Altoona, PA 107,800
56 |Time Warner, San Diego, CA 301,656 | 113 [Comcast, Augusta, GA 106,343
57 1’\;; ge Warner, Kansas City, 300,317

Source: Kagan Research, Broadband Cable Financial Databook, 26" edition, 2006, at pp. 27-28.
Note: Pro forma Comcast/Time Warner acquisition of Adelphia Communications.



CRS-18

Cable system consolidation and clustering have different programmer-
distributor negotiating implications when the programmer has national reach (for
example, anational cableprogram network or anational broadcast network) vs. local
reach (for example, alocal broadcast station). As explained below, consolidation
increasestheleverage of acable system relativeto national program networks, while
clusteringincreasestheleverage of acablesystemrelativetolocal broadcast stations.

Negotiating with a cable program network.

Cable program networks get approximately half their revenues from per
subscriber fees imposed on MVPDs and half from advertising.*® And those
advertising fees depend on the number of subscribers reached, so the more
subscribers an MVPD reaches, the more valuable that MVPD is to the program
network. Cable program networks that fail to achieve substantial penetration on
MV PD systems face financial peril. In recent proceedings at the FCC, parties have
filed comments asserting that in order to generate the advertising revenues necessary
for success, anational program network must reach between 40 and 60 million, and
perhaps as many as 75 million, subscribers.* Carriage on the major MV PD systems
— Comcast, TimeWarner, DirecTV, and DISH Network —thereforeiskey to cable
program network success. Cableprogram network businessstrategiesthereforefocus
on obtaining and retaining such carriage. For a new cable program network, that
might involve giving one of the major MV PDs an equity interest in exchange for
carriage. For an established cable network with a strong brand identity, that might
involve creating asister network and demanding MV PDs to carry the new network
in lieu of cash for carriage of the established network. But even an established
program network isunlikely to risk anegotiating impassethat resultsin discontinued
carriage by any of those large MV PDs.

AsshowninTable4, the 20 most widely distributed advertiser-supported cable
program networks each are available to more than 90,000,000 households vias
MVPD subscription. Comparing Table 2 to Table 4, it is clear that the cable
program networksthat haveachieved penetration ratesof 90,000,000+ enjoy carriage
on each of the four largest MVPD systems — the systems of the two largest cable
operators as well as on the systems of the two major DBS operators.*® Asshownin
Table 2, subscriber reach falls quite quickly beyond those large MVPDs. While
cable program networkswill seek carriage on all MV PDs, asthe subscriber reach of

3 See footnote 24 above.

3 See In the Matter of Applications for Consent to the Assignment and/or Transfer of
Control of Licenses: Adel phia Communications Corporation (and subsidiaries, debtors-in-
possession), Assignors, to Time Warner Cable Inc. (subsidiaries), Assignees; Adelphia
Communications Corporation (and subsidiaries, debtors-in-possession), Assignors and
Transferors, to Comcast Corporation (subsidiaries), Assignees and Transferees; Comcast
Corporation, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor,
to Comcast Corporation, Transferee, Memorandum Opinion and Order, adopted July 13,
2006, released July 21, 2006, at para. 101 and fn. 354.

% Moreover, these cable program networks most likely have attained carriage on the most
basictier offered by these MV PDs— that is, the onewith largest number of subscribers, for
example, the “top 60" tier, rather than the “top 120" tier.
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the MV PD falls, thefinancia risk to acable program network provider of failing to
reach a carriage arrangement with the MVPD falls. Thismay makeit easier for the
cable network provider to push harder for a high per subscriber fee from a smaller
MVPD. From the perspective of a small or mid-sized cable operator, however,
failingtoreach acarriagearrangement for arelatively popular cable program network
that is carried by DirecTV and/or DISH Network can be risky. Thus, a cable
operator’s negotiating position vis-avis cable network programmers will be
strengthened by consolidation.

Table 4. Cable Program Networks with the Largest Number
of Subscribers, as of December 2006

Rank Networ k Subscribers | Rank Networ k Subscribers
1 Discovery 92,500,000 10 A&E 91,800,000
2 ESPN 92,300,000 12 TBS 91,700,000
2 CNN 92,300,000 12 Learning Channel 91,700,000
4 TNT 92,100,000 12 Spike TV 91,700,000
4 Lifetime 92,100,000 15 CNN Headline News 91,500,000
4 USA 92,100,000 16 | ABC Family Channel 91,300,000
7 Weather Channel | 92,000,000 16 MTV 91,300,000
8 Nickelodeon 91,900,000 18 Home and Garden 91,200,000
8 History Channel 91,900,000 19 Food Network 91,100,000
10 ESPN2 91,800,000 19 Cartoon Network 91,000,000

Sour ce: Table prepared by National Cable and Telecommunications Association based on datafrom
Kagan Research, LLC, availableat [ http://www.ncta.com/ContentView.aspx? contentld=74], viewed
on June 28, 2007.

Negotiating with a national broadcast network.

When a local broadcast station that is affiliated to a broadcast network has
assigned its retransmission consent rights to the network, the negotiations between
the network and the MV PDs are likely to be somewhat akin to those between large
cable programmers and MV PDs— with the national subscriber reach of the MVPD
an important factor. The major broadcast networks own both multiple broadcast
streams and cable networks, and are likely to seek compensation in some
combination of: the MVPD’s carriage (and tier placement) of other program
networks owned by the broadcaster, the MV PD’ spurchase of advertisingtimeonthe
broadcast station, the broadcaster being given free advertising time onthe MVPD’s
system, and cash payments. The broadcast networks, in offering the most popular
programming, enjoy an even stronger negotiating position than most cable program
networks, but even the major broadcast networks are unlikely to want to risk an
impasse with alarge MV PD that serves 10 million or more subscribers.
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Negotiating with a local broadcast station or non-network
broadcast group.

The negotiating dynamic may be quite different when a broadcast station is
conducting its own negotiations with MV PDs — which appears to be happening
more often thesedays. Inthissituation, the broadcaster’ sreachislimited to thelocal
market (DMA) in which its station is located or, in the case of a station that is part
of anon-network broadcast group, thelocal marketsin which the group has stations.
Its concern will not be with the total subscriber reach of the MV PDs with which it
IS negotiating, but rather with the subscriber reach of those MV PDs within the local
marketsin which the group has stations. DBS operatorsare likely to offer servicein
many or all of those markets, but an individual cable company, even one aslarge as
Comcast or Time Warner, is unlikely to operate in al those local markets. What
becomes most important, then, is whether the cable company is clustered in the
market or markets in which the broadcaster has stations. Comparing the subscriber
reach of cableclusterspresentedin Table 3 to the popul ations of the markets covered
by those clusters, it is clear that there are many cable clustersthat serve asubstantial
portion of the households in the local broadcast markets in which they are located.
Inthese situations, thelocal broadcastersarelesslikely to risk anegotiating impasse
with the clustered cable company and therefore likely to face constraints on the
demands they can make for retransmission consent compensation.

Charter Communications CEO Neil Smit has stated that actionsit has taken to
increase the densities of its existing clusters have strengthened its position in
retransmission consent negotiations, making it more difficult for station groups to
play hardball given that they would put greater portions of their ad revenues at
stake.*® One industry observer has described this negotiating situation as follows:

Cable operators have more clout than telcos and even DBS. Cable operators are
big enough in major markets to take a broadcaster dark in 60%-80% of local
homes overnight. That would guarantee immediate pain as major advertisers
cancel. But aDBS operator might serve just 10%-20% of local homes so it can
inflict far less pain. Telcos are in the weakest position.®

More Program Networks/Fragmented Audiences

Another major structural market change has been the dramatic expansioninthe
number of program networks (sometimes referred to as channels) available to
consumers, with aresulting fall in average audience size per channel. Asshownin
Table 5, the number of video channels received by the average U.S. household
increased from 18.8 channels in 1985 to 104.2 channels in 2006, but neither the
number of television households nor the average household viewing time per day
increased nearly so dramatically during that period. Thusthe average audience size

% SeeMikeFarrell, “ Smit: Charter System Sales Could Help Retrans Talks,” Multichannel
Newswire, March 7, 2007, available at [http://www.multichannel .com/index.asp?ayout=
articlePrint& articleid=CA6422613], viewed on June 27, 2007.

37 John M. Higgins, “Money Talks: CBS Braces for Cable Showdown,” Broadcasting &
Cable, March 27, 2006, at p. 10.
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per program network has fallen substantially. Although the rapid growth in the
number of channels received by the average household has slowed in recent years,
channel availability continues to grow faster than total viewing hours. Moreover,
even the largest MVPD networks, which offer customers more than 200 channels,
cannot carry al available cable networks, which now number more than 500 national
networks as well as numerous regional networks.®

Table 5. Nielsen Data on Total Television Households,
Time Spent Viewing Per Household, and the Average Number
of Video Channels Received Per Household, 1985-2006

Average Number of Television Time Spent Viewing

Y ear Video Channels Householdsin Television, Per Day,
Received the U.S. (millions) Per Household

2006 104.2 110.2 8 hrs 14 mins
2005 96.4 109.6 8 hrs 11 mins
2004 92.6 108.4 8 hrs 01 mins
2000 61.4 100.8 7 hrs 35 mins
1995 411 95.4 7 hrs 17 mins
1990 332 92.1 6 hrs 53 mins
1985 18.8 84.9 7 hrs 10 mins

Sour ces: All datafrom Nielsen M ediaResearch, asfollows— number of channelsreceived, National
People Meter Sample, presented in a press release dated March 19, 2007, available at
[http://mww.nielsenmedia.com] (under “Latest News,” then “More,” then “Last Six Months,” the
March 19, 2007), viewed on June 27, 2007; television households, NTI, September each year,
available at [ http://mmww.tvb.org/rcentral/mediatrendstrack/tvbasics/02_TVHousehol ds.asp], viewed
on June 27, 2007; time spend viewing television, per day, per household, NTI annual averages,
Audimeter samplefor 1985, People M eter Samplefor all other years, avail ableat [ http://www.tvb.org/
rcentral/mediatrendstrack/tvbasics/08_TimeViewingHH.asp], viewed on June 27, 2007.

Thisproliferationin program networkshas had two general market implications.
Onthe one hand, thetypical program network has an audience share of lessthan 1%,
and unless its programming has very strong appeal to a subset of subscribers who
would be willing to pay separately for that programming, is not likely to command
much compensation from MV PDs for carriage rights. 1t may well bethat if such a
program network is not affiliated with an MV PD or with amajor programmer it will
have to rely on the commercial leased access rules and pay to gain access to an
MVPD.*

On the other hand, the relatively few program networks that attract larger
audiences are valuable to MV PDs for two reasons. First, a program network that
attracts a larger audience is, other things equal, likely to have more viewers who

% National Cable and Telecommunications Association, 2007 Industry Overview, at p. 7,
available at [http://i.ncta.com/ncta com/PDFSNCTA_Annua_Report 04.24.07.pdf],
viewed on June 27, 2007.

3 See footnote 14.
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might choose among competing MV PDs based on the availability of that network’s
programming; there is greater business risk to MVPDs not to carry that program
network. Second, larger audiences tend to attract more advertising revenuesfor the
MVPD.

According to Kagan Research, in 2005, of the several hundred advertising-
supported cable networks, only 8 received from MV PDs average monthly license
fees of 40 cents or more per subscriber, only 24 received fees of 20 cents or more,
only 51 received fees of 10 cents or more, and only 112 received fees of 2 cents or
more.”® Clearly, the current price-driven programmer-distributor impasses do not
directly involve the vast majority of program networks, programmers cannot
command significant price increases for them and, in any case, losing the right to
carry such aprogram network isunlikely to result in significant subscriber migration
to competing MV PDs.

Some program networks, however, remain extremely valuable to MV PDs and,
infact, in somewaysnetwork proliferation hasincreased the val ue of these networks,
even if their audience share has shrunk over time. Table 6 shows that although the
major broadcast networks share of U.S. television household usage has fallen
substantially over time, they continue to capture relatively large audiences. More
than 25% of all television usage (including usage to watch VCRs and to play video
games) is spent viewing the national programming offered by the four major
broadcast networks and the local and syndicated programming offered by those
networks local broadcast station affiliates, and that is projected to continue to
approach 25% of all usage at the end of the decade. Since both the nationa
programming and the local programming offered by these maor network affiliates
attract such relatively large audiences, an MVPD in a market where there is
competitionfrom other MV PDscouldfinditself at risk of |osing substantial numbers
of subscribers if a contract negotiation impasse resulted in it not carrying the
programming of one of those affiliates.”* Interestingly, recent reports that the four
major broadcast networks lost 2.5 million viewers during the spring of 2007
specifically raised theimpact that this might have on the advertising rates charged by
the networks, but did not address the potential impact on the broadcast networks
negotiations with MV PDs.*

40" K agan Research, The Economics of Basic Cable Networks, 2006, 12" Annual Edition,
2005, at pp. 58-60.

4 Aswill be discussed below, where a broadcaster owns or controls two major network
affiliated stationsinalocal market, itislikely towield significant |everagein retransmission
consent negotiations with local cable systems because the latter would not want to risk
losing carriage of the programming of two major networks and two local stations.

“2 See, for example, David Bauder, “ Data Says 2.5 Million LessWatching TV,” Associated
Presswire, May 8, 2007.
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Table 6. Estimated Share of U.S. Television Home Set Usage

by Program Source (%)

Saufea Early | Early | Early | Early | Early | Early Mid Late
1950s | 1960s | 1970s | 1980s | 1990s | 2000s | 2000s | 2000s
ABC/CBY
NBC 60 58 55 49 31 19 17 15
DuMont 4 — — — — — — —
Fox/WB/
UPN/Paxnet o - o T 2 4 S S
Network
Affiliates 30 29 25 23 18 10 7 6
Independent
Stations 6 11 16 20 16 12 11 10
PBS Stations — 2 4 3 3 2 2
Pay Cable — — — 4 4 4 4
Ad-
Supported — — 1 3 20 38 44 48
Cable
Other Cable — — — — 3 4 4
VCR Play — — — — 5 3 3
Video Games — — — 1 2 3 3
Average
Hours of Set
Usage 35 39 46 51 55 63 65 67
Weekly

Sour ce: MediaDynamics, Inc., TV Dimensions 2006, Annual Report. The usage shares attributed to
broadcast networks covers their network-originated programming. The usage shares attributed to
network affiliates covers their locally-originated programming plus syndicated programming. The
average hours of set usage weekly counts multiple-set usage to different sources at the same time as
separate exposures.

The data in Table 7 on the cumulative weekly reach of various program
networks also show the breadth of viewership enjoyed by the maor broadcast
networks. In any given week each of the four major networksisviewed (for at least
oneten-minute segment) by morethan 70% of al U.S. television househol ds, almost
double the viewership of the largest cable network.®

3 |f the recent decreases in major broadcast network audiences persist, however, the gap

between broadcast network reach and cable network reach may shrink.
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Table 7. The Average Weekly Cumulative Audience Reach
of the Largest Broadcast and Cable Program Networks,
First Quarter 2007

Program Networ k Average Weekly Cumulative M arket Reach
Broadcast Networks
CBS 74.5%
NBC 72.8%
ABC 72.6%
FOX 70.6%
Ccw 44.1%
MNT 29.8%
Cable Networks
USA 37.7%
TBS 37.1%
TNT 36.6%
A&E 29.5%
FX 28.9%
DISCOVERY 28.2%
LIFETIME 27.2%
COMEDY CENTRAL 27.2%
NICKELODEON 26.9%
SPIKE 26.8%
HISTORY 26.7%
AMC 25.9%
ESPN 25.1%

Sour ce: Nielsen Media Research Television Activity Report, NHI First Quarter 2007, available at
[http://tvb.org/rcentral/mediatrendstrack/tvbasics/ 10_Reach BdcstvsCable.asp], viewed on June27,
2007.

Moreover, the four major broadcast networks provide amost all of the most
popular television programs. Asshownin Table 8, during the 2005-2006 television
season, the 100 individual television programs with the largest audiences all were
maj or broadcast network programs. Although other broadcast programmersprovided
shows that ranked among the second one-hundred in ratings, the highest-rated
advertiser-supported cable network program was ranked 236, the second highest-
rated cable network program was ranked 389. This table slightly overstates the
dominance of broadcast programming because it does not include premium cable
programming, such as The Sopranos, which despite seeing itsaudiencesizefall from
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ahigh of 13 million householdsfor some episodesin 2002 to 9 million household for
some episodes in 2006, still would have had some episodes among the 100 most
highly watched programs.** Nonetheless, and despite the recent fall in the major
broadcast networks' audiences, for the foreseeabl e future those broadcast networks
are likely to continue to provide the lion's share of the most popular television
programs.

Table 8. The Individual Television Programs
with the Largest Audience Ratings,
2005-2006 Television Season

RK PROGRAM NW % RK PROGRAM NW %
1 SUPER BOWL XL (6:26P) ABC 41.62 56 WNTR OLYM FRI PRIME 2 NBC | 9.74
2 ACADEMY AWARDS ABC 23.08 57 TWO AND A HALF MEN CBS | 9.73
3 ROSE BOWL ABC 21.71 58 WNTROLYM SAT PRIME 3 NBC | 9.68
4 FOX NFC CHAMP (6:47P) FOX 20.77 59 FOX NFC CHAMP-POST FOX | 9.64
5 AMERICAN IDOL-TUESDAY FOX 17.72 60 DANCING W STARSRSLTS ABC | 9.57
6 | AMERICAN IDOL-WEDNESDAY | FOX 17.24 61 DEAL OR NO DEAL-MON NBC | 9.48
7 | AFCDIVISIONAL PLAYOFF- SA | CBS 16.14 62 FOX WORLD SERIES GAME 1 FOX | 9.47
8 DANCING WITH STARS-2/26 ABC 16.02 63 CSI: THU 8P SPECIAL CBS | 9.47
9 WNTR OLYM THU PRIME 2 NBC 15.77 63 CSI MIAMI SPECIAL CBS | 9.47
10 Csl CBS 15.68 65 FOX MLB NLCS GAME 6 FOX | 941
11 AMERICAN IDOL THU SP-3/9 FOX 15.52 66 COLD CASE CBS | 9.36
12 WNTROLYM TUE PRIME 2 NBC 15.48 67 LOST ABC | 9.29
13 AMERICAN IDOL THU SP-3/2 FOX 15.29 68 BARBARA WALTERS PRES ABC | 9.28
14 CSI - THANKSGIVING CBS 14.62 69 CSI-THU 8P SPECIAL CBS | 9.26
15 GREY'SANATOMY SP2-5/15 | ABC 14.23 70 CSI: MIAMI - SPCL CBS | 9.25
16 AFC/NFC PLAY OFF GM2 ABC 13.95 71 CSI: NY CBS | 9.24
17 DESPERATE HOUSEWIVES ABC 13.86 71 LAW AND ORDER: SVU NBC | 9.24
18 WNTR OLYM MON PRIME 2 NBC 13.59 73 DESTINATION LOST ABC | 9.22
19 WNTROLYM PRIME 1 NBC 13.46 74 SURVIVOR: PANAMA-EX FIN CBS | 9.21
20 | AMERICAN IDOL THU SP-2/23 | FOX 13.38 75 SURVIVOR: GUAT REUNION CBS | 9.18
21 WNTR OLYM SUN PRIME 1 NBC 13.3 76 FOX MLB LCS: GMS 1&2 FOX | 91
22 FOX WORLD SERIESGAME 4 | FOX 12.96 7 DEAL OR NO DEAL - WED NBC | 9.04
23 WNTR OLYM MON PRIME 1 NBC 12.86 78 SUGAR BOWL ABC | 8.99
24 WNTR OLYM OPEN CEREM NBC 12.81 79 60 MINUTES CBS | 8.97
25 GREY'SANATOMY ABC 12.58 80 BARBARA WALTERS PRES ABC | 8.96
26 | CRIMINAL MINDSPREVIEW SP | CBS 12.48 81 FOX MLB DIV: AL GM 5 FOX | 8.95
27 GOLDEN GLOBE AWARDS NBC 12.46 82 24 PRVW SP-1/15 9P FOX | 8.94
28 WITHOUT A TRACE CBS 12.38 83 WNTR OLYM CLOSE CEREM NBC | 8.88
29 ORANGE BOWL ABC 12.25 84 HOUSE SP-2/20 8P FOX | 8.83
30 DANCING WITH THE STARS ABC 11.98 85 CSI THU 8P-SPECIAL CBS | 8.75
31 WITHOUT A TRACE-THANKS | CBS 11.93 86 TWO AND A HALF MEN SPL CBS | 8.74
32 WNTR OLYM THU PRIME 1 NBC 11.92 87 ABC PREMIERE EVENT-4/10 ABC | 8.68

“ The Television Advertising Bureau, which tabul atesthese rati ngs based on data collected
by Nielsen, explains that it does not include ratings data for the premium cable programs
because those programs are aired multiple times in a week, but the Nielsen data are
presented asthe average audience, per showing, and therefore failsto measure the audience
sizefor theinitial showing of each episode.
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RK PROGRAM NW % RK PROGRAM NW %

33 CSI: MIAMI CBS 11.88 88 WILL & GRACE CLIP SPCL NBC | 857
34 SURVIVOR: GUATEMALA FIN | CBS 11.85 90 RUDOLPH-RED NOSE-RNDEER CBS | 857
35 WNTR OLYM SUN PRIME 2 NBC 11.6 90 NCIS 9P SPECIAL CBS | 8.56
37 WNTROLYM SAT PRIME 2 NBC 11.33 92 EXT MAKEOVER: HOME ED. ABC | 8.56
37 WNTR OLYM WED PRIME 1 NBC 11.27 93 CSI: MIAMI - SPECIAL CBS | 855
38 WNTROLYM FRI PRIME 1 NBC 11.27 93 LOST SP-1/11 ABC | 853
39 WNTROLYM TUE PRIME 1 NBC 11.26 95 COLD CASE-SPECIAL CBS | 853
40 CBSNCAA BSKBL CHAMP CBS 11.17 96 CHARLIE BRWN CHRISTMAS ABC | 851
41 CMA AWARDS CBS 11.08 97 24 PRVW SP-1/16 FOX | 8.49
42 FOX WORLD SERIESGAME 2 | FOX 11.06 98 CROSSING JORDAN 4/16 NBC | 8.45
43 FOX WORLD SERIESGAME 3 | FOX 11.01 99 DEAL OR NO DEAL 12/21 NBC | 84
44 GRAMMY AWARDS CBS 10.95 99 TWO AND HALF MEN-SPCL CBS | 8.39
45 SURVIVOR: GUATEMALA CBS 10.87 99 COMMANDER IN CHIEF ABC | 8.39
46 | OSCAR COUNTDOWN 2006 PT 2 [ ABC 10.86 236 NFL REGULAR SEASON L ESPN | 5.66
47 HOUSE SP-5/3 8P FOX 10.6 389 MLB DIVISIONAL SERIESL ESPN | 4.43
47 HOUSE FOX 10.6 419 2006 NBA ALLSTAR GAME TNT | 4.26
49 | SURVIVOR: GUATE THNKSGV | CBS 10.59 476 STATE OF THE UNION 2006 FXN | 3.8
49 NFL MON NIGHT FOOTBALL ABC 10.16 487 SJIMMY TIMMY PWRHR2 NICK | 3.73
51 24 PRVW SP-1/15 8P FOX 9.99 49 NBA PLAYOFF-CONF FINALSL ESP | 3.6
52 WNTR OLYM WED PRIME 2 NBC 9.79 526 SKIDSCHOICE 06 NICK | 3.51
53 NCIS CBS 9.77 562 WWE ENTERTAINMENT USA | 3.28
54 UNIT, THE CBS 9.76 569 FOP MOVIE FAIRY IDOL NICK | 3.21
55 | SURVIVOR: PANAMA-EXILEIS. [ CBS 9.75 586 NBA ALLSTAR SAT NIGHT TNT | 2.94

Source: Television Bureau of Advertising, Viewer Track, “Top-rated programs of 2005-06 in
Households,” based on datafrom Nielsen Galaxy Lightning 9/19/05-5/24/06, Advertising-Supported
Subscription TV only, available at [http://www.tvb.org/rcentral/Viewer Track/Full Season/05-06-
season-hh.asp], viewed on June 27, 2007.

Table 8 highlights another key factor in programmer-distributor negotiations.
Thereoftenisatiming element to must-have programming that programmerscan use
strategically in their negotiations with distributors. Television households are far
more likely to switch MVPD providers if they fear the loss of particular time-
sensitive programming, such as the Super Bowl, the Olympic Games, the National
Football League season, or the finale of American Idol or some other extremely
popular series. Some programmers have effectively timed their negotiations with
distributors to take advantage of such program schedules.® In some cases,
programmers with the rights to sports events have agreed to month-to-month
extensions of |apsed agreements with MV PDs until atime when akey sports event
was imminent and then used the threat of |ost access to that sports event as leverage
to complete a more favorabl e distribution agreement with the MV PDs.

Table 7 shows that, despite the dominance of the four major broadcast
networks, at least a dozen cable networks have succeeded in attracting more than

* See, for example, Linda Moss and Mike Farrell, “Dueling for Dollars,” Multichannel
Newswire, March 5, 2007, available at [http://www.multichannel .com/index.asp?ayout=
articlePrint& articleid=CA6421302], viewed on June 27, 2007, which includes adiscussion
of how broadcasters have used timing to their negotiating advantage.

“ 1d.
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25% of all television householdsfor at |east one 10-minute segment each week. Not
surprisingly, these cable networks generally have been able to command larger than
average per subscriber fees from MVPDs, as shown in Table 9. Those networks
commanding high per subscriber license fees that did not have broad reach into
households tended to fall into one of two categories — sports networks or news
networks — that have unique demand characteristics.’

Table 9. The Advertiser-Supported Cable Networks with the
Highest Average License Fees Per Subscriber Per Month, 2005

Networ k Monthly Fee Networ k Monthly Fee
ESPN 2.60 Discovery 0.24
Fox Sports 1.68 ESPN2 0.23
TNT 0.86 AMC 0.22
Disney Channel 0.78 ABC Family 0.22
USA 0.45 A&E 0.21
CNN 0.44 Golf Channel 0.21
Nickelodeon 0.40 Independent Film 0.21
NBA TV 0.34 Lifetime 0.21
Sundance 0.29 Fox Soccer 0.20
TBS 0.29 E! 0.19
Turner Classic Movies 0.28 NFL Network 0.19
MTV 0.28 Natl. Geographic 0.19
FX 0.27 Spike TV 0.18
Fox News 0.25 History Channel 0.18

CNBC 0.25

Sour ce: Kagan Research, Economics of Basic Cable Networks, 2006, 12" Annual Edition,
2005, at p. 58.

The proliferation of program networks may be having another market impact.
In the early and mid 1990s, the average U.S. television household received 41
channels; with thelesser audiencefragmentation that existed then, alarger proportion
of networks could expect to capture enough audience shareto be profitable. Thekey
strategic element wasto gain athreshold penetration level on basic cabletiers. With
such penetration, there was a reasonable chance to become profitable. Thus one
strategy attractive to large programmers whose existing programming had already
gained some brand identity wasto introduce additional program networks under the

" For example, in an interview that appeared in the May 7, 2007 edition of Broadcasting
& Cable (at pp. 14-16), Jim Bewkes, president and chief operating officer of Time Warner,
stated that about half of CNN’s viewers do not watch any other television, “so if you're
trying to reach that audience, you want to reach them there.”
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corporate brand umbrella, such as Disney, Discovery, ESPN, or Fox. Sincethen, the
increase in the number of channels available to households and continued
competitive entry by new program networks has resulted in more and more video
networks being only marginally profitable; most program networks do not generate
revenuesin excess of production costs and the likelihood of anew program network
proving very popular and profitable is diminishing. This may be constraining the
incentive, which has been strong in the past, of large programmers to introduce
additional program networks, sometimes even when they can use their entrenched
successful networksto cross-market their new networks.*® Thus, althoughit hasbeen
common for distributors to compensate a programmer for carriage of that
programmer’ spopular programming by agreeing al soto carry the programmer’ snew
program networks, that isbecoming alessattractiveform of compensation unlessthe
programmer has an extremely strong brand identity to exploit. It appears that
increasingly amore attractive aternative isfor the programmer to extract the value
fromitspopular programming directly, by demanding cash payment from distributors
for carriage of that popular programming.

Audience fragmentation also appears to be affecting the relationship between
the large broadcast networks and their affiliated broadcast stations. Traditionaly,
under the network-affiliate contracts, the networks assumed the retransmission
consent rights of their affiliates, in exchange for making cash payments to the
affiliates. The broadcast networks then typically negotiated retransmission consent
agreementsinwhich the MV PDsagreed to carry new, or less popular, cable program
networks owned by the broadcast networks (for example, MSNBC or ESPN Classic)
aspartial compensation for carrying the broadcast network. Recently, the broadcast
networks seem to be changing their business strategy, giving back to their affiliate
broadcast stations the right to negotiate retransmission consent compensation from
MV PDs in exchange for reducing or eliminating the cash payments they make to
their affiliate stations. According to areport in Multichannel Newswire:

And during the past several years, the “Big Four” networks have renegotiated
affiliate dealsto eventually eliminate once-lucrative network compensation fees
paid to stations to carry programming from ABC, CBS, Fox, and NBC.

Perhaps not coincidentally, those fees began to decline precipitously in 2005,
right around the time that retransmission consent revenue [for the affiliate
stations] began torise. For example, in 2005, network compensation at Hearst-
Argylefell 35.9% from $28.8 millionto $19.1 million and dipped another 48.7%
in 2006 to $9.8 million.

At Nexstar, network compensation dipped 22.4% in 2005, to $6.6 million, and
fell 36.4% to $4.2 million in 2006. At Sinclair, the drop-off was less dramatic
— 7% in 2005, from $14.3 million to $13.3 million (the company has not yet

“8 However, despite the fact that most advertising-supported cable network are not able to
command substantial per subscriber fees from MV PDs, in The Economics of Basic Cable
Networks, 2006, 12" Annual Edition, 2005, at p. 3, Kagan Research concluded:

There' s no question why so many want to enter this business — the economics

are very attractive if oneis successful. The industry posted an estimated $9.0

billion in cash flow in 2004, with an enviable margin of 34.1%.
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released 2006 network compensation) — but the station owner expects more
dramatic declines in the coming years.

In its 2005 annual report, Sinclair even went so far as to say that retransmission
consent fees have “replaced the steady decline in revenues from television
network compensation.”*

The trend toward greater program network proliferation and fragmented
audiencesiscomplicated by several significant technologically-drivenforces. During
thetransition from analogto digital technology, programmersof both cable networks
and broadcast networks aretrying to get MV PDsto carry their programming in both
analogand digital format — and to carry their digital programmingin high definition
aswell asstandard format. Thus, asingleprogram network now might seek multiple
channelson an MV PD system to offer analog, digital, and high-definition feeds. At
the same time, the deployment of digital technology is allowing broadcasters to
provide multiple digital signals (that is, multiple video programs) on their licensed
spectrum, not just a single signal. A broadcaster that previously provided
programming for one channel onan MV PD system now may seek multiple channels,
which, depending on how the FCC ultimately implements the must-carry and
retransmission consent rules in a multicast digital environment, could result in a
larger portion of an MVPD’s system being set aside exclusively for broadcast
program networks. Whether these technological changes strengthen the negotiating
positionsof programmersor distributorsmay well depend almost entirely on how the
FCC, or Congress, adopts the must-carry and retransmission consent rules for this
new environment. In the short run, however, to obtain carriage of multiple signals
intheir retransmission consent negotiationswith MV PDs, broadcasters may haveto
compromise on other objectives, such as higher cash payments.

Cable System Revenueis Growing From High Speed Internet
Access and Telephone Services

M ost cable operators have upgraded their systems over the past decade and now
are able to offer awide array of services over their broadband networks, including
high speed data, telephone, and digital video services, as well as traditional analog
video services. As shown in Table 10, the revenue base of the cable system
operatorsisdiversifying, with fastest growth occurringin high speed data, telephone,
and digital tier video services. Most subscribers who select these newer services
purchase them as part of a bundled package with basic cable service. Thistrendis
helping cable operators in their negotiations with programmersin two ways. First,
subscribers who purchase service bundles are less likely to switch to a competing
MV PD if their current provider weretolosecarriage of aparticular program network,
even apopular network. Thisisparticularly the caseif the competing MV PD cannot
offer the full array of services that the cable company does; for example, satellite
companies often cannot offer high speed data and telephone services at a price or
uplink speed that is competitive with cable companies. Second, if acable company

“ LindaMossand Mike Farrell, “Dueling for Dollars,” Multichannel Newswire, March 5,
2007, availableat [ http://www.multichannel .com/index.asp? ayout=articlePrint& articleid=
CA6421302], viewed on June 27, 2007.
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isenjoying rapid revenue growth from non-video services, it may be morewilling to
hold the line in its negotiations with programmers because it is easier to absorb a
potential loss of video revenues stemming from an impasse and loss of program
carriage when other revenues are growing. On the other hand, the additional
revenues generated by these“tripleplay” offeringsmay allow acable operator to pay
more for programming.

Table 10. Cable Company Revenues, by Service,
1996-2005, in Millions of Dollars

ve | oc | Bremun | Digtd | ooy | Teshone | NetLod | icaiancons
1996 18,249 4,359 0 — — 1,413 1,894
1997 20,213 4,616 3 — 8 1,636 2,164
1998 21,574 4,858 98 103 26 1,898 2,333
1999 22,732 5,025 443 386 78 2,267 2,850
2000 24,142 5,259 588 751 275 2,447 2,968
2001 26,324 5,756 1,763 1,870 713 2,431 3,049
2002 27,690 5,963 2,693 4,525 1,265 2,800 3,359
2003 29,000 5,891 3,396 6,772 1,499 2,851 4,237
2004 30,080 6,225 3,966 8,965 1,623 3,236 5,091
2005 31,075 6,389 4,563 11,245 2,158 3,381 6,514

Source: Kagan Research, Broadband Cable Financial Databook, 26" Edition, 2006, at p. 8.
Miscellaneousrevenuesinclude commercial revenue, pay-per-view, advanced anal og, home shopping,
equipment charges, home networking, pay instalation, NVOD, VOD/SVOD, interactive, games,
DVRs, and high definition services.

There has been an interesting market response to the growth in cable system
revenuesfrom non-video services. Asthesenew revenue sources haveincreased the
average revenue generated per subscribing household (known in the industry as
average revenue per unit, or ARPU), the value of existing cable systems has grown
and this has been reflected in the price per subscriber at which cable systems have
beensold. This,inturn, hasaffected at | east one programmer-distributor negotiation.
On July 1, 2006, Suddenlink Communications completed the purchase from Charter
Communications of cable systems in West Virginia with 240,000 subscribers,
200,000 of whom live in the Charleston, WV service area of a Sinclair Broadcast
Group-owned television station (WCHS, an ABC affiliate) and another television
station (WV AH, aFox affiliate) for which Sinclair hasalocal marketing agreement.
The retransmission consent agreement between Charter and Sinclair had expired
prior to the Suddenlink purchase,® so Suddenlink entered retransmission consent

% See Mike Farrell, “Suddenlink, Sinclair in Retrans Clash,” Multichannel News, July 5,
2006, available at [http://www.multichannel.com/index.asp?ayout=articlePrint
(continued...)
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negotiations with Sinclair before the purchase was completed. Sinclair had sought
$4 million in cash payments over three years. But when Sinclair learned that the
purchase price was $800 million, it raised its demand to more than $42 million.
Sinclair’ svicepresident and general counsel reportedly stated that, “ If they’ re paying
$3,200 per sub[scriber], why shouldn’t a piece of that be coming to us?’** This
raisesaninterestingissue. To theextent the high cable system valuationisafunction
of the programming provided by Sinclair, Sinclair would seemto haveastrong claim
for larger cash payments. But to the extent the valuation is not related to Sinclair’s
programming, if Sinclair were nonetheless able to command larger cash payments
that might suggest that the current retransmission consent process may be allowing
programmers to siphon off funds that might, from a public policy perspective, be
better left to cable operators to expand their broadband infrastructure capabilities.

Specific Examples
of Programmer-Distributor Conflicts

As early as 2005, broadcasters announced their intentions to receive cash
payments from MVPDs for retransmission of their broadcast signals that are
comparable to the payments MVPDs make for cable program networks.> It
generally hasnot been the mega-programmer broadcast networks (that a so own cable
networks) that have been most aggressive in the pursuit of cash payments; rather it
has been the larger non-network station groups (such as Sinclair, Nexstar, and Belo)
and the lone broadcast network that no longer has cable network interests (CBS was
spun off from Viacom in 2005, with the latter retaining such cable networks as
MTV). Inthe past two years, despite the confidentiality under which contracts are
negotiated, parties have frequently reported to the trade press the difficulties they
were having in their on-going negotiations. This section does not attempt to provide
an exhaustive recitation of recent programmer-distributor conflicts. Rather, it
presents five exemplary cases in an attempt to reflect how the market currently is
operating and explore the factors (including federal rules) that tend to influence
negotiations.

Nexstar: The First Broadcaster to Aggressively Seek
Cash Payments for Retransmission Consent

In January 2005, Nexstar Broadcasting Group, which owns and operates 27
stations in medium sized markets, and provides management, sales, and other
services to an additional 15 stations owned by Mission Broadcasting, sought a
monthly 30 cents per subscriber cash payment fee from Cox Communications and

%0 (...continued)
& articlelD=CA6349903], viewed on June 27, 2007.

1 Mike Farrell, “Suddenlink in Retrans Row,” Multichannel News, July 10, 2006, at p. 8.

2 See, for example, Linda Moss, “MSOs See Rough Road to Retransmission Deals,”
Multichannel News, July 25, 2005, at p. 1, and Tania Pancyk-Coallins, “Viacom Plans
Carriage Fees for CBS Programming,” Communications Daily, September 16, 2005, at p.
7.
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Cable One (the fourth and tenth largest cable operators, respectively), for the right
toretransmit the signals of each of the Nexstar/Mission broadcast stationsin the Cox
and Cable One franchise areas. Cox filed acomplaint with the FCC on January 19,
2005, aleging that Nexstar and Mission refused to budge from their cash demands
and therefore had not negotiated in good faith.>® Cox alleged that Nexstar was
demanding that Cox pay $8.9 million for the next three years “for the privilege of
retransmitting the signals of 5 television stations that are free over-the-air in these
communities.” Cox sought an expedited Commission order setting relief and
sanctionsand requiring that the partiesresume negotiations.> Nexstar responded that
Cox was refusing to consider making any cash payments.®

Whenit filed the petition, Cox had already been required to discontinuecarrying
KLST, the CBS affiliate in San Angelo, TX, and KRBC, the NBC affiliate in
Abilene, TX, on Cox cable systems with 72,500 customers, and if there were no
agreement by the end of January 2005, Cox systems with 45,230 customers would
beforced to stop carrying KSNF, the NBC affiliatein Joplin, MO, KODE, the ABC
affiliate in Joplin, and KTAL, the NBC affiliate in Shreveport, LA-Texarkana, TX.
When it had to discontinue carriage of the broadcast stations, Cox provided theHBO
Family networksin their place.

Nexstar had grown rapidly through acquisitions earlier in the decade, but lost
more than $140 million between 2001 and 2005 and was trying to pay down $600
million in debt, which was greater than its revenues over those four years.®
Nexstar’ schief operating officer, Duane Lammers, reportedly stated that hiscompany
faced costs associated with the digital transition and if cable companies take his
stations' signals and resell them to viewers, “it’s only fair we get a piece.”

On February 2, 2005, Cox prevented the loss of carriage of the two Joplin, MO
broadcast stations for which the retransmission agreement had expired by using a
“management reorganization” that combined the Missouri systems with Kansas
systems and folded them into a retransmission agreement for its Kansas cable
systems.® But Cox did lose carriage of Nexstar's KTAL station in Shreveport-
Texarkana on February 1, 2005. Moreover, Bossier City, LA City Attorney James

3 After thefact, the Nexstar position was described in Broadcasting & Cable as“ atake-it-
or-leave-it demand: Pay 30¢ monthly per subscriber, or we'll yank our signals.” See John
M. Higgins, “Cable, Broadcast Battles End,” Broadcasting & Cable, February 6, 2006,
available at http://www.broadcastingcabl e.com/index.asp?ayout=articlePrint& article
ID=CA6304947], viewed on June 27, 2007.

> Anne Veigle, “Cox Asks FCC to Order Nexstar to Retransmission Negotiating Table,”
Communications Daily, January 21, 2005, at pp. 4-5.

* “Mass Media Notes,” Communications Daily, February 2, 2005, at p. 9.

% “Texas broadcaster pulls stations off cable,” BroadcastEngineering, January 23, 2005,
available at [http://broadcastengineering.com/news/texas-cable-broadcaster-20050123/],
viewed on June 27, 2007.

> 1d.

% AnneVeigle, “Cox Maneuver Puts TV Stations Back on Cable,” Communications Daily,
February 3, 2005, at pp. 4-5.
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Hall sent Cox aletter threatening legal action unless KTAL were restored to cable
carriage, claimingthat not providing KTAL “isaviolation of thefranchise agreement
between the City of Bossier City and Cox Communications.”>®

The dispute in Joplin aso involved Cable One, which lost carriage of the two
Nexstar broadcast stations on January 1, 2005. The dispute benefitted satellite
operators, who reported abig upsurgein service orders, Express Cellular & Satellite
in Joplin reported an increase from approximately four installations a day to 20.%°

Both Cable Oneand Cox responded to thelost carriage of the Nexstar broadcast
stationsby holding special eventsat whichthey gave away old fashioned “ rabbit-ear”
television antennas that would allow their subscribersto receive the Nexstar signals
free over-the-air. Cox said it handed out 800 antennasin Abilene, TX, and 2,800 in
San Angelo, TX. Cox also said that it had lost 1,000 subscribers (out of atotal of
105,000 subscribers) during the period the Nexstar stations— all affiliates of major
broadcast networks — were removed from its cable systems.®

According to the trade press, with the loss of cable carriage, Nexstar stations
ratings plunged and their advertising revenues fell accordingly.”? Nexstar
acknowledged losing several million dollars in revenues. With all three parties
harmed by the impasse, after 10 months, on October 20, 2005, Cox, Nexstar and
Mission signed a retransmission consent agreement for analog and digital carriage
rights, covering 12 Nexstar and 9 Mission station serving Abilene-Sweetwater, San
Angelo, Lubbock, Amarillo, Odessa-Midland, and Beaumont-Port Arthur, TX,
Shreveport, LA, Fort Smith, Little Rock, and Monroe-El Dorado, AK, Springfield
and Joplin, MO, and Pittsburg, K®S. The agreement allowed Cox to again carry
KLST/CBS in San Angelo; KTAL/NBC in Bossier City and Minden, LA, and in
Magnolia, AK and Mt. Pleasant, TX; and KRBC/NBC (aMission station) in Abilene,
Sweetwater, and Snyder, TX. These stations had been removed from the Cox lineup
in January 2005.

The FCC did not act upon the Cox complaint during the 10 months that the
negotiating impasse resulted in the Nexstar stations not being carried on the Cox
systems. When the new retransmission consent agreement was reached, the FCC
dismissed the complaint as moot.

The terms of the retransmission consent agreement between Cox and Nexstar
were not disclosed, but industry executives say Cox and Cable One did not pay the
straight license fees Nexstar was demanding; rather they agreed to buy a certain

* 1d.
€ d.
61 “Cox Tries a Rabbit Punch,” Broadcasting & Cable, February 21, 2005, at p. 8.

62 John M. Higgins, “Cable, Broadcast Battles End,” Broadcasting & Cable, February 6,
2006, avail ableat [ http://www.broadcastingcable.com/index.asp?ayout=articlePrint& article
ID=CA6304947], viewed on June 28, 2007.

& “Cox Communications, Nexstar Broadcasting and Mission Broadcasting Reach
Retransmission Consent Agreement,” Business Wire, October 20, 2005.
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amount of advertising on the Nexstar broadcast stations.® But smaller cable
operators appear to have capitulated to Nexstar’ swillingnessto go dark. At theend
of 2005, Nexstar reached anumber of retransmission consent agreementswith these
smaller cable operators that Nexstar said included cash payments. DBS operators
already had agreed to make cash payments because they needed the local broadcast
signalsto be ableto competewith cable. InFebruary 2006, Nexstar CEO Perry Sook
said the company expected to collect around $12 million per year from its recent
round of negotiations with cable and DBS operators.®® It was estimated that 15 to
20% of those revenues came from satellite companies and about 30% of those
revenues were in the form of payments for advertising.

Nexstar reported ahugeincreasein retransmission consent revenuesfrom cable
and satellite companies in 2006. CEO Sook reportedly said these revenues were
$13.7 million in 2006, nearly five times the $2.8 million the broadcaster recorded in
2005.% Of that 2006 revenue, $8.7 million was cash compensation and $5 million
was from advertising agreements. The revenues came from agreements struck with
150 cable operators, DISH Network, DirecTV, and all the overbuilders in its
territories. Sook said the company expects these revenuesto increase in 2007 from
agreements with telephone companies, the expansion of the satellite local-into-local
service, and escalator clauses in existing agreements with cable operators. He said
many existing Nexstar retransmission consent agreements expire in 2008 and 2009,
which will provide an opportunity to further increase retransmission consent
revenues then.

Nexstar appears to have succeeded in its strategy of suffering short-term
advertising revenuel ossesin order to createthe precedent of obtai ning cash payments
from MVPDs for carriage of its broadcast signals. It is possible that this strategy
couldwork becausetherewaslittle overlap between the mid-sized citiesit served and
the generally larger cities served by the two most formidable cable companies —
Comcast and Time Warner.

& John M. Higgins, “Cable, Broadcast Battles End,” Broadcasting & Cable, February 6,
2006, avail ableat [ http://www.broadcastingcabl e.com/index.asp? ayout=articlePrint& article
ID=CA6304947], viewed on June 28, 2007.

& John M. Higgins, “Cable, Broadcast Battles End,” Broadcasting & Cable, February 6,
2006, availableat [ http://www.broadcastingcable.com/index.asp? ayout=articlePrint& article
ID=CA6304947], viewed on June 28, 2007.

% Mike Farrell, “Nexstar: Retrans Revenues Up,” Multichannel News, March 1, 2007,
availableat [http://multichannel.com/index.asp? ayout=articlePrint& articlel D=CA 6420695],
viewed on April 20, 2007.
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CBS: The Only Major Broadcast Network to Aggressively
Seek Cash Payments for Retransmission Consent

In 2005, when it still owned the CBS and UPN networks but had already
announced plans to spin off its broadcast assets, Viacom publicly announced its
intention to obtain the same retransmission fees from cable operatorsfor carriage of
its broadcast networks as it received for carriage of its USA cable network; this
would have made it the first broadcast network owner to receive cash payments.®’
Industry observers indicated that CBS might be able to do this because in its
retransmission consent negotiations, post-spin off, when it no longer had cable
program networks, it would not have to consider the impact of pushing for cash
payments for its broadcast network on its ability to obtain carriage and cash for its
cable networks. (During the period, it was public knowledge that MTV, which is
owned by Viacom, wanted to introduce several new M TV -branded cabl e networks.)
Industry observers also indicated that if CBS were to succeed, this might set a
precedent that would hel p non-network station groups, such as Gannett, Tribune, and
Belo, inthelr retransmission consent negotiations, but would havelessimpact onthe
negotiations involving the other major broadcast networks, which still have cable
networks.

A number of larger cable operators— Charter, Cox, Insight, and Time Warner
— publicly responded that they would not pay cash for broadcast carriage, though
some did not rule out the possibility of non-cash payments.® (The largest cable
operator, Comcast, had signed along-term carriage contract with Viacom at the end
of 2003, and thus would not have been affected by the Viacom proposal.) Thecable
operators argued that the broadcast networks continue to lose audience share and
therefore could not demand cash payments, and also that broadcasters were given
spectrum for free and that cable companies should not have to pay for broadcast
signals that customers can get off the air for free. CBS argued that its broadcast
network audience share continued to far exceed that of any cable network and
MV PDs should pay for any programming that they provide their subscribers.

Inearly March 2006, CBS president Leslie Moonves predi cted that CBSwould
eventually get “hundreds of millions of dollars’ from retransmission consent
agreements covering the 60 million househol dsreached by the CBS and CW stations
owned and operated by CB®S. L ater that month, CBS successfully negotiateditsfirst
retransmissi on consent agreement i nvol ving cash payments— with Verizon, the new
telephone company entrant into the MV PD industry, for carriage of CBS's owned-
and-operated stations. Althoughthetermswerenot announced, industry sourcessaid
they were “similar to Hearst-Argyle's recent breakthrough agreement with DBS

67 See, for example, “MassMediaNotes,” Communications Daily, June 7, 2005, at p. 9, and
Tania Panczyk-Collins, “Viacom Plans Carriage Fees for CBS Programming,”
Communications Daily, September 16, 2005, at p. 7.

& Jonathan Make, “Cable Won't Pay Cash for Carriage, Despite Viacom Demands,”
Communications Daily, September 19, 2005, at pp. 3-4.

& John Eggerton, “ Moonves Sees Nine-Figure Retrans Pot,” Broadcasting & Cable, March
6, 2006, at p. 27.
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service Echostar” under which Echostar (DISH Network) paid 50 cents per month
for each of its subscribersin the station group’s markets.”

In February 2007, CBS announced that it had successfully negotiated
retransmission consent agreements with cash payment provisions with nine small
cable operators, covering atotal of one million cable television subscriberswho can
watch CBS owned-and-operated stations.” But CBS provided no public
confirmation of the exact amount of cash being paid by the cable companies, or even
of the identities of the cable companies, citing confidentiality provisions in the
agreements. Industry observers had differences of opinion on the terms of the
agreements; some thought CBS was receiving 50 cents per subscriber per month ($6
million per year), or even more, while others thought some of the compensation was
in the form of barter advertising time. Wall Street analysts estimated that cash
payments of 50 cents per subscriber per month could generate between $155 million
and $240 million in annual revenuesfor CBS. A Bank of Americareport, however,
stated that “the market value for broadcast retransmission rights won't really be
determined until CBS's agreements with the largest cable operators come up for
renewa startingin ‘09-10.” "2

DISH Network/Lifetime/Hearst-Argyle: An Example of the
Complexity of Programmer-Distributor Negotiations

DISH Network has attempted to differentiate itself from other MV PDs in part
by being the low-price provider, offering packages at lower prices than its
competitors, though sometimes not offering on its more basic tiers certain high-cost
networks that are provided on its competitors more basic tiers.”® (In contrast,
DirecTV has differentiated itself in part by having the most sports programming,
including some sports programming for which it is the exclusive provider.) Given

0 John M. Higgins, “Money Talks. CBS Braces for Cable Showdown,” Broadcasting &
Cable, March 27, 2006, at p. 10. Seethediscussion of the DISH Network/Lifetime/Hearst-
Argyle negotiations in the next section of this report.

" LindaMoss, “CBS Eyes New Deals,” Multichannel News, February 26, 2007, at p. 3.

2 See LindaMoss, “CBS Eyes New Deals,” Multichannel News, February 26, 2007, at p.
3, and also Michael Malone, “ CBS Demands— And Gets— Cash,” Broadcasting & Cable,
February 26, 2007, at p. 43.

3 One of the key elements in programmer-distributor negotiations is the tier that the
network(s) will be placed on. Most MV PDs offer several tiers — a most basic tier with
perhaps 60 program channels, and progressively higher-priced tiers with perhaps 120 and
180 program channels. Programmers, of course, typically seek placement of their networks
on the most basic tier, which will be purchased by the most households and thus generate
higher revenues in the form of greater per subscriber fees and more advertising revenues.
Industry analysts and thetrade press often report the subscriber level sfor each of thesetiers,
but rarely agree on those particular levels. The discussion in this section cites a number of
different sources with inconsistent subscriber figures and thus there are some
inconsi stencies about the gain or lossin subscribers as a particular network is moved from
one tier to another. This section seeks to show the general impact of a changein tier, not
to present a quantitative impact calculation, and thus accepts those inconsistencies.



CRS-37

its business strategy, DISH Network has had more carriage disputes than other
MV PDs with programmers that have sought to raise per subscriber charges.”

On December 31, 2005, DISH Network removed the Lifetime and Lifetime
Movie networks, which target women audiences, from the DISH Network “top 60"
package (itsmost basic package, variously estimated to have 11 million or 12 million
subscribers) over a carriage dispute. DISH Network and Lifetime each alleged that
the other was making unreasonable demands in their negotiations and then publicly
distorting and mischaracterizing the other’s most recent offer.” Lifetime's press
release included quotes of concern from non-profit organizations that serve women
and partner with Lifetime. DISH Network claimed that its contractual arrangements
with 180 networks had been scheduled to expire on December 31, 2005, but it only
experienced an impasse in re-negotiations with Lifetime.” DISH Network also
claimed that it wanted to return the Lifetime network to DISH Network, but not at
the 76% price increase it alleged Lifetime was seeking. Lifetime claimed it was
seeking a much smaller price increase. Lifetime was the fourth-most-viewed
advertising-supported cable network in the fourth quarter of 2005.

To replace the Lifetime networks, DISH Network temporarily carried
Cablevision’s WE:Women'’ s Entertainment network on the channel it had used for
Lifetime and the Encore Love Movie network on the channel it had used for the
LifetimeMovienetwork. Inmid-January 2006, DISH Network worked out acarriage
arrangement with Oxygen Media, another network targeting women audiences, tofill
thechannel slot previously held by LifetimeMovienetwork on DISH Network’ s“top
120" package, which is received by an estimated 9 or 10 million DISH Network
subscribers. This appeared to be a straight-forward contractual impasse between an
MV PD and a cable programmer — with DISH Network risking losing subscribers

" For example, in addition to the dispute with Lifetime described in this section, DISH
Network has had a highly publicized dispute with Court TV. When renegotiating carriage
terms for the period beginning January 1, 2007, DISH Network sought to move Court TV
fromits “top 60" tier, which one observer estimated to have 11 million subscribers, to its
“top 120" tier, whichwasestimated to have only 8 million subscribers. Court TV responded
by seeking a70% increaseinitsper subscriber fee. DISH Network refused to pay the higher
fee and removed Court TV from its tier, replacing it with The Biography Channel. On
February 9, 2007, DISH Network and Court TV announced anew carriage agreement under
which Court TV was carried on DISH Network’s “top 120" tier, but other terms of the
agreement were not disclosed. See Linda Moss, “Dish Drops Court TV from Lineup,”
Multichannel News, January 8, 2007, at p. 40, and LindaMoss, “Court TV Returnsto Dish
Network,” Multichannel Newsline, February 9, 2007, available at
[http://www.multichannel .com/index.asp? ayout=articl ePrint& articlel D=CA6415345],
viewed on June 28, 2007. Inrecent years, DISH Network hasalso beeninvolvedin carriage
disputeswith OLN (now Versus) and Viacom. SeeLindaMossand Mike Reynolds, “Dish
SetsaDate: Feb. 1,” Multichannel News, January 29, 2007, at p. 3.

> Anne Becker, “Lifetime, Echostar Carriage Dispute Rages,” Broadcasting & Cable,
January 4, 2006, available at [http:www.broadcastingcable.com/index.asp? ayout=article
Print& articlel D=CA6296491], viewed on June 28, 2007.

% Adrianne Kroepsch, “EchoStar Pulls Plug on Lifetime After Failed Carriage
Negotiations,” Communications Daily, January 4, 2006, at p. 3.
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to DirecTV and cable operators and Lifetime losing revenues as Oxygen takes
advantage of the gap in women'’s networks in the DISH Network line-up.

But, as described in several trade press news analyses, in fact the negotiating
mechanics were more complex.”” Lifetime is 50% owned by Hearst Corp., the
controlling shareholder of Hearst-Argyle Television, which owns 28 broadcast
television stations. Hearst-Argyletherefore had theright to negotiate retransmission
consent agreements with the cable and satellite companies operating in those local
broadcast markets; there were about 16 million television householdsin those local
markets, approximately 14 million of which subscribed to MVPDs. But Hearst-
Argyle traditionally had made Lifetime its “agent” in the retransmission consent
negotiations with the MVPDs, and in those negotiations Lifetime had successfully
secured carriage of, and higher cash payments for, the various Lifetime cable
networks— rather than seeking cash payments from the MV PDs for carriage of the
Hearst-Argylebroadcast signals. Inexchange, Lifetime compensated Hearst-Argyle
$1.8 million in 2004 and $5 million in the first nine months of 2005, or
approximately 4 cents per month for each MVPD subscriber in the local markets
served by Hearst-Argyle broadcast stations.

However, instead of continuing to use Lifetime as its retransmission consent
agent initsnegotiationswith DISH Network, just asthe December 31, 2005 deadline
wasapproaching, Hearst-Argyleitself undertook retransmission consent negotiations
directly with DISH Network, and accepted DISH Network’s offer of $11 million a
year to carry the Hearst-Argyle broadcast stations to DISH Network’s 1.8 million
subscribersintheHearst-Argyle markets.” Thisrepresented approximately 50 cents
per subscriber per month, morethan 10 timeswhat Hearst-Argyle had beenreceiving
from Lifetime. But it meant that Lifetime would have to negotiate its own carriage
agreement with DISH Network, without the leverage of being able to deny DISH
Network access to the Hearst-Argyle broadcast programming if an agreement were
not reached.

For its part, DISH Network appears to have believed it was in its financia
interest to break tradition and make a cash payment to Hearst-Argyle on the
expectation that it would save more than that amount in its negotiations with
Lifetime. Presumably it believed that Lifetime, if forced to negotiate carriage on its
own outside the context of retransmission consent negotiations, would lack market
leverage and would have to accept a lower cash payment, since its programming,
although popular, does not represent the sort of must-have programming whose
absence would lead to significant desertion by DISH Network subscribers. A

" See John M. Higgins, “Money Talks: Deal of a Lifetime,” Broadcasting & Cable,
January 16, 2006, at p. 17, and Mike Reynolds, “Hearst Key to Lifetime-Dish,”
Multichannel Newswire, February 2, 2006, available at [http://www.multichannel .com/
index.asp?ayout=articlePrint& articleid=CA6303719], viewed on June 28, 2007.

8 This apparently had not been announced publicly, but rather reported in a December 30,
2005 8-K filing that Hearst-Argyle made to the Securities and Exchange Commission. See
Mike Reynolds, “Hearst Key to Lifetime-Dish,” Multichannel Newswire, February 2, 2006,
available at [http://www.multichannel.com/index.asp?layout=articlePrint& articleid
=CA6303719], viewed on June 28, 2007.
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Broadcasting & Cable analyst concluded that if DISH Network could succeed in
obtaining areduction of 8 cents per month in cash paymentsto Lifetimefor all 11 or
12 million DISH Network subscribers that would more than make up for a net
increase of 46 cents per month in cash paymentsto Hearst-Argylefor the 1.8 million
DISH Network subscribers located in local markets served by Hearst-Argyle
broadcast stations.” But this raised a strategic market question that was widely
discussed in the trade press: would DISH Network lose, nonethel ess, because it had
set the precedent of paying cash for carriage of abroadcast network?

In any case, DISH Network could not accomplish its objective if it made cash
payments to Hearst-Argyle and also agreed to a higher — rather than lower —
payment to Lifetime, so an impasse with Lifetime may have been inevitable, even if
Lifetime only sought anominal price increase.

A monthlater, on February 1, 2006, Lifetimewasback on DISH Network’ s*top
60" tier.2 In an amended submission to the Securities and Exchange Commission,
dated January 31, 2006, Hearst-Argyle stated that it had revoked its December 2005
agreement with DISH Network and instead signed a “replacement agreement” that
was “substantially similar to the previous contract,” except that DISH Network
would not pay Hearst-Argyle cash consideration. Hearst-Argyle aso indicated that
it amended its compensation agreement with Lifetime — apparently with Lifetime
(instead of DISH Network) compensating Hearst-Argyle for the value of the
retransmission consent rightsin the negotiations, around $11 million. Thatis, DISH
Network would pay Lifetime an unstated amount for carriage of the Lifetime cable
networks and Hearst-Argyle broadcast networks, and then Lifetime would pay
Hearst-Argyle $11 million. In this fashion, DISH Network could claim it was no
longer making cash paymentsto Hearst-Argyle, even though in effect it was paying
Hearst-Argyle for carriage of the broadcast signals. There was no public
announcement of how much DISH Network was paying Lifetime, thus fostering
debatein thetrade presswhether DISH Network had been ableto reduce the payment
to Lifetime sufficiently to make up for the $11 million payment that flowed through
from DISH Network to Lifetime to Hearst-Argyle.®

" John M. Higgins, “Money Talks: Deal of aLifetime,” Broadcasting & Cable, January
16, 2006, at p. 17.

8 Mike Reynolds, “Hearst Key to Lifetime-Dish,” Multichannel Newswire, February 2,
2006, available at [http://www.multichannel .com/index.asp? ayout=articlePrint& articleid
=CA6303719], viewed on June 28, 2007. Asexplained earlier, thereisinconsistency inthe
trade press about the number of subscribersreceiving the various DISH Network packages.
The Reynolds article refers to unnamed sources that estimated that the “top 60" package
only reaches 8.5 million subscribers, but given that it is the most basic DISH Network
offering, that the same sources estimated there are 7.8 million subscribers to DISH
Network’s “top 120" offering, and that DISH Network hasin total 13 million subscribers,
the 8.5 million estimate appears to be low.

8 See John M. Higgins, “Money Talks: Cable, Broadcast Battles End,” Broadcasting &
Cable, February 6, 2006, at p. 10, and Linda Moss, “DirectTV’s Turn to Fork Over
Documents,” Multichannel Newswire, November 29, 2006, available at
[ http://www.multichannel .com/index.asp?ayout=articlePrint& articleid=CA6395717],

(continued...)
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Although DISH Network again carried the Lifetime Movie Network, it was
placed in the “top 180" package, with an estimated 4.5 million subscribers, rather
than the “top 120" package, with an estimated 7.8 million subscribers. Also, asa
result of the dispute, Oxygen, Lifetime's strongest competitor in the market for
women'’s programming, was able to secure long-term carriage on DISH Network’s
“top 120" package.

It appears that neither DISH Network nor Lifetime benefitted from this
retransmission consent impasse. Despite the modified agreement, DISH Network
gave the appearance of setting a precedent by paying cash for broadcast signals and
also reinforced its image as an MVPD that periodically failed to reach a carriage
agreement without first removing programming from itstiers. Lifetime, by letting
its networks be removed from a major MVPD's tier, gave its closest competitor,
Oxygen, an opening onto that major MVPD’ stier.

Thisdispute, and itsresolution, had another market impact. In 2006, DirecTV
filed a breach of contract suit against Lifetime, alleging that Lifetime reneged on a
deal to pay $200to DISH Network subscriberswho switched over to DirecTV during
the Lifetime-DISH Network impasse.® Lifetime subsequently filed a countersuit
against DirecTV, which had been withholding license fees from Lifetime. In this
panoply of suits, DirecTV alleged that Lifetimeviol ated amost-favored-nation clause
in their carriage contract in that DISH Network ultimately paid what amounts to a
lower license fee, or effectiverate, for Lifetime programming than DirecTV. Thus,
the DISH Network-Lifetime dispute eventually affected DirecTV-Lifetime
negotiations.

Sinclair’s Negotiations with Various MVPDs:
A Case Study of Factors Affecting Negotiating Strength

Sinclair Broadcast Group perhaps has been the most aggressive of all broadcast
compani es seeking cash payments for retransmission consent. Its negotiationswith
anumber of MVPDs have received wide coverage in the trade press.

Sinclair-Mediacom.

Thishasbeenthe*poster child” of difficult retransmission consent negotiations
played out in public, and hasinvolved federal regulatory agencies, state legisatures,
courts, and Members of Congress. Sinclair Broadcast Group owns or is otherwise
involved in the operations®™ of 58 television stations (more than any other U.S.

8 (...continued)
viewed on June 28, 2007.

8 Linda Moss, “DirectTV’s Turn to Fork Over Documents,” Multichannel Newswire,
November 29, 2006, available at [http://www.multichannel.com/index.
asp?ayout=articlePrint& articleid=CA 6395717], viewed on June 28, 2007.

8 By providing programming and operating services pursuant to local marketing agreements
or by providing sales services pursuant to outstanding agreements.
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broadcast company) in 36 markets, with a mid-size market focus.® It owns and
operates two or more stations in 11 of those markets. Nineteen of its stations are
affiliated with Fox, 17 with MyNetworkTV, 10 with ABC, 9 with the CW, 2 with
CBS, and 1 with NBC. Sinclair's stations reach approximately 13% of al U.S.
households. Mediacom, the eighth largest cable television company in the U.S,,
served 1.38 million basic cable subscribers in 23 states, and 105,000 telephone
customers, as of December 31, 2006.%° It primarily serves non-metropolitan areas.

Retransmission consent negotiations between Sinclair and M ediacom beganin
the fall of 2005, while the two companies were still operating under an existing
month-to-month retransmission consent agreement that allowed either party to
terminate the agreement at any time upon 45 days prior written notice.®® It appears
that under that old contract Mediacom did not have to make any cash payments to
Sinclair for carriageof itssignal s, but that inthe negotiations Sinclair wasdemanding
substantial cash paymentsfor all of its signals.

On October 11, 2006, Mediacom filed an antitrust suit in U.S. District Courtin
DesMoines, lowa, seeking acourt injunction against Sinclair’ salleged attempt totie
retransmission consent agreementsfor carriage of itspopular ABC, NBC, CBS, and
Fox affiliates to the payment of retransmission consent fees for some of its less-
watched CW and MyNetworkTV affiliates® Mediacom claimed that it was
interested in entering into retransmission consent agreements for the carriage of
signals of 13 Sinclair “major network stations’ (that is, stations that are affiliated
with one of thefour major television networks) located in 12 designated market areas
(DMA ) where Mediacom operates cabl e systems, but not interested in entering into
retransmission consent agreements for the carriage of signals of 9 “other network
stations’ owned or operated by Sinclair located in DM Aswhere M ediacom operated
cable systems, if such agreements required cash payments. Mediacom alleged that
Sinclair maintained a single and non-negotiable demand that Mediacom consent to
a global agreement encompassing all 22 Sinclair stations located in DMAS where
Mediacom provided cable service, that Sinclair required Mediacom to pay the same
carriage rates for the 9 Sinclair stations that Mediacom did not want to carry as for
thoseit did want to carry, that Sinclair rejected alternative arrangements proposed by
Mediacom, and that Sinclair issued a terminating notice on September 28, 2006,

8 GSinclair Broadcast Group, Inc. Form 10-K, received by the United States Securities and
Exchange Commission March 9, 2007, at p. 5.

& Mediacom Communications Corp. Form 10-K, dated March 8, 2007

& |n the Matter of: Mediacom Communications Corporation v. Snclair Broadcast Group,
Inc. Emergency Retransmission Consent Complaint and Complaint for Enforcement for
Failure to Negotiate Retransmission Consent Rights in Good Faith, CSR-7058-C,
Memorandum Opinion and Order by the Chief, Media Bureau, Federal Communications
Commission (hereinafter “ FCC Mediacom-Sinclair Order”), adopted and released January
4, 2007, at para. 19.

8 See Josh Wein, “Stop Sinclair Retransmission Consent Tactics, Mediacom Urges,”
Communications Daily, October 10, 2006, at pp. 5-6.
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which ended Mediacom’ s right to carry the stations effective December 1, 2006.%
Mediacom also alleged that Sinclair choseto pull the signals during footbal | season,
when Mediacom would be most vulnerable to losing subscribers to competing
satellite providers if it no longer carried the football games aired on Sinclair's
broadcast signals. In addition, Mediacom alleged that an unnamed satel lite operator
agreed to pay Sinclair a*“bounty” for any customers it gained if and when Sinclair
pulled its stations signals off of Mediacom, which according to Mediacom
represented a conspiracy in restraint of trade.

Sinclair responded that it had negotiated in good faith and was open to
individual carriage arrangements for its stations in Mediacom’ s operating area, but
had not negotiated on a station-by-station basis because it did not know that
Mediacom sought an alternative to a group deal.®** Sinclair publicly provided alist
of pricesit wanted for each station in Mediacom’s service area— 35-38¢ a month
per subscriber for its CBS, ABC, NBC, and Fox affiliates and 9-11¢ for CW and
MyNetworkTV affiliates this year, as part of athree-year contract with some prices
reaching 42¢ in 2008. Sinclair also filed motions in court to dismiss Mediacom’s
complaint on technical grounds.

The court denied Mediacom’s injunction motion on October 24, 2006.
Mediacom appealed to the U.S. Court of Appealsfor the Eighth Circuit, but dropped
the appeal on December 13, 2006.

On October 31, 2006, M ediacom filed at the FCC an Emergency Retransmission
Consent Complaint and Complaint for Enforcement for Failure to Negotiate
Retransmission Consent Rights in Good Faith against Sinclair, requesting that the
Commission find Sinclair in violation of its obligationsto negotiate in good faith for
retransmission consent, direct Sinclair to immediately commence negotiations in
good faith for retransmission consent, and impose appropriate relief and sanctions.®
Sinclair filed an Answer and Mediacom filed a Reply and both parties also filed
numerous pleadings, motions, and ex parte presentations. In its complaint,
Mediacom argued that because Mediacom'’s systems represented less than 3% of
Sinclair’ saggregate audience, but approximately 50% of Mediacom’ s systemswere
located inaDMA served by aSinclair station, Sinclair wasin the position to impose
uncompromising and harsh proposal s that represented a substantial departure from
the retransmission consent terms and conditions that Sinclair has offered other
similarly-sized cable operators or that Mediacom had been offered by other

8 |d. Mediacom alleged that Sinclair strategically timed its termination notice to coincide
with a Mediacom effort to sell $300 million in debt, in order to undermine Mediacom’s
access to capital. See Peter Grant and Brooks Barnes, “Channel Change — Television's
Power Shift: Cable Paysfor ‘ Free” Shows; Broadcasters Want Cash to Carry Their Signal;
Super Bowl Is Hostage,” Wall Sreet Journal, February 5, 2007, at p. Al.

8  Josh Wein, “Sinclair Rebuts Mediacom Antitrust Claim, Discloses Subscriber Fee
Demands,” Communications Daily, October 17, 2006, at p. 6.

% FCC Mediacom-Sinclair Order at para. 1.
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broadcastersin these same markets.”* Thisinformation wasintended to demonstrate
that Sinclair enjoyed great leverage in the retransmission consent negotiations
because it would lose very little from an impasse but Mediacom would be very
vulnerable, and thus Sinclair did not have the incentive to negotiate in good faith.

Asthe December 1, 2006 deadline approached, Sinclair gave M ediacom ashort-
term extension to continue carrying its stations, while negotiations continued, after
the CEOs of the two companies met with FCC Commissioner McDowell.*> The
companies agreed to a new January 5, 2007 deadline. At the same time, both
companies attempted to strengthen their negotiating positions — Mediacom by
sending antennas to subscribers who stood to lose Sinclair station signals if the
carriage agreement were terminated, so they could continue to receive the Sinclair
signals over-the-air; Sinclair by offering viewers a $100-$150 rebate to switch to
DirecTV (with which Sinclair had a retransmission consent agreement). One
industry analyst wrote that M ediacom would be vulnerabl e to subscribers switching
over to satellite serviceif it lost carriage of the Sinclair stations because it had low
penetration for VolP and broadband services that might help retain subscribers.”
Mediacom responded to this weakness by introducing a six-month $60 per month
cable, broadband, and Vol P promotioninareaswhere Sinclair hastel evision stations,
though it did not publicize the promotion but rather offered it to customers who
contacted Mediacom about the potential loss of the Sinclair signals.*

On January 4, 2007 the FCC MediaBureau (acting on del egated authority from
the full Commission) denied the Mediacom complaint, concluding that the dispute
arose from a fundamental disagreement between the parties over the appropriate
valuation of Sinclair’s signals, which is not indicative of alack of good faith.* It
strongly encouraged the two parties to engage in hard bargaining to achieve an
agreement. It recognized the cost to consumers if Mediacom and Sinclair failed to
reach an agreement by January 5", but stated that the Commission does not have the
authority to require the parties to submit to binding arbitration. It could only
“strongly encourage them to submit to binding arbitration,”* either through the
Media Bureau or through the American Arbitration Association. Although
Mediacom sought such binding arbitration, Sinclair refused to arbitrate.

On January 5, 2007, Sinclair pulled 22 stations' signalsfrom Mediacom’ scable
systems, affecting 700,000 subscribers. Mediacom continued distributing antennas

%1 FCC Mediacom-Sinclair Order at para. 9.

%2 Josh Wein, “Sinclair May Extend Mediacom Carriage,” Communications Daily,
December 1, 2006, at pp. 3-5.

% 1d.

%  Josh Wein, “Mediacom Woos Sinclair-Market Customers with $60 Bundle,”
Communications Daily, December 8, 2006, at p. 5.

% FCC Mediacom-Sinclair Order at para. 24.
% FCC Order at para. 25.
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to its affected customers, who were primarily in lowaand Florida.®” Mediaanalysts
did not agree about the long-term consequencesto M ediacom of theloss of carriage.
One analyst, Jason Bazinet of Citigroup, reportedly did not expect it to have
significant impact, but Rich Greenfield of Pali Research thought Mediacom would
be harmed because it would have to reach agreement with Sinclair to retain
subscribers, but those subscribers had been inconvenienced and that would make it
difficult for Mediacom to recover its higher payments to Sinclair by raising
subscriber rates.®

On January 11, 2007, the lowa congressional delegation — two senators and
five representatives — asked Mediacom and Sinclair to end the carriage dispute,
supporting the FCC Media Bureau’ s recommendation that they submit to binding
arbitration.®® But Sinclair responded by letter that it was not ready to submit to
binding arbitration. Mediacom also took its case to the lowa General Assembly’s
Joint Government Oversight Committee. Reportedly, some lowa legislators were
critical of Sinclair, but at |east one agreed with Sinclair that the dispute wasaprivate
contractual issue.®® FCC Chairman Martin aso stated that he supported binding
arbitration. But when Mediacom filed an emergency petition at the FCC, citing
comments made by Senator Inouyein 1992 (when he was manager of the 1992 Cable
Act that included the retransmission consent provisionsin current law) that the FCC
doeshavetheauthority to require binding arbitration, the Commission did not modify
the Media Bureau opinion that the FCC does not have such jurisdiction. On
January 30, 2007, Senators Inouye and Stevens, chair and co-chair of the Senate
Commerce Committee, urged the FCC to take action to resolve the Sinclair-
Mediacom dispute, stating that the FCC had the authority to intervene and arguing
that at a minimum carriage of the signals should be continued while the parties
continued to negotiate.’® They expressed concern that the on-going impasse would
keep some households from viewing the Super Bowl. Sinclair reportedly rejected
their position in a letter in which it stated that “Any suggestion, such as the one
contained in your letter, that government intervention will be forthcoming has had
achilling effect on the ability of the partiesto reach amutually acceptable agreement
on their own.”*%

On February 2, 2007, just before the airing of the Super Bowl, Sinclair and
Mediacom finally reached aretransmission consent agreement, in which Mediacom

9 Josh Wein, “ Comcast Doesn’'t Want to Pay to Carry Sinclair Stations,” Communications
Daily, January 9, 2007, at pp. 5-6.

% 1d.
% Untitled article, Communications Daily, January 12, 2007, at p. 12.

100 | indaMossand MikeFarrell, “ Sinclair Settleswith TWC,” Multichannel News, January
29, 2007, at p. 3.

101 Although Chairman Martin tried to get the Commission itself to vote in support of the
Media Bureau opinion, no item ever came up for aformal vote.

102 Josh Wein, “Martin Shoul d Facilitate M ediacom Customer Relief, Say Inouye, Stevens,”
Communications Daily, February 1, 2007, at pp. 3-5.

103 Id
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reportedly paid cash fees for carriage of Sinclair’s stations, which were restored to
the cable company’ stiers.’® Mediacom agreedtodrop all FCC and legal mattersand
to pay for Sinclair’ slegal feesfrom the dispute. Mediacom CEO Rocco Commisso
reportedly admitted that he* cavedin”; Mediacom |l ost 7,000 subscribersinthefourth
quarter of 2006 (before losing carriage of the Sinclair signals) and is expected to
report even greater subscriber losses for the period when it lost the carriage.’®

Sinclair-Suddenlink.

Suddenlink Communications is the eighth largest cable television company in
the United States, with 1,377,000 subscribers and operationsin more than 20 states,
primarily in suburban, small town, and rural communities. On July 1, 2006,
Suddenlink completed an $800 million purchase from Charter Communications of
cable systems in West Virginia with 240,000 subscribers, 200,000 of whom are
located inthe Charleston, WV designated market areaof aSinclair-ownedtelevision
station (WCHS, an ABC affiliate) and another television station (WVAH, a Fox
affiliate) for which Sinclair hasalocal marketing agreement. The remaining 40,000
subscribers are located in the neighboring Bluefield-Beckley-Oak Hill, WV and
Parkersburg, WV designated market areas. The transaction represented a strategic
decision on the part of both cable operators to cluster their systems — it allowed
Suddenlink to expand its presence in the West Virginia-Ohio-Kentucky-Virginia
region and allowed Charter to divest itself of systemsthat weredistant fromitslarger
holdings in the northeast and west, as well as receive $800 million to buy down its
debt.

Theretransmissi on consent agreement between Charter and Sinclair had expired
prior to the Suddenlink purchase.’® Suddenlink began negotiating aretransmission
consent agreement with Sinclair in May 2006, before its purchase was completed.
On June 30, 2006, Sinclair announced that it had not been ableto reach an agreement
with Suddenlink to continue carrying WCHS and WVAH, claiming that
Suddenlink’ s retransmission consent offer included no compensation and that there
had been no response to a Sinclair counteroffer.’® Without a retransmission
agreement, WCHS and WV AH would no longer be carried by any Suddenlink cable
system when the transfer was completed. Suddenlink’s subscribers in Charleston
would no longer receive the ABC and Fox programming provided over those
stations. Suddenlink’s subscribers in Beckley would continue to get ABC

104 Linda Moss, “Sinclair' s Retrans Cash Rises 90%,” Multichannel News, February 19,
2007, at p. 40.

105 | indaMossand Mike Farrell, “Dueling for Dollars,” Multichannel Newswire, March 5,
2007, availableat [ http://www.multichannel .com/index.asp? ayout=articlePrint& articleid=
CA6421302], viewed on June 28, 2007.

16 See Mike Farrell, “ Suddenlink, Sinclair in Retrans Clash,” Multichannel News, July 5,
2006, available at [http://www.multichannel.com/index.asp?layout=articlePrint
&articlelD=CA6349903], viewed on June 28, 2007.

07 Sarah K. Winn, “Spat imperils city TV viewing,” Charleston Gazette, July 1, 2006,
available at [http://www.tmcnet.com/usubmit/-spat-imperils-city-tv-viewing-
/2006/07/01/1702516.htm], viewed on June 28, 2007.
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programming from the local ABC broadcast affiliate |located in Beckley, but would
lose the Fox programming that Charter had been importing from the Sinclair station
in Charleston (in the absence of any local ABC broadcast affiliate in Beckley).
Similarly, Suddenlink’s subscribers in Parkersburg would continue to get Fox
programming fromthelocal Fox broadcast affiliatelocated in Parkersburg, but would
losethe ABC programming that Charter had been importing from the Sinclair station
in Charleston (in the absence of any local ABC broadcast affiliate in Parkersburg).
A letter was posted on Sinclair's WCHS and WV AH websites asking viewers to
contact Suddenlink or to switch to a satellite provider, but although the satellite
providers carried Sinclair's ABC and Fox programming in Charleston (as part of
their local-into-local service), they did not provide those stations' signals to their
subscribers in Beckley or Parkersburg.'®

On July 5, 2006, Suddenlink filed an Emergency Retransmission Consent
Complaint with the FCC, alleging that Sinclair had violated its duty to negotiate
retransmission consent in good faith for the two Charleston stationsand that Sinclair
had demanded that Suddenlink terminate retransmission of the stations during the
Nielsen Media Research rating “sweeps’ week ending July 26.1%° On July 6, 2006,
Sinclair filed an Emergency Petition for Declaratory Ruling and for Immediate
Injunctive Relief withthe FCC, arguing that Suddenlink had no authority to carry the
signals of the Charleston stations and requesting that the Commission order
Suddenlink to immediately ceaseits carriage of those signals. Suddenlink thenfiled
a supplement to its complaint stating that Sinclair informed it in an e-mail that
continuing to carry the two stations constituted an acceptance by Suddenlink of
Sinclair’ sretransmission consent offer.*® Both parties made subsequent filingswith
the FCC.

Suddenlink alleged that one week prior to the closing of the Charter purchase,
Sinclair had asked for $4 million in feesover thethree-year life of theretransmission
consent agreement, but when Sinclair subsequently learned how much Suddenlink
had paid for the cable systems it instead demanded a one-time up-front fee of $200
per subscriber ($40 million for the 200,000 Suddenlink subscribersinthose broadcast
areas) plusa$1 per month subscriber fee ($2.4 million annually) for theright to carry
the stations. Suddenlink alleged that Sinclair threatened to pull the stations from
Suddenlink and notified Suddenlink customers that the stations would not be
available after July 1, 2006. Reportedly, Suddenlink provided the FCC with an e-
mail from Sinclair stating, “ Without the right to carry these stations, at least 25% of
recently acquired subscribers will discontinue service, resulting in loss of value of
more than $150 million.... Paying $40 million to ... avoid such aloss seemsto us a

18 Fred Pace, “No NFL, Simpsons or 24?,” The Register-Herald, July 2, 2006.
109 FCC Public Notice DA 06-1454, released July 20, 2006.

10 Mike Farrell, “ Sinclair E-mail Fires up Suddenlink,” Multichannel News, July 6, 2006,
available at [http://www.multichannel.com/index.asp?ayout=articlePrint& articlelD
=CA6350010], viewed on June 28, 2007.
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reasonable price to pay.” "' (The $40 million+ fee would be more than double the
total company retransmission consent revenues Sinclair reported in 2005.)

Suddenlink also claimed that when it informed Sinclair that it was obligated to
carry the stations at least through the Nielsen sweeps (an FCC requirement that
Sinclair disputed wasapplicable), Sinclair responded that another MV PD had agreed
to pay $200 per defecting Suddenlink subscriber. But Sinclair disputed that
Suddenlink was obligated to maintain its carriage and it may well be that Sinclair’s
referenceto another MV PD beingwilling to pay for defecting Suddenlink subscribers
was intended to support its view that the sweeps requirement was created to protect
broadcasters during sweeps week, not MV PDs, and that such a requirement would
not be binding if the affected broadcaster did not seek such protection.

Sinclair alleged that in the negotiations Suddenlink had proposed paymentsthat
were lower than those Sinclair received from Suddenlink in other markets. Sinclair
also claimed that before the Charter-Suddenlink sale was completed, but while
Suddenlink-Sinclair retransmission consent negotiations were occurring, it had
received a letter from Charter stating that a lack of a retransmission consent
agreement could jeopardize the Suddenlink purchase, indicating the value of the
Sinclair signals; when Sinclair learned how much Suddenlink had paid for the
Charter systems, it reconsidered upward the value of its broadcast signals to
Suddenlink.*? Sinclair vice president and general counsel Barry Faber was quoted
asstating, “ If they’ re paying $3,200 per sub, why shouldn’t a piece of that be coming
to us?’

Sinclair pulled the WCHS and WV AH signalsfrom Suddenlink’ s cable system
in Beckley on July 3, 2006, but did not pull the signals from Suddenlink’s
Charleston cable system, presumably in deference to the FCC rule about
discontinuing service during a Nielsen ratings sweep, despiteits claim that the rule
did not apply in this situation.

Barry Faber, Sinclair vice president and general counsel, reportedly said that he
was prepared to take the two Charleston stations off Suddenlink’s cable systems
“forever” if his company did not receive adequate compensation.'* He also
reportedly said that Suddenlink made abad deal with Charter because retransmission
consent for Sinclair’s two stations was not covered in the transfer of assets and
Suddenlink stands to lose more than $125 million of its investment if 20% of its
subscribersdefect to DBS providers because Sinclair withholdsthe signals of itstwo
major network affiliated stations.

111 peter Grant and Brooks Barnes, “Channel Change — Television’s Power Shift: Cable
Pays for ‘Free’ Shows; Broadcasters Want Cash to Carry Their Signal; Super Bowl is
Hostage,” Wall Sreet Journal, Feb. 5, 2007, at p. Al.
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113 Joe Morris, “Cable, WCHS at odds: Broadcast dispute might go to court,” Charleston
Gazette, July 7, 2006.

14 Josh Wein, “Suddenlink, Sinclair Prepare for Long Retransmission Consent Fight,”
Communications Daily, July 7, 2006, at pp. 4-5.
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Robert Prather, president of Gray Television, the owner of the NBC &ffiliates
inthe Charleston and Parkersburg markets, reportedly stated that if Suddenlink ended
its dispute with Sinclair by paying cash for carriage, Suddenlink would haveto give
Gray’ s Charleston station the same terms because “We' ve got amost favored nation
clause in our deal. If they pay them, they would have to pay us, too.”**®> Nexstar
COO Duane Lammerssaid that Suddenlink isparticul arly vulnerableto broadcasters
seeking to extract cash for carriage because it had recently borrowed alot of money
to acquire rural systems that are “not big enough to be able to sustain a protracted
battle.” ¢

Suddenlink was especially sensitive to subscriber interest in the upcoming
Major League Baseball All-Star game to be broadcast over the Fox broadcast
network and attempted to make Fox programming availableto its subscribers. It did
not have any options in the Charleston market, because the combination of
retransmission consent, network non-duplication, and syndicated exclusivity rules
prohibited it from importing network or syndicated programming without Sinclair’s
permission. But it wasableto continueto provide Fox and ABC programminginthe
Beckley market. It received permission from the Fox network to retransmit a
national Fox stationto replace Sinclair’ sCharleston Fox affiliate.**” And Suddenlink
already had aretransmission consent agreement with WOAY , thelocal ABC effiliate
in Beckley. However, Suddenlink’ s subscribersin Beckley no longer had accessto
the local news broadcasts on Sinclair's WVAH and WCHS stations.

In mid-July 2006, Sinclair announced that it made a new negotiation proposal
to Suddenlink — amonth to month agreement of 47 cents per station with no upfront
feeor athree-year agreement for $6 million."*® Sinclair claimed that Suddenlink had
not been responsive and that Suddenlink continued to refer publicly only to the
earlier $40 million proposal — which Sinclair said it had made only in response to
Suddenlink’ sproposal that there be no charge— asif that was Sinclair’ smost recent
offer. Sinclair also ran a crawl message during certain broadcasts informing
customers that its stations might be unavailable soon on their cable system and
providing contact information for DirecTV and DISH Network.

OnJuly 25, 2006, Sinclair and Suddenlink reached an agreement to extend cable
carriage of the Sinclair stations through August 7, 2006, while negotiations
continued.™ In an ex partefiling at the FCC, Suddenlink stated that it had “ steadily
increased the overall value of [its] offer.” When the extension was announced,
Charleston, WV, city council member Harry Deitzl er voiced concernthat the not-yet-
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finalized agreement could include a confidentiality clause that would hide the terms
of the agreement.®

The question | want answered is whether or not Suddenlink is paying the
channelsto put them ontheair and, if they are, are they going to absorb the costs
or passit on to customers.

If the cable company and the local television stations enter into an agreement
whereby thetelevision stations will effectively be charging the city residents to
watch their stations, we are not going to be happy.

OnAugust 7, 2006, Suddenlink and Sinclair reached athree-year retransmission
consent agreement. Terms were not disclosed but Michael Keleman of Suddenlink
stated that the agreement did not include the $40 million upfront payment and
monthly feesthat Sinclair had initially sought that would have forced Suddenlink to
impose steep monthly rate increases on subscribers.®* Keleman said the contract
termswould not result in any viewer rate increases, although rates might go up over
the course of the contract for other reasons. Charleston city councilman Deitzler,
chairman of the council’ s cable television committee, had warned Suddenlink that
any rateincrease stemming from paymentsto Sinclair could jeopardize Suddenlink’ s
franchising agreement with the city. With the new agreement, Suddenlink and
Sinclair withdrew their FCC petitions on August 8, 2006

On September 12, 2006, West Virginia Media, a station group with four
network affiliated stations in the state, including a CBS affiliate (WVNS) in the
Beckley designated market area, announced that it was using the multicast capability
of that station to start up its own Fox affiliate in Beckley.'”? West Virginia Media
said the idea came from the Sinclair-Suddenlink retransmission consent impasse,
which threatened to leave Beckley’ s residents without access to Fox programming.
By September 19", the new station was up and running on digital multicast and was
already being carried by most local cable systems, including Suddenlink (on channel
10)."® West Virginia Media was able to move so quickly because WVNS had
previously been aFox affiliate and Beckley was one of only six designated market
areas, nationally, without a Fox affiliate. The new station planned to offer a10 p.m.
local newsbroadcast daily, thefirst by alocal Beckley station, usingthe WV NSnews
team.
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On October 20, 2006, West VirginiaMediafiled for both non-duplication and
syndicated exclusivity protectionsfor the Fox programming onitsWVNSFox digital
station in the Beckley designated market area.** Under theserules, cable companies
could no longer import Fox programming from distant broadcast stations without
West VirginiaMedia s approval. Asaresult, on December 18, 2006, Suddenlink’s
Beckley cable system blacked out the Fox programming on Sinclair’ s WV AH-Fox
station out of Charleston, but continued to carry the local news and other
programming produced locally by WVAH.**

Suddenlink’s cable franchise agreement with Beckley expired in December
2006. Since Suddenlink had only recently acquired the franchise from Charter and
there had been little time for franchise agreement negotiations, the city and the
company agreed to extend the existing agreement for four months.*#

On February 14, 2007, Suddenlink announced cable system rate changes, most
of which were increases, for both Charleston and Beckley area subscribers.*
Suddenlink spokesperson Keleman stated: “Thisis the first increase in rates since
2004.... The cost of programming overall has increased as well as labor costs and
certainly fuel costs.”*?® It also announced that six new high-definition channels
would be launched on March 15, 2007 and the implementation of capital upgrades
to increase bandwidth capabilities, increase Internet access speeds, and build a
platform for telephone service.

Sinclair-Time Warner.

In July 2006, the FCC approved Time Warner’s acquisition from the bankrupt
Adelphia of cable systems that served 3.5 million subscribers.®® One million of
those subscribers were located in local broadcast markets in which Sinclair owned
or operated one or more broadcast television stations. Adelphia s agreement with
Sinclair to retransmit those 24 stations' signals expired on December 31, 2006 and
therefore Sinclair and TimeWarner had to negotiate anew contract. Asthat deadline
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approached and passed, Sinclair and Time Warner agreed three times to extend
carriage while continuing to seek a negotiated agreement.*** On January 22, 2007,
Sinclair and TimeWarner reached athree-year agreement under which TimeWarner
agreed to carry Sinclair’ sdigital signalsto most of its customers, to carry Sinclair’s
HDTV signas as they became available, and to carry Sinclair's MyNetwork TV
affiliates in Columbus and Dayton, Ohio, both of which are transmitted as digital
multicast stations.** The agreement extended beyond the cable systems purchased
from Adelphia. Accordingto Sinclair, “ The agreement allows TimeWarner to carry
the analog and digital signals of 35 television stations owned and/or operated by
Sinclair in 22 markets to approximately six million of Time Warner’ s subscribers,
many of whom receive two stations owned and/or operated by Sinclair.... Time
Warner ... carries our stations to more subscribers than any other cable company.” %

The financial terms of the agreement were kept confidential and thus it is not
possible to determine whether and to what extent Time Warner agreed to make any
cash payments for carriage of Sinclair's broadcast signals. But the inclusion of
provisions for the carriage of Sinclair’s digital and HDTV signals and the digital
multicast signals of a non-major broadcast network, as well as Sinclair’s silence
about cash payments, would suggest that a significant portion of the retransmission
consent compensation took the form of carriage of less popular programming or
program formats rather than cash payments.

Sinclair-Comcast.

The retransmission consent agreement between Comcast and Sinclair's 37
owned or operated stations (mostly affiliates of Fox, MyNetworkTV, and The CW,
inmarketsaslargeasBaltimore, Pittsburgh, Minneapolis, Nashville, Richmond, and
Tampa), which covered morethan 3 million Comcast subscribersin 23 markets, was
scheduled to expire on February 5, 2005. Sinclair’ s stations represented just 15% of
Comcast’s 24.2 million subscriber footprint, while Comcast’s markets represented
30% of Sinclair’stotal advertising revenue.*

Comcast claimed that it was required, by FCC rule, to continue to carry
Sinclair’s analog broadcast signals through March 1, 2007, the end of the ratings

130 See, for example, Linda Moss, “TW, Sinclair Keep Talking,” Multichannel News,
January 22, 2007, at p. 2. In contrast, during that same time period, Sinclair refused to
continue negotiating with Mediacom beyond aninitial extension of time and instead pulled
its broadcast programming from Mediacom’ s cable tiers when the deadline was reached.

131 indaMossand MikeFarrell, “ Sinclair Settleswith TWC,” Multichannel News, January
29, 2007, at p. 3.

132 “Ginclair Announces Analog and Digital Carriage Agreement with TimeWarner Cable,”
PressRelease, January 22, 2007, available at [ http://www.sbgi.net/pressirelease 2007122
201.shtml], viewed on June 28, 2007.

133 MikeFarrell and LindaMoss, “ Retransmission — Cash or Not: Sinclair, Comcast Settle
Up,” Multichannel News, March 12, 2007, at p. 8.
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sweeps period.”** Whenthe March 1% date approached, Comcast and Sinclair agreed
to extend the existing agreement through March 9, 2007, and finally reached a new
four-year retransmission consent agreement the day before that deadline. Under the
agreement, Comcast agreed to carry multiple digital channels Sinclair currently is
broadcasting in Richmond, VA and Baltimore, as well as certain other multicast
channels that Sinclair may broadcast in Comcast marketsin the future.™* The new
contract also involved advertising and co-marketing agreements, as well as
advertising and cross-promotion opportunities on both companies’ properties. The
exact terms of the agreement were not disclosed.

As soon as the retransmission consent agreement was announced, however,
Comcast and Sinclair sparred publicly about whether Comcast was making any cash
payments for carriage of the Sinclair broadcast signals.*®*® In a statement and
interview, Comcast executive vice president David Cohen said:

Comcast has achieved its objective of not paying cash for broadcast carriage that
would need to be passed on to our customers. Consistent with our existing
agreement with Sinclair, and all of our other retransmi ssion consent agreements,
comparable value is being exchanged.

We have aways been willing to discuss exchanges of value with broadcasters.
We have had with Sinclair an existing exchange of value of where we're paying
cash but receiving marketing and advertising benefits back from Sinclair that are
of comparable value to the payments that we' re making. We were able to make
adeal consistent with that model.

Sinclair general counsel Barry Faber quickly disputed the Comcast claim that it did
not make cash payments, claiming that Cohen had

seriously mischaracterized thedeal.... Noway doeswhat we gavethemequal the
value of what they’ regivingus. Our policy isthat weget paid for retransmission
consent, and simply giving us cash in exchange for inventory worth the same
amount of cash, | wouldn’t have gotten anything.

Faber added that Comcast may have been correct that it did not pay cash that it would
have to pass on to its customers through higher rates, but it did pay cash. He also
said that Sinclair updated its projections for revenue from retransmission payments
from Comcast and other cable operators in 2007 to $53 million from the original

134 Josh Wein, “ Comcast Doesn’t Want to Pay to Carry Sinclair Stations,” Communications
Daily, January 9, 2007, at pp. 5-6. But Comcast said the FCC rule does not cover the small
number of Comcast subscribers receiving out-of-market or HD signals from Sinclair
stations, which were therefore scheduled to be discontinued on February 5th.

1% Mike Farrell and Linda Moss, “Cashing In or Out: Sinclair, Comcast Settle,”
Multichannel Newswire, March 9, 2007, availableat [ http://www.multichannel .com/index.
asp?ayout=articlePrint& articleid=CA6423098], viewed on June 28, 2007.

136 See, for example, Mike Farrell and Linda Moss, “Retransmission — Cash or Not:
Sinclair, Comcast Settle Up,” Multichannel News, March 11, 2007, at p. 8, and P.J.
Bednarski, “ Comcast, Sinclair Agreeon Retrans,” Broadcasting & Cable, March 12, 2007,
ap. 22.
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projection of $48 million, partly as a result of the agreement with Comcast — but
would not state how much of the additional $5 million was attributable to the
Comcast agreement.™’

Thiswar of words was not unexpected. It was widely viewed in the industry
that if Comcast agreed to pay cash for the Sinclair signals, it would have represented
afundamental shift in retransmission consent negotiations industry-wide. Thus it
was very important for Comcast to claim that it received advertising and marketing
services of comparable value to the cash paymentsit made and for Sinclair to claim
that the cash payments far exceeded the value of the advertising and marketing
services it provided.

Sinclair-Charter.

In April 2007, Charter Communications became the third major cable company
to reach aretransmission consent agreement with Sinclair; the three-year agreement
covered the analog and HDTV signals of 28 television stations reaching 1.9 million
subscribers, including 19 owned-and-operated Sinclair stations. Although the
contract terms were kept confidential, two Wall Street analysts speculated that the
termsincluded somekind of cash paymentsto Sinclair — perhapsin therange of 15-
20 cents per subscriber per month — as well as some form of barter advertising.**®

Measuring Retransmission Consent Revenues.

Inits2006 10-K annual report, Sinclair reported $25.4 millionin retransmission
consent revenues for the year, $20.5 million in cash and $4.9 million in local and
regional advertising.™* In February 2007, after negotiating the Mediacom and Time
Warner agreements, Sinclair announced that it expected to generate nearly $48
million in retransmission consent revenuesin 2007, and thenin March 2007, after
negotiating the Comcast agreement, increased that estimate to $53 million.**! But
there remained a lot of debate about how these retransmission consent revenue
estimates were calculated and, in particular, how to determine the cash portion.
Consider, for example, a complex retransmission consent agreement in which the
cable company (Comcast) agreesto makeasingle overall payment to the broadcaster
(Sinclair) inexchangefor thefollowing package: (1) theright to retransmit Sinclair’s
broadcast signals, (2) a certain amount of advertising time on Sinclair’s broadcast

187 See Mike Farrell and Linda Moss, “ Retransmission — Cash or Not: Sinclair, Comcast
Settle Up,” Multichannel News, March 12, 2007, at p. 8, and Mike Farrell, “Defining When
Cash is Cash — and Isn’t,” Multichannel News, June 28, 2007, at p. 6.

138 LindaMoss, “Charter Renews with Sinclair,” Multichannel News, April 16, 2007, at p.
8.

13 Mike Farrell, “ Defining When Cash is Cash — and Isn’t,” Multichannel News, March
19, 2007, at p. 6.

140 |inda Moss, “Sinclair's Retrans Cash Rises 90%,” Multichannel News, February 19,
2007, at p. 40.

141 MikeFarrell and LindaM oss, “ Retransmission — Cash or Not: Sinclair, Comcast Settle
Up,” Multichannel News, March 12, 2007, at p. 8.
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stations, and (3) the right to offer Sinclair’s broadcast programming as part of its
video on demand service. How do you value the advertisng and VOD
programming? Suppose, for example, that Comcast purchases $100 of advertising
time on a Sinclair station. That advertising has a value of $100 to Comcast and
Comcast would attribute the full $100 to the advertising. But if, in the absence of the
agreement, Sinclair would have sold that advertising time to someone el se, then the
incremental value to Sinclair of that advertising time would be less than $100,
perhaps $30. Sinclair might then attribute only $30 to advertising and $70 to cash
payment for retransmission consent.**? Similarly, Sinclair might place alow value
on thevideo on demand rightsto its programming, but Comcast, which isattempting
to retain subscribers while competing with satellite by creating alarge VOD library,
might place ahigher value on the programming. For example, it might be important
to Comcast that its subscribers have the ability to watch the 6 0’ clock local news at
8 o'clock. Thus, a cable company might argue that a $10 million retransmission
consent payment consists of $1 million in advertising payments and $9 million in
payment for VOD rights, whilethe broadcaster might attribute all or most of the $10
million to cash payment for retransmission consent.

Time Warner: A Large Cable Company Demands Cash
Payments from Broadcasters to Retransmit Their Non-
Primary Signals

In retransmission consent negotiations in 2006 with a number of broadcast
stations that are located in relatively small markets and affiliated with the CW
broadcast network (which is not a magjor broadcast network), Time Warner, the
second largest cable operator, used its strong market position to demand
compensation from those broadcasters in exchange for carrying their signals.* It
could do so because these signals were not the primary signal of the broadcast
stations, but rather digital multicast signals. Nonetheless, agreement was reached
within the context of retransmission consent negotiations.

In late September 2006, the signals of 20 CW station affiliates either were not
carried on Time Warner systems or were being carried on a narrow digital tier not
seen by half the subscribers. The markets involved included Palm Springs, CA;
Lima, OH; and Waco, El Paso, Corpus Christi, and WichitaFalls, TX. TimeWarner
said that, in contrast to many other retransmission consent negotiations where
broadcasters were trying to demonstrate the value of their programming to MV PDs,
these negotiations demonstrated the value created by MV PDs by extending the
broadcast network’s (and local network affiliate’ s) reach.

142 For amore compl ete discussion, see Mike Farrell, “ Defining When Cash is Cash — and
Isn't,” Multichannel News, March 19, 2007, at p. 6.

13 Thediscussionin thissectionisbased on John M. Higgins, “ Time Warner Squeezes CW
Stations,” Broadcasting & Cable, October 2, 2006, available at
[http://www.broadcastingcable.com/index.asp?layout=articlePrint& articlel D=
CA6376892.html], viewed on May 30, 2007.
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Time Warner succeeded in securing cash payment from one station, WKRC,
Cincinnati, owned by a major broadcaster group (Clear Channel Television). Time
Warner received $350,000 — $1 per subscriber — for carriage of adigital CW feed
on thelocal cable system’sbasic tier. The paymentswerein part for advertising on
the Time Warner cable system promoting the broadcast station. Time Warner had
a particularly strong negotiating position in Cincinnati because CW officials were
worried about the network not being carried in the homes of marketing executives
at Cincinnati-based Procter & Gamblewho werein charge of purchasing advertising
for that company. A CW executive acknowledged that the network was partly
reimbursing Clear Channel as part of co-operative advertising efforts with its
affiliates. Time Warner said the company was not receiving cash payments for
carriage but would not comment on whether it was receiving “launch support” that
included buying promotional spotson acablesystem, whichiscommon among cable
networks but previously unheard of among broadcast networks.

The CW needs wide cable carriage to reach enough audience to attract
advertisers. Cable companiesdo not automatically carry digital broadcast channels
such asthe CW channel. When they do, they often place those digital programson
a digital tier that is purchased by only 30% to 50% of the cable system’s total
subscribers. Broadcasters must negotiateto gain carriage on the more valuable basic
cable tier available to all cable subscribers. The CW has had reasonably good
success in its negotiations with MVPDs, but Time Warner has demanded
compensation for carrying the CW signal. Demands have included giving
commercia time on the stations to promote Time Warner Cable and rights to offer
the station’ s local news via video-on-demand.

Some industry observers warned that the Time Warner strategy might help the
broadcastersin their attempt to gain “ digital multicast must-carry.” Currently, cable
operators are required to carry only the primary signal of each local broadcaster that
chooses the must-carry (vs. retransmission consent) option. But as they deploy
digital technology, in the transition from analog to digital transmission of broadcast
signals, broadcasters are able to transmit multiple signals simultaneously and are
seeking to widen the must-carry requirement to cover al of their signals. Cities
outside the 100 largest U.S. markets typically have only three or four broadcast
television stations and those broadcasters would not drop an affiliation with amajor
broadcast network to carry the CW network. CW thus was attempting to get those
local broadcast stations, which had space on their digital signalsfor afew additional
channels, to carry the CW network on adigital slot. Currently, stationsin 49 markets
useadigital slot for the CW. Broadcasters might argue that Time Warner’ s alleged
recal citrance demonstrates the need for multicast must-carry.

Ironically, CW is50% owned by Time Warner Inc., the parent of Time Warner
Cable. But the other 50% of CW is owned by CBS, which has been aggressively
seeking cash paymentsinitsretransmission consent negotiationswith cable systems,
and industry observers viewed Time Warner's actions as a warning that in some
circumstancesthe MV PD enjoysthe upper hand. In another irony, at approximately
the same time that Time Warner was demanding payment for carriage of CW
broadcast network signals, it was in aretransmission consent dispute with KAY U-
TV, the Fox affiliate in Spokane, WA, and the broadcaster removed its signal from
TimeWarner cable systems serving 25,000 subscribersin Pullman, WA, Libby, MT,
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and Coeur d'Alene and Moscow, ID, because Time Warner was refusing to make
cash payment for carriage.™*

Issues for Congress:
Proposals for Statutory and Regulatory Change

The negotiations between programmers and distributors, although private, are
strongly affected by statutory and regulatory requirements and cannot be properly
characterized as free-market. Those requirements were enacted to foster the three
pillars of U.S. media policy — localism, diversity of voices, and competition.
Congress tried to craft them in a fashion that would minimize — but not eliminate
— government intrusion in the market. The specific public policy objectives they
were intended to further include: fostering local programming, especialy local
broadcast programming; fostering diversity of news and public affairs voices and
entertainment choices; fostering competition in all media markets; encouraging
innovative programming; keeping cable and satellite subscription rates affordable;
and fostering infrastructure investment. Sometimes government intervention to
foster one of these objectives will impede another.

Itispossiblethat, asmarket conditions have changed, statutesor regul ationsthat
did not unduly favor one party over another when they were enacted, or that were
intended to favor aparty that wasviewed asbeing in adisadvantageous position, now
affect negotiationsin an unintended fashion. For example, thevariousrulesrelating
to cable carriage of broadcast signals — retransmission consent, network non-
duplication, and syndicated exclusivity rules— were developed at atime when the
local cableoperator typically wastheonly MVPD in abroadcaster’ s serviceareaand
there was concern that cable operators might refuseto carry local signalsor in some
other way threaten the viability of local broadcasting. Today, with competitive
provision of multichannel video services by satellite and telephone systems, the
tablesare somewhat turned, and broadcasterswith must-have programming often can
negotiate from a position of strength, especially with cable systems whose
subscribers do not represent a significant portion of a broadcaster’ s audience.

Theearlier discussionsof market trends and of specific programmer-distributor
disputes showed there is great variability in the negotiating strength of both
individual programmers and individual distributors. They aso showed that almost
all impasses that resulted in MV PDs not carrying particular programming occurred
outside major markets. Despite the trend toward greater programmer negotiating
strength, in major markets distributors tend to have enough market clout to be able
to reach agreements they can live with. Thisis not the case in smaller markets. In
this new market environment, it is possible that the “one size fits al” regulations
currently in place may no longer be fostering the public policy objectives they were
intended to advance — especially outside major markets. Most of the proposalsfor
modification of the current statutory and regulatory framework have come from

144 Anne Becker, “Northwest Station Pulls Signal in Retransmission Battle,” Broadcasting
& Cable, January 1, 2007, at p. 5.
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partiesthat operatein smaller markets. In reviewing these proposals, it isimportant
to consider their potential impact on large markets aswell as smaller marketsand to
try to determine whether any changes should and could be limited to those markets
wherethe current statutory and regul atory framework may befailing to safeguard the
public against lost programming or higher prices. Also, it isimportant to note that
the parties that have been proposing statutory or regulatory changes often cite the
combined impact of multiple rules — for example, the impact of retransmission
consent and program exclusivity rulesin marketswhere abroadcaster owns multiple
stationsthat areaffiliated to two or more major broadcast networks. Would changing
just one of the existing rules resolve alleged existing problems or create new ones?
Would changing multiple rules represent overkill?

Economic Factors Relevant to Analysis of the Proposals for
Statutory and Regulatory Change

In addition to the various market trends that were discussed in detail earlier,
therearethree economicfactorsthat might be relevant to specific proposal sthat have
been made for statutory and regulatory change. These are: the substantial economic
rentsearned by somefactorsof program production; how to dividethe val ue of must-
have programming — and therentsit generates— among programmers, distributors,
and subscribers; and the extent of consumer demand for program diversity.

Successful existing network programs that have demonstrated the ability to
generate larger audiences than the average program — hit programs such as
American Idol and certain sports events — become more expensive to produce
precisely because they are successful. Costs increase as the talent associated with
those programs (athletes, actors, directors, producers) are able to renegotiate
contracts to command a larger portion of the revenues they generate. Popular
programming that attracts alarge audience (or perhaps attracts a somewhat smaller
audience that has a high intensity of demand) typically generates large revenues,
either from advertisers or from direct subscriber charges. These higher than average
revenues are shared by the owners of the programming and the program distributors,
in the form of profits, and by the talent (actors, directors, athletes), in the form of
high renegotiated salaries that include what economists call “economic rent.”
Economic rent, which some view as a measure of market power, is the difference
between what afactor of production is paid and how much it would need to be paid
toremaininitscurrent use. A star in asuccessful television program might be paid
$500,000 per episode when his next best employment opportunity might be to sign
up for a new, untested series for $100,000 per episode. If the ratings for the
successful program wereto fall, or for some other reason the programmer could no
longer command as much compensation from distributors and subscribers asit had
been receiving, the star would likely continue to act but his salary would likely fall
substantially. Reducing rent does not change production decisions, so economic rent
can be reduced without any adverse impact on the real economy.*

145 See[http://www.economist.comvresearch/ Economics/al phabetic.cfm? etter=R], viewed
on June 28, 2007.
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These economic rents become part of the cost of the programming. The costs
associated with each episode of a successful network program at the peak of that
program’s popularity therefore could be many times the average costs of all
programming.

From the perspective of the viewing public, the substantial advertising and
subscriber fee revenues generated by popular programming — both of which
ultimately are passed on to consumers — are beneficial if they generate additional
programming of the sort that the public prefers. To the extent these “windfalls’ are
ploughed back into the production of equally popular programming, or innovative
programming that might not otherwise be produced, the public benefits. But to the
extent most talent — athletes, writers, directors, producers, etc. — would continue
to perform at the same level even if they could not command such high prices for
their services, the public does not benefit from a system that fosters extremely high
economic rents. For example, whenever a sports league has negotiated a new
contract with abroadcast or cable network that substantially increases the revenues
flowingto theleague, the athl etesin those | eagues are able to command significantly
higher sdlaries. It isunlikely that the quality of those athletes’ performances would
fall, or those athletes would choose not to continue to play, if their salarieswere $1
million per year rather than $10 million. But the level of these economic rentswill
affect the prices that subscribers pay for their MVPD service.

It isimportant to distinguish between economic rents, which if reduced would
not affect production, and compensation, profits, or earningsthat areneeded to attract
factorsof production. For example, it will be necessary for programmersto earn high
profits on their successful programming in order to cover their losses from their
unsuccessful programming. This often leads to debate about the amount of revenue
that programmers need to generate in order to continue to provide quality
programming and, beyond that, when a program is highly popular and can generate
largerevenues, how those additional revenues should be distributed among the talent
(as salaries or other compensation), programmers and distributors (as profits), and
subscribers (through charges that are less than their full vauation of the
programming). Thisinevitably hasbeen an areaof conflictin retransmission consent
negotiations. Broadcast signalstypically consist of nationa network programming,
nationally syndicated programming, and locally produced programming.
Broadcasters argue that their stations have high audience ratings, are more highly
valued than cable networks, and therefore they should receive the bulk of the
revenues generated by their programming. MV PDs argue those signalsare provided
free over-the-air, broadcasters get compensated by the advertising revenues
generated, MV PD carriage increases the size of broadcast audiences and therefore
increases broadcasters advertising revenues, and therefore MV PDs should not be
required to pay cash to carry the broadcast signalsto their subscribers. Subscribers
complain to their elected officials about increasing MV PD rates, and may switch to
a lower-cost provider, but rarely discontinue service entirely in response to price
increases.

There is market evidence about how subscribing households value these
broadcast signals. In 1999, Congress enacted the Satellite Home Viewer
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Improvement Act (SHVIA),*® which allowed satellite operatorsto carry the signals
of their subscribers local broadcast television stations. The two major satellite
operators — DirecTV and DISH Network — began offering “local-into-local”
service in some markets, charging their subscribers a separate $5 per month to
receive the local signalsin their market. (That chargeis no longer separated out.)
The vast maority of their subscribers choseto receivethelocal broadcast signals—
showing awillingness to pay for the combination of network, syndicated, and local
programming provided by their local broadcast stations.

That does not answer the question, however, of how to distribute that value of
that programming between the broadcaster and the MVPD — or to allow the
subscribersto pay lessthan their full valuation of the programming. Since economic
rents do not generate additional productive value, however, itisinthe publicinterest
not to generate economic rents, which ultimately are borne by consumers.

There also has been some discussion of the extent to which households value
having access to one hundred or more channels when the average household only
watches asmall portion of those channels. This could be useful information to help
assess the impact on consumers of offering programming in tiered service offerings
that bundle many networks together or in an ala carte basis. According to Media
Dynamics, Inc.,**” although the average television household can now receive 106
channels, atypical adult watches only 13 to 14 of those channels on aweekly basis.
Over longer periods of time, however, the number of program sources the average
viewer samples grows significantly. Asshownin Table 11, the average adult cable
subscriber watchesat | east 10 minutesof programming on 16 to 17 different channels
in aweek, on 31 different channelsin four weeks, and on 43 channelsin 13 weeks.
These data do not provide information on the value consumers assign to additional
choices, but do suggest that they take advantage of the availability of such choices.

Table 11. Estimated Number of Television Program Sources
Viewed per Adult, 2005

All All All Homeswith Homeswith Homes with
Program Sour ces Adults Adults Adults Cable Cable Cable
1Week | 4Weeks | 13 Weeks 1 Week 4 Weeks 13 Weeks
Major Networks 20 2.7 29 17 2.6 2.8
Local Shows on Affiliates 1.0 1.7 21 0.9 16 20
Independent Stations 13 16 18 14 17 19
PBS Stations 04 0.6 0.7 0.4 0.6 0.7
Pay Cable 0.5 0.6 0.6 0.7 0.8 0.8
Basic Cable 8.7 19.9 29.2 115 23.7 35.1
Total 139 271 37.3 16.6 31.0 43.3

Sour ce: Media Dynamics, Inc.

146 pL. 106-113.
147 Media Dynamics, Inc., TV Dimensions 2006, at pp. 26-28.
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Specific Proposals to Modify Current Statutes and
Regulations

Thefirst two sectionsin this report described recent structural market changes
that have altered the relative negotiating strength of programmers and distributors
and showed that, in general, this has occurred to the detriment of smaller cable
companies. Most of the federal statutes and regulations affecting programmer-
distributor negotiationswere enacted bef oretheserecent market changesand, indeed,
several were specifically intended to strengthen the negotiating position of
broadcasters. Not surprisingly, then, most of the proposalsto modify current statutes
and regulations have come from small distributors.

Proposal: Allow the importation of distant signals when a
retransmission consent impasse develops.

Currently, a cable operator that reaches a retransmission consent impasse with
alocal broadcaster is prohibited under the network program non-duplication and
syndicated exclusivity rules from importing the same network and syndicated
programming provided by that local broadcaster from a distant broadcaster without
the permission of the local broadcaster. For example, a cable operator experiencing
aretransmission consent impassewithitslocal ABC broadcast affiliate cannot import
the ABC network programming transmitted by amore distant ABC affiliate. Thus,
even though the network and syndicated programming is not produced by the local
broadcaster, that broadcaster hascontrol over itsdistributioninitsdesignated market
area

Some small cable companies have proposed modifying these exclusivity rules
to allow distributorsto import distant network and syndicated programming when a
retransmission consent impasse develops.® This would allow an MVPD to
negotiate with multiple providers of network and syndicated programming for the
carriage of that programming if the MVPD reaches an impasse with its local
broadcaster. Carriage of such distant signalswould allow subscribersto continueto
receive the network and syndicated programming.'*

There appear to be two aspectsto this proposal: to prohibit broadcast networks
and their affiliates from employing exclusive arrangements that do not allow cable

148 See, for example, the opinion piece by Rocco Commisso, Mediacom Communications
CEO, entitled“Rx for Retransmission,” in Multichannel News, February 12, 2007, at p. 27.

149 Of course, even if the MVPD were to import distant network and syndicated
programming signals, without a retransmission agreement with the local broadcaster, the
MV PD would not be allowed to carry thelocal broadcaster’ slocal programming. Whether
or not the MV PD imported those signals, however, subscribers could use “rabbit ear” or
rooftop antennas to receive their local broadcaster’ s signals off the air — and thus receive
the network, syndicated, and locally produced programming — and, in fact, in caseswhere
impasses have devel oped cable operators typically have offered subscribers free rabbit ear
antennas. In some situations, however, subscribers are not able to receive the loca
broadcast station’ ssignal with rabbit ears, or even with arooftop antenna, becausethey are
too far away from the broadcaster or unusual terrain intrudes blocks signal transmission.
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companies to seek alternative sources of broadcast network and syndicated
programming and to deny the local affiliates the ability to get a “windfall” from
popular network programming. (The proposal’s proponents claim that the local
broadcaster has not produced the network and syndicated programming but the
exclusivity rules alow it to act like a monopoly producer and extract all the
economic rents from the programming, which only forces up subscriber rates.)

Although it is true that exclusivity arrangements are intended to allow the
broadcast network and its affiliates to maximize their revenues from the network
programming, it is not clear that elimination of the FCC's exclusivity rules would
have any market impact. Virtually the same exclusivity terms and conditions are
included in the contracts that local broadcasters have with their affiliated networks
and with their providers of syndicated programming. Indeed, the FCC rules
specifically were constructed to mirror the language that already existed in most
broadcaster-program owner contracts. So unlesssuch contract termswere prohibited,
elimination of the rules would have no practical impact. Similar types of exclusive
distribution territories are common throughout the U.S. economy and pass antitrust
muster.

With respect to the concern about the exclusivity rulesalowing local affiliates
to earn “windfalls,” it isnot clear to what extent recent market changes have created
windfallsor simply changed the form of compensation. Aswas discussed earlier, in
the past most local broadcast stations that were affiliated with a major broadcast
network made that network its agent to negotiate retransmission consent termswith
MVPDs and thus the networks received the bulk of the retransmission consent
compensation, often in theform of agreement by theMV PD to carry other (broadcast
or cable) program networks produced by the major broadcast network. But in
exchange, the major broadcast networks made major cash payments to their local
broadcast affiliate stations. Inrecent years, however, themajor networkshaveagreed
to alow their local broadcast affiliatesto directly negotiate their own retransmission
consent compensation with MVPDs, while substantially decreasing the cash
payments from the broadcast networks to their local affiliates. Thus, even if
retransmission consent negotiations result in direct cash payments to the loca
broadcast affiliates, at least some of the compensation received by those local
broadcastersis, indirectly, being passed through to the program producersintheform
of lower payments to affiliates.

The proposal to allow the importation of distant network and syndicated
programming could have animpact beyond animpasse situation. It could strengthen
the negotiating position of MV PDs by potentially allowing them to bargain among
alternative providers of the same must-have network programming — to the extent
that the local broadcast stations' existing network and syndication contracts did not
already prohibit this. But givingall MV PDstheability to negotiate with any network
affiliate would strengthen the negotiating leverage of large aswell assmall MV PDs,
and might have the unintended consequence of fostering retransmission consent
impasses in larger markets.
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Proposal: Require broadcasters to publish rate cards
that would apply to all MVPDs.

The smaller independent cable companies complain that, due to their lack of
negotiating power, broadcasters have demanded higher per subscriber feesfromthem
than from the large cable and satellite companies in retransmission consent
compensation. One has proposed a “nondiscrimination” requirement that
broadcasters publish rate cards that would apply to all distributors of abroadcaster’s
programming.’* Sincetheratewould apply tolargeand small distributorsalike, and
the broadcaster would have to take into account the negotiating strength of the large
distributors when setting its rate, the purpose of this proposa is to give small
distributors the same negotiating leverage as the larger ones. This might help keep
small cable systems' programming costs down and thus reduce upward pressure on
thelr retail chargesto subscribers.

One problem with this proposal, however, is that most retransmission consent
negotiations involve alarge number of parameters, not just the per subscriber fee.
A broadcaster might be willing to accept a lower per subscriber fee from a large
distributor in exchange for some other form of compensation, such as the MVPD
agreeing to carry the broadcaster’s multiple digital signals, but smaller cable
companies might not have the capacity on their networks to offer smilar carriage.
Similarly, a large distributor might partially compensate the broadcaster by
purchasing advertising time onthe broadcast station, but asmall distributor might not
be willing or able to do so. In these situations, requiring al distributors to pay the
same per subscriber charge would represent discrimination against the larger
distributorswho also are providing the broadcaster alternativeformsof compensation
for the programming.

Proposal: Require parties to submit to binding arbitration to
resolve leased access, program carriage, or retransmission consent
disputes.

In arecent opinion and order relating to aretransmission consent complaint, the
FCC’ smediabureau concluded that the “ Commission does not have the authority to
require the parties to submit to binding arbitration.”™ The Order “strongly
encouraged” the two parties to submit to binding arbitration in recognition of “the
cost to consumers if Mediacom and Sinclair do not reach an agreement” by the
deadline. But Sinclair refused to do so and the Commission did not choose to take
action.

This has led to proposals that, rather than allowing alocal broadcast station’s
signal to be dropped from a cable or satellite system if a retransmission consent
negotiation reaches an impasse, the parties should be required to submit to binding

150 Id

31 |n the Matter of Mediacom Communications Corporation v. Snclair Broadcast Group,
Inc. Emergency Retransmission Consent Complaint and Complaint for Enforcement for
Failure to Negotiate Retransmission Consent Rights in Good Faith, CSR-7058-C,
Memorandum Opinion and Order, adopted and released January 4, 2007, at para. 25.
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arbitration to resolve the rates, terms, and conditions of carriage. The arbitration
might be performed by the FCC staff or by a recognized arbitration organization,
such asthe American Arbitration Association. This mightinvolvea*“ baseball-style”
winner-take-all process, in which each party submits a complete contract and the
arbitrator choose between the two, or some other arbitration process.

Mandatory binding arbitrationwoul d assurethat subscriberscontinuetoreceive
the local broadcast programming, consistent with the public policy objective of
fostering localism. It also might encourage the negotiating partiesto avoid starting
negotiations with extreme positions that they know would never survive an
arbitration process, which in turn might expedite the negotiations process and
discourageimpasses. But some have opposed mandatory binding arbitration on the
groundsthat it representsvery intrusive government intervention, and denies a party
the right to choose, given the contractua terms demanded by the other party or
dictated by the arbitration decision, simply not to make the programming available
or simply not to carry the programming.

Although the Commission has chosen not to address the use of mandatory
arbitration to resolve programmer-distributor impasses in retransmission consent
negotiations, it recently included acommercial arbitration remedy for programmer-
distributor disputes as a condition for approving the transfer of licenses from
Adelphiato Comcast and Time Warner,™ and in two separate notices of proposed
rulemaking (NPRMSs) has sought comment on implementing an arbitration process
for resolving programmer-distributor disputes.*® The Adelphia/fComcast/Time
Warner order included a detailed commercial arbitration remedy with explicit
arbitration rules. Inthefirst NPRM, the Commission sought comment on whether
it should adopt procedures or remedies such as mandatory standstill agreements
and/or arbitration to resolve program access complaints, asit has done in the form
of conditions to specific mergers. In the second NPRM, the Commission sought
comment on the application of arbitration procedures to resolve leased access and
program carriage disputes, whether such arbitration procedures should be specific to
these types of complaints, what the procedures should be, whether they should be

152 See In the Matter of Applications for Consent to the Assignment and/or Transfer of
Controal of Licenses: Adelphia Communications Corporation (and subsidiaries, debtors-in-
possession), Assignors, to Time Warner Cable Inc. (subsidiaries), Assignees; Adelphia
Communications Corporation (and subsidiaries, debtors-in-possession), Assignors and
Transferors, to Comcast Corporation (subsidiaries), Assignees and Transferees; Comcast
Corporation, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor,
to Comcast Corporation, Transferee, Memorandum Opinion and Order, adopted July 13,
2006, released July 21, 2006, at Appendix B, pp. 2-4, and Appendix C.

133 In the Matter of Implementation of the Cable Television Consumer Protection and
Competition Act of 1992; Devel opment of Competitionand Diversityin Video Programming
Distribution: Section 628(c)(5) of the Communications Act; Sunset of Exclusive Contract
Prohibition, MB Docket No. 07-29, Notice of Proposed Rulemaking, adopted February 7,
2007, released February 20, 2007, at para. 15, and In the Matter of Leased Commercial
Access; Devel opment of Competitionand Diversityin Video Programming Distributionand
Carriage, MB Docket No. 07-42, Notice of Proposed Rulemaking, adopted March 2, 2007,
released June 15, 2007, at para. 19.
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elective or mandatory, who should bear the costs of arbitration, and what standard of
review should the Commission employ in reviewing an arbitration decision.

Thus, at this time, the Commission is considering arbitration procedures in
|eased access and program carriage disputesin which the programmer tendsto bethe
aggrieved party bringing acomplaint agai nst adistributor to the Commission but not
in retransmission consent disputesinwhich the distributor — most frequently acable
company — tends to be the aggrieved party bringing a complaint against broadcast
programmer. It appears that the FCC believes it has the authority to require
arbitration for the former, but not for the latter.

Proposal: Strengthen the FCCtest for what constitutes “good faith”
retransmission consent negotiations.

The Satellite Home Viewer Improvement Act (SHVIA),™* enacted in 1999,
required the FCC to revise the rules surrounding retransmission consent agreements
between television broadcast stations and multichannel video programming
distributors (MV PDs), such as cable and satellite companies. Thelaw prohibitsaTV
station that “provides retransmission consent from engaging in exclusive contracts
for carriage or failing to negotiate in good faith.” In March 2000, the FCC adopted
rules for good faith negotiations for retransmission consent agreements involving
broadcast television stations and cable or satellite companies®®™ The FCC
established a two-part test for good faith negotiations.

Thefirst part of the two-part good faith test consists of abrief, objectivelist of
procedural standards applicable to broadcast stations negotiating retransmission
consent agreements;**°

e abroadcaster may not refuse to negotiate with an MVPD;

e a broadcaster must appoint a negotiating representative with the
authority to bargain;

e abroadcaster must agree to meet at reasonable times and locations
and cannot delay the course of negotiations;

e abroadcaster may not offer asingle, unilateral proposal;

¢ inrespondingto an offer proposed by an MV PD, abroadcaster must
provide reasons for rejecting any aspects of the offer;

> PL. 106-113.

%5 Inthe Matter of Implementation of the Satellite Home Viewer |mprovement Act of 1999;
Retransmission Consent | ssues. Good Faith Negotiation and Exclusivity, CSDocket No. 99-
363, First Report and Order, adopted March 14, 2000 and released March 16, 2000.

1% 1d. at Appendix B, pp. 1-2.
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e abroadcaster isprohibited from enteringinto an agreement with any
party conditioned upon denying retransmission consent to any
MVPD; and

e abroadcaster must agreeto execute awritten retransmission consent
agreement that setsforth thefull agreement between the broadcaster
and the MVPD.

Under the second part of the good faith test, an MV PD may present factsto the FCC
which, even though they are not a specific violation listed above, given the totality
of the circumstances constitute a failure to negotiate in good faith.™’

In its order, the FCC concluded that it is not possible to identify objective
competitivemarketplacefactorsthat broadcastersmust usein negotiating. To provide
guidance, the FCC listed some conditionsthat are potential competitive marketplace
considerations and some that are not. For instance, the order notes that any effort to
stifle competition through the negotiation process would not meet the good faith
negotiation requirement. The order directs the Commission staff to expedite
resolution of good faith complaints and notes that the burden of proof is on the
MV PD complainant. Theorder also alowspartiesto pursuevol untary mediation and
the FCC will consider favorably abroadcaster’ s willingness to participate, but non-
participation will not constitute a violation of good faith.

Subsequent to adoption of these rules, several MV PDs have filed complaints
against broadcast stations. The Commission, itself, has not acted on any of these
complaints, but rather has given the Media Bureau delegated authority to reach
determinations. TheBureau generally hasnot responded quickly to thesecomplaints;
in most casesthe parties have reached agreement before the Bureau hastaken action,
and the complaints were then retracted. Where it has made determinations, the
Bureau has not found the broadcastersin violation of the good faith rules. Typically
the Bureau has found these impasses represented a difference of opinion about the
value of the broadcast signals under dispute, not a refusal by the broadcaster to
negotiate in good faith.

Since the Commission, itself, has chosen not to get involved in any of these
complaints and therefore there has not been any commission-level order identifying
what constitutesgood faith negotiations, someMV PDs have proposed that the FCC' s
good faith standards be revisited and strengthened to prohibit any form of
discriminatory pricing, abusive practices, and anti-competitive behavior by
broadcasters.™® Asexplained earlier, retransmission consent compensation oftenis
made in both cash and non-cash form. It therefore often may be difficult, if not
impossible, to identify what would constitute discriminatory pricing. Abusive
practicesand anti-competitive behavior often are subject to antitrust scrutiny. Absent
aspecificlist of actionsthat would represent bad faith negotiations, it isnot possible
to fully evaluate the proposal to strengthen the FCC’ s good faith rules.

137 1d. at Appendix B, p. 2.

158 See, for example, the opinion piece by Rocco Commisso, Mediacom Communications
CEOQ, entitled “ Rx for Retransmission,” in Multichannel News, February 1 2, 2007, at p. 27.
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At the same time, the Commission has recently adopted a Notice of Proposed
Rulemaking seeking comment on the effectiveness of | eased access enforcement and
the costs and burdens associ ated with the complaint process,™ and also on whether
and how its processesfor resolving carriage disputes should be modified.* It might
be reasonable for the FCC to undertake an analogous review of its retransmission
consent complaint process.

Proposal: Prohibit tying carriage of popular programming to
carriage of less popular programming.

Although most recent retransmission consent impasses have centered on
unresolved conflicts about cash payments for carriage, the smaller cable operators
have long sought limitations on another form of compensation — the practice of the
large broadcast networks that also own cable networks of tying retransmission
consent for a particular broadcast station’s signal to carriage of an entire suite of
cable and broadcast networks.'®* Thesetie-ins sometimes extend beyond carriage on
the local cable system and may require multi-system operators to carry the suite of
cable networks on all their cable systems and/or for time periods that extend far
beyond thethree-year period covered by the broadcast station retransmission consent
agreement being negotiated.’®* The American Cable Association (ACA) claimsthat
such tie-ins can result in cable system operators providing programming their
customersdo not prefer or passing through high programming chargesto customers.

The ACA therefore has proposed a prohibition on programmers requiring
distributors to carry less popular programming in order to gain access to more
popular programming, which it claims would give cable and satellite operators —
especialy small cable operators whose systems have limited capacity — greater
discretion in choosing cable networks that meet their subscribers' tastes, to the
benefit of those subscribers, and aso would help independent cable networks gain
access to cable systems.

The programmers that own broadcast stations have responded that, in some
cases, it was cable operators not programmers who initially proposed that their
compensation for retransmission consent taketheform of carrying the programmers
cable networks (as well asthe broadcast signal) at alow charge or no charge, rather
than paying a high price for the retransmission rightsto the broadcast signal. At the
time, the cable operators had available capacity on their systems but not much cash
to pay for programming. Now the situation is reversed; many cable operators have
limited avail able capacity for additional cable networksand somewould prefer to pay

%9 Inthe Matter of Leased Commercial Access; Devel opment of Competition and Diversity
in Video Programming Distribution and Carriage, MB Docket No. 07-42, Notice of
Proposed Rulemaking, adopted March 2, 2007, released June 15, 2007, at para. 7.

160 14, at para. 6.

161 See, for example, the American Cable Association Petition for Inquiry into
Retransmission Consent Practices, filed with the FCC on Octaober 1, 2002.

162 Id
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higher prices for the broadcast programming and free up scarce capacity on their
systems.

A prohibition ontie-inswould strengthen the negotiating position of distributors
and independent networksrelativeto the large programmersthat own multiple cable
networks and broadcast networks. But it might have other impacts — or little
impact.

Under a prohibition, the large programmers that could no longer tie
retransmission consent for their popul ar broadcast networksto carriage of their other
program networkswould seek an alternative form of compensation from MV PDsfor
retransmission consent. The most likely alternative would be to increase the cash
payment demanded for carriage of the popular broadcast network, which could lead
to an increase in the number of negotiation impasses. In generd, the fewer the
number of parametersinvolved in aretransmission consent negotiation, thefewer the
areas where compromise can be reached, and the higher thelikelihood of unresolved
conflict. While many small cable operators have sought a prohibition ontie-ins, the
larger MV PDs (many of whom are, themselves, large programmers) have supported
that form of compensation, in part because they like to tie their own cable networks
but also in part because it provides more opportunity for give and take in the
negotiations.

Under a prohibition on tying, several business strategies at the heart of the
current cable programmer business model would be constrained. The large
programmers have followed the business strategy of creating multiple networks
because of the efficienciesthey can gain by cross-marketing one network on another
and developing a strong brand identity. If distributors can choose not to carry the
largeprogrammers’ lesspopular networks, theprogrammers'’ efficienciesfrom cross-
marketing and branding would be diminished. At the sametime, if their strategy of
proliferating their own branded networks were curtailed, it might become easier for
new independent networksto enter the market, which might increase the diversity of
independent voices.

Proposal: Require programmers to offer their broadcast and cable
networks to distributors on an a la carte basis.

A less intrusive and restrictive government intervention would not prohibit
programmers from offering their popular networks as part of a tie-in with less
popular networks, but would require the programmers also to offer each of their
program networks to MVPDs on an a la carte basis. This could include a
requirement for nondiscriminatory pricing of thealacarte offeringsbut, asdiscussed
earlier, carriage agreements often include other forms of compensation or services
and therefore it would be difficult to determine what constituted discriminatory
pricing.

It is not clear what impact this requirement would have, however, for two
reasons. First, tying more popular program networks to less popular ones has been
at the core of the cableindustry for more than a decade because in most situations it
isbeneficial tothe MV PD aswell asthe programmer. Consumer demand for alarge
tier of program networks tends to be far less price elastic — far less sensitive to
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increases in price — than demand for individual program networks. Thusin most
situations the MV PD is not harmed by having to purchase a bundle of program
networks from a broadcast or cable programmer. There are some exceptions — for
example, a small cable operator whose system has limited channel capacity or an
MVPD with relatively few subscribers demanding sports programming facing a
bundleof networksthat includesoneor several very high-priced sports programming.

Second, it islikely that the large programmerswould price an alacarte offering
inafashion that took into account both thelost marketing efficienciesfromtyingless
popular programming to popular programming and the lost revenues if network
proliferation had been asuccessful way to forestall competitiveentry. Thustherates
for a la carte offerings are likely to be very high, which might discourage most
MV PDs from choosing that option. The exceptions might be small cable operators
whose systemshave such limited channel capacity that their only viable choicewould
bethe alacarte offerings of at |east some programmers and programming for which
thereis an audience with ahigh intensity of demand that the MV PD intends to offer
on a premium tier — assuming the programmer allowed the MVPD to offer the
programming on a premium tier. (See the next proposal.)

Proponents of ala carte pricing of retail MV PD service have been among the
strongest proponents of mandatory alacartepricing at thewholesalelevel, sincethey
believe the latter would foster the former. These proponents argue that a la carte
pricing gives subscribers the greatest control over their video purchases. It allows
them to pay only for the programming that they want and also allows them to keep
programming that they find offensive out of their home. In addition, noting that
subscribers' price elasticity of demand (sensitivity to price increases) tends to be
greater for individual networks than for large tiers, they argue that requiring an ala
carte option would place downward pressure on both wholesale and retail prices.

Opponents of mandatory alacarte pricing argue that the current system of large
tiers allows both programmers and distributors to take advantage of the significant
economies in cross-marketing and fosters diverse programming by giving new
networksthe opportunity to build audiences (how would subscriberseven |earn about
the existence of new networks in an a la carte environment, unless those new
networkswere owned by one of thelarge programmerswho could continueto cross-
market?) and supporting minority and independent networks that might not attract
enough subscribers in an ala carte environment to survive. The datain Table 11,
showing that over a 13 week period most viewers watch programming on far more
networks than they do in a week, suggests that there likely are many casua and
infrequent viewers of any individual network that now are part of that network’s
audience but would be unlikely to subscribe to that network in an a la carte
environment. Thismight require the network and MV PD to set high alacarte price
for the diminished audience. Of course, as long as subscribers continue to have
tiered optionsaswell asthe alacarte option they need not change their behavior, but
it is likely that many subscribers that currently take advantage of channel surfing
would choose the a la carte option.
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Proposal: Prohibit programmers from requiring their networks to
be placed on the expanded basic service tier.

Often, when amajor programmer with must-have programming is negotiating
with a distributor, it not only seeks to tie carriage rights to that programming to
carriage of itsless popular program networks, it also seeksto require the distributor
to place the less popular networks on its most widely subscribed to tier — the
enhanced basic servicetier. That will maximizethe number of householdsreceiving
the programming and will help in ratings and hence advertising revenues. But the
secondary or tertiary networks of that programmer may not be the program networks
most sought by subscribers and thus the MV PD sometimes will prefer not to place
them on its expanded basic servicetier.

The ACA therefore has proposed prohibiting programmersfrom requiring cable
and satellite operators to offer the programmers cable networks only on the
expanded basic service tier and instead allow the MVPDs to determine program
placement on their network tiers. In most situations, distributors share the large
programmers’ preference for asinglelarge expanded basic servicetier, and thusthe
impact of this proposed prohibition might belimited. But there may be situationsin
which programmer and distributor interests diverge and, more genericaly, the
prohibition could create an opportunity for distributorsto experiment with their cable
tiers.

For example, while cable programmers receive about half their revenues from
advertising and half from per subscriber fees assessed on cable and satellite
operators, cable and satellite operators get almost 90% of their revenues from
subscribers and only alittle more than 10% from advertisers.™® An optimal tiering
strategy for programmerstherefore might not be optimal for distributors. Moreover,
cable and satellite operators do not have a retal layer to insulate them from
subscribers, and therefore may be more responsiveto consumer complaints about the
placement of specific networks on tiers.

Cable and satellite operators may be more willing than programmers to take
particular cable networks off the expanded basic service tier and place them on
premium tiers because they only indirectly benefit from the strategies of cross-
promotion of networks and network proliferation that directly benefit programmers,
which depend heavily on asingle large expanded basic service tier.

Cable and satellite operators al so may choose to experiment with cabletiers—
and even with ala carte pricing — if they perceive that these additional offerings
might increasetheir profits. When the per subscriber licensefeefor acable network
does not appear to be in equilibrium with subscriber viewing patterns,*® then the

163 See footnote 24 and also Table 10 in this report.

164 For example, in 2003 Cox Cable alleged that ESPN represented 18% of Cox’s total
programming costs but only 4% of Cox’s viewing audience. (See Chris Isidore, “Sports
main event: ESPN-cable bout,” CNNMoney.com, October 23, 2003, available at
[http://money.cnn.com/2003/10/23/commentary/column_sportshiz/sportsbiz/index.html],

(continued...)
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operator will have the incentive to either decrease payments to the programmer or
increase revenues from end users or both. By placing a high-cost network on a
separate tier, the operator might be able to reduce payments to the programmer by
only paying for those subscriberswho actually desire that network while maintaining
(or at least not decreasing by asmuch) the revenuesreceived from subscribers. If the
operator were able to take a high-cost cable network off its expanded basic service
tier, place it on a separate tier, and then re-price the expanded basic servicetierina
way that did not lower revenues from that tier by asmuch asit gained revenuesfrom
the new separate tier, it would benefit from having the discretion to place cable
networks on tiers asit saw fit.

Someobservershave questioned whether giving distributorsgreater control over
thetier placement of cable networkswould yield lower pricesfor subscribers. They
citethe most recent FCC report on cableindustry prices— which found that satellite
operators do not provide sufficiently strong competitive constraints on cable
operators to restrain prices'® — and suggest that the shift of control over the
placement of networks on tiers from programmers to distributors is less likely to
reduce rates to subscribers than to redistribute the profits from programmers to
distributors. But evenif the priceeffect were small, distributor control over network
placement on tiers would improve the ability of distributors to base placement on
their subscribers preferences rather than the negotiating strength of the
programmers.

Proposal: Prohibit the ownership or control of more than one
television station in a market or prohibit a “duopoly” owner from tying
retransmission consent for one station to another.

In the earlier section presenting specific examples of programmer-distributor
conflicts, it was striking how often the broadcaster involved in a dispute owned or
controlled more than one broadcast station in asmall or medium sized local market.
It appears that where a broadcaster owns or controls two stations that are affiliated
with major networks, that potentially gives that broadcaster control over two sets of
must-have programming and places adistributor, especially arelatively small cable
operator, in avery weak negotiating position sinceit would beextremely risky tolose
carriage of both signals. Alternatively, when a broadcaster owns or controls one
station that is affiliated with a major broadcast network and a second station that is
affiliated with aweaker broadcast network, it may be ableto tie carriage of the major
broadcast network to a demand that the cable operator aso carry — and perhaps pay
for carriage of — the signals of the weaker broadcast network, which otherwise the

164 (...continued)
viewed on June 28, 2007.) ESPN responded that Cox fails to take into account additional
local advertising revenues Cox receives by carrying the ESPN networks.

15 In the Matter of Implementation of Section 3 of the Cable Television Consumer

Protection and Competition Act of 1992; Statistical Report on Average Rates for Basic
Service, Cable Programming Service, and Equipment, MM Docket No. 92-266, Report on
Cable Industry Prices, adopted December 20, 2006, rel eased December 27, 2006, at para.
14.
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cable company would refuse to pay for or only carry for free as part of amust-carry
arrangement.

The FCC’'s media ownership rules, including its local television multiple
ownership rule, currently are in flux, as a major order that it adopted on June 2,
2003, modifying five rules was remanded by the United States Court of Appeals
for the Third Circuit in June 2004."" Thustherules currently in place are those that
existed prior to June 2, 2003, whilethe Commission compl eteswork on aproceeding
to adopt new rules (or provide stronger support for the June 2, 2003 rules) that will
meet the Court’ sconcerns.’® Under current rules, acompany can own twotelevision
stationsin the same designated market areaif the stations' Grade B contours'®® do not
overlap or if only oneisamong the four highest-ranked (in terms of audience) in the
market and at |east eight independent tel evision stationswould remain in the market
after the proposed combination.'™ An existing licensee of afailed, failing, or unbuilt
television station can seek a waiver of the rule if it can demonstrate that the “in-
market” buyer isthe only reasonably available entity willing and able to operate the
subject station, and that selling the station to an out-of-market buyer would result in
an artificially depressed price for the station.*”* The rule that the FCC had adopted
in June 2003 would have provided a lower threshold for such “duopoly”
ownership.t’

166 Report and Order and Notice of Proposed Rulemaking, 2002 Biennial Regulatory Review

— Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted
Pur suant to Section 202 of the Tel ecommuni cations Act of 1996, M B Docket 02-277; Cross-
Ownership of Broadcast Stationsand Newspapers, MM Docket 01-235; Rulesand Policies
Concer ning Multiple Owner ship of Radio Broadcast Sationsin Local Markets, MM Docket
01-317; Definition of Radio Markets, MM Docket 00-244; Definition of Radio Markets for
Areas Not Located in an Arbitron Survey Area, MB Docket 03-130, adopted June 2, 2003
and released July 2, 2003

167 Prometheus Radio Project v. Federal Communications Commission, 2004 U.S. App.
LEXIS 12720 (3" Cir. 2004).

168 A detailed discussion of the FCC's media ownership rulesis provided in CRS Report
RL31925, FCC Media Ownership Rules: Current Status and Issues for Congress, by
Charles B. Goldfarb.

169 Grade B is a measure of signal intensity associated with acceptable reception. The
FCC's rules define this contour, often a circle drawn around the transmitter site of a
television station, in such a way that 50 percent of the locations on that circle are
statistically predicted to receiveasignal of Grade B intensity at |east 90 per cent of thetime.
Although astation’ s predicted signal strength increasesasone getscloser to thetransmitter,
there will still be some locations within the predicted Grade B contour that do not receive
asignal of Grade B intensity.

10 47 C.F.R. 73.3555(h).
1 47 C.F.R. 73.3555n. 7.

172 |n markets with five or more TV stations, a company could own two TV stations, but
only one of these stations could be among thetop four in ratings; in marketswith 18 or more
stations, a company could own three TV stations, but only one of these stations could be
among the top four in ratings; in deciding how many stations are in the market, both
commercial and non-commercial TV stations were counted. There was an eased waiver

(continued...)
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The FCC record devel oped when constructing the 2003 rules did not take into
account the impact of duopoly control of television stations on retransmission
consent because at that time the market changes that were strengthening the
negotiating position of broadcasters had not yet occurred — or had not yet been
affecting negotiations. Rather the focus of the analysis of the local television
multiple ownership rule was on the number of independent voices and competition
in the market for advertising. The Commission concluded that the old rule (which
isnow again in place) could not be justified on diversity or competition grounds.
While those remain important bases for analysis, it appears from recent
retransmission consent negotiationsthat initscurrent proceeding, the FCC might also
want to look at the effect of duopoly ownership on retransmission consent
negotiationssinceany impact on broadcaster-distributor negotiationsmay al so affect
the availability and price of programming to MV PD subscribers. For example, in
comments filed in the current proceeding, Suddenlink argued that common
ownership of two or more of the top four stations in a local market places cable
operators at a disadvantage in retransmission consent carriage negotiations and
therefore should be prohibited.'"

This may become amore complex issue as broadcast stations begin to usetheir
digital multicast capability to offer multiple signals that may include the signals of
morethan onenetwork. Asexplained earlier, tying these secondary or tertiary digital
signals to retransmission consent negotiations involving the broadcaster’ s primary
signal might prove the most effective way for smaller broadcast networksto obtain
carriage on cable systems. It is unlikely that the local affiliates of these new
networkswill become one of the four top stationsin local marketsin the near future,
but a multicasting broadcaster may try to tie MVPDS' rights to carry its major
network signal to carriage of its multicast signals.

Proposal: Place set-top boxes in customer premises that pick up
local broadcast station signals off the air without requiring MVPDs to
retransmit broadcast signals.

The cable industry appears to be seeking a technological fix that might allow
it to escape retransmission consent requirements, at least in those areas where
subscribers are able to obtain broadcast signals off the air. CableLabs says it is
devel oping specificationfor aninterfacethat woul d | et set-top boxesin asubscriber’s

172 (,.continued)

process for markets with 11 or fewer TV stations in which two top-four stations sought to
merge. The FCC would evaluate on acase-by-case basiswhether such stationswould better
serve their local communities together rather than separately. Under the waiver standard
that applied for all markets, the FCC would consider permitting otherwise banned two-
station combinations or three-station combinations if one station was “failed, failing, or
unbuilt.” The standard was liberalized by removing the requirement that an applicant for
such awaiver “demonstrate that it has tried and failed to secure an out-of-market buyer for
the failed station.”

17 See Ted Hearn, “ Broadcast-Station Cap Sought,” Multichannel News, October 30, 2006,
at p. 51.
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homereceive digital broadcast signals off theair.*™ In effect, the set-top box would
incorporate the equivalent of the old rabbit-ears or rooftop antenna that allow
householdsto receive broadcast signalsfree off theair. Thistechnology would allow
households to see broadcast television signals alongside cable programming “as an
integrated viewing experience.” This appears to be an attempt to improve cable
systems bargaining position with broadcast television stations operators by
providing set-top boxes to their customers that would receive all the local
broadcasters' digital signals“for free” without the cable companies havingto pay for
the right to retransmit the signals.

Sincethiscould be athreat to the retransmission consent/must-carry regime set
up by Congress, and since broadcasters are seeking modification of the must-carry
optiontorequireMV PDsto carry local broadcasters multipledigital signals, not just
the primary signal (as currently required by law), it islikely that this technological
development will play arole in any attempt to modify the current statute.

Proposal: Close the “terrestrial loophole” exception to the
requirement for nondiscriminatory access to programming in which a
cable operator has an attributable interest.

Section 628 of the Communications Act, which directs the FCC to establish
rules to prevent a vertically integrated cable operator from discriminating in the
prices, terms, and conditions at which it makes its programming available to non-
affiliated MV PDs or have exclusive access to the programming in which it has an
attributableinterest, appliesonly if thevertically integrated company’ s programming
is transmitted to distributors via satellite. 1t does not apply to programming that is
transmitted to distributors over terrestrial facilities (for example, over broadband
lines), an exception that frequently appliesto regional sportsnetworksand potentially
could apply to all cable program networks as broadband fiber optic cable becomes
more widely deployed. Some parties have proposed closing this “terrestria
loophole.” There does not appear to be any basis for treating programming that is
transmitted terrestrially differently from programming that i stransmitted by satellite.

Proposal: Clarify the definition of a regional sports network.

Based on its concern that Comcast and Time Warner, after acquiring the cable
systems of the bankrupt Adelphia and exchanging systems among themselves to
increase their cluster sizes, might have the market power to “make or break”
unaffiliated regional sports networks (RSNs) by choosing not to carry them, the FCC
conditioned approval of the license transfers on allowing unaffiliated RSNs to use
commercia arbitration to resolve disputes regarding carriage on Comcast or Time
Warner cable systems.*”

17 Todd Spangler, “Trying to Beat Broadcast Over the Ears,” Multichannel News, March
12, 2007, at p. 6.

15 See In the Matter of Applications for Consent to the Assignment and/or Transfer of
Controal of Licenses: Adelphia Communications Cor poration (and subsidiaries, debtors-in-
possession), Assignors, to Time Warner Cable Inc. (subsidiaries), Assignees; Adelphia
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For the past two years, The America Channel (TAC) has attempted without
success to gain carriage of its programming on the cable systems of Comcast, Time
Warner, and other large MV PDs, though it has reached carriage agreements with
some overbuilders and new tel ephone company entrantsinto the MV PD market. Its
announced programming format was uplifting programming that would profile
ordinary people doing extraordinary things, but it did not have actual programming
available. It sought carriage agreementsto use asthe basisfor gaining the necessary
financing, reportedly stating that “Without a carriage deal, or at least a placehol der
that signifies carriage will be forthcoming upon launch, financial investors are
reluctant to commit capital.” "

After the FCC adopted itsorder approving the Adel phialComcast/Time Warner
license transfers, TAC modified its programming format, combining regional
broadcasts of morethan 600 NCAA Division | women’ sand men’ ssportsgamesand
matches “with real-life drama about the aspirations, achievements, challenges,
adventures, community service, and lifestyles of students and student athletes.” "’
In so doing, TAC sought confirmation by the FCC that it met the definition of a
regional sports network in the FCC's Adelphia order and therefore could demand
arbitration if either Comcast or Time Warner refused to carry its programming.'’®

The right to go to arbitration would not necessarily result in an arbitration
decision requiring Comcast and Time Warner to carry TAC. But it would create the
possibility of such an outcome, which might in turn encourage other program
networks to include in their programming the minimum amount of sports
programming needed to meet the definition of an RSN, in order to gain theright to
demand arbitration with Comcast and TimeWarner. Based on the concern that such
an outcome could be expanded to cover other MV PDs, a number of MVPDs have
filed at the FCC oppositions to the TAC filing, based on the argument that they do
not sign carriage agreements with networks before the networks start programming.
TAC hasresponded by providing examples meant to demonstrate “ that it iscommon
industry practice for a network to launch and produce programming only after a
foundational carriage agreement” has been reached.'”

Although parties on both sides of thisissue have met with FCC commissioners,
the Commission has not yet formally addressed thisissue. Some have proposed that
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Communications Corporation (and subsidiaries, debtors-in-possession), Assignors and
Transferors, to Comcast Corporation (subsidiaries), Assignees and Transferees; Comcast
Corporation, Transferor, to Time Warner Inc., Transferee; Time Warner Inc., Transferor,
to Comcast Corporation, Transferee, Memorandum Opinion and Order, adopted July 13,
2006, released July 21, 2006, at para. 181.

76 See Jonathan Make, America Channel’s Carriage Quest Spurs Pay-TV Concern,”
Communications Daily, May 25, 2007, at pp. 3-5.

17 See [http://www.americachannel .us/overview.php], viewed on June 29, 2007.

178 See Jonathan Make, America Channel’s Carriage Quest Spurs Pay-TV Concern,”
Communications Daily, May 25, 2007, at pp. 3-5.

179 |d



CRS-75

the FCC hold aproceedinginwhichit could review the current definition of regional
sports network and make any modifications needed to block a failed program

network from demanding arbitration just by offering some minimum amount of
sports programming.



