Order Code RL33879

CRS Report for Congress

Housing Issues in the 110™ Congress

Updated November 1, 2007

Libby Perl, Maggie McCarty, and Bruce E. Foote
Domestic Social Policy Division

Eugene Boyd, Darryl E. Getter, Pamela J. Jackson,
Edward Vincent Murphy, and N. Eric Weiss
Government and Finance Division

Meredith Peterson
Knowledge Services Group

Prepared for Members and
Committees of Congress

Congressional

Research
~ § Service




Housing Issues in the 110" Congress

Summary

In the 110" Congress, a number of housing-related issues have become
prominent. Possibly the most visibleissue is the prevalence of subprime loans and
growing mortgage default and foreclosure rates. Congress has responded with
numerous hearings and legidlative proposals both to change the way in which the
lending and home-buyingindustry isregul ated and to assi st borrowerswho arefacing
default and foreclosure. Among the bills Congressis considering are the Mortgage
Debt Forgiveness Relief Act (H.R. 3648), which passed the House on October 4,
2007, and the Mortgage Reform and Anti-Predatory Lending Act (H.R. 3915), about
whichtheHousing Financia ServicesCommittee held hearingson October 24, 2007.

Concern over subprime loans and mortgage foreclosures has also entered the
debate over reform of the government-sponsored enterprises (GSEs) — FannieMae
and Freddie Mac — and Federal Home Loan Banks (FHLBSs), athough efforts to
reform the GSEs and FHLBs began prior to the prominence of the debate over
subprime loans. On May 22, 2007, the House passed and sent to the Senate H.R.
1427, which would create a new regulator for the GSEs. The bill would also use
profits from the GSEs to create an affordable housing fund, the funds from which
would betransferred to aNational Affordable Housing Trust Fund, if enacted. (The
House passed a bill that would create a National Affordable Housing Trust Fund,
H.R. 2895, on October 10, 2007.)

Another issue being considered in the 110" Congress involves potential
revisionsto the Federal Housing Administration (FHA) loan insurance program. On
September 18, 2007, the House passed H.R. 1852, ahill that would make changesto
theFHA program, including raising single-family mortgagelimitsand modifying the
insurance premium pricing structure. In addition, like H.R. 1427, the bill would
authorize the transfer of some FHA funds into an affordable housing fund.

Another agenda item for the 110" Congressis providing assistance to victims
of the 2005 hurricanes. On March 23, 2007, the House passed the Gulf Coast
Hurricane Housing Recovery Act of 2007 (H.R. 1227). Inthe Senate, H.R. 1227 was
referred to the Committee on Banking, Housing, and Urban Affairs. In addition, a
similar Hurricane Katrinarecovery hill (S. 1668) has been introduced in the Senate.

Additional legislation in the 110" Congressincludes Section 8 voucher reform
legislation, which was approved by the House on July 12, 2007 (H.R. 1851). Two
bills that would reauthorize the McKinney-Vento Homeless Assistance Act have
been introduced (H.R. 840 and S. 1518); the Senate version, S. 1518, was approved
by the Senate Banking Committee on September 19, 2007. Legislationto reauthorize
the HOPE VI program, the HOPE VI Improvement and Reauthorization Act (H.R.
3524) was approved by the House Financial Services Committee on September 26,
2007. Inaddition, anumber of billsthat would help preserve assisted housing have
beenintroduced. Amongthem, the Mark-to-Market Extension and Enhancement Act
(H.R. 3965) and the Section 515 Rural Housing Property Transfer Improvement Act
(H.R. 3873) were approved by the House Financial Services Committee on October
31, 2007.
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Housing Issues in the 110™ Congress

The Current Housing Market:
Subprime Lending and the Rise in Foreclosures

The housing market experienced significant stress in 2007. Borrowers found
it difficult to meet their mortgage obligations, and late payments and foreclosures
increased. The biggest increases in mortgage defaults have occurred among
subprime borrowers— those borrowerswith significant indicatorsof heightened risk
of default, such as blemished credit history or high debt-to-income ratio. Subprime
borrowers may have relied upon the low interest rates and rapid house price
appreciation that occurred between 2001-2005 to continue but now face significant
risk of foreclosure as housing marketsslow. Changesin mortgage contracts and the
method of funding mortgages, such as interest-only and adjustable rate mortgages,
could have contributed to housing market stress. Troublesin the housing market are
not relegated to subprime borrowers, however. Falling prices and slowing home
salesaffect all home owners. Declining construction starts affect |ocal employment.
These troubles in the current housing market, combined with changes in mortgage
contracts, have led some economists to forecast even higher default ratesin coming
months.

Subprime Lending. Since the early 1990s, |lenders have developed better
methods for estimating the risks posed by borrowerswith blemished credit profiles,
with the result that lenders now offer home loans to consumers who earlier would
have been denied mortgage credit. These loans are often referred to as subprime
loans. Typically, loansto subprime borrowershave higher interest rates and feesthan
loansto prime borrowers because subprime borrowers have historically experienced
higher default rates. Delinquency and foreclosure rates for subprime loans rose
rapidly during the second half of 2006 and the first half of 2007. On April 11, 2007,
the Joint Economic Committee issued a special report on rising foreclosures. The
report predicted that subprimeforecl osureswould continueto rise, and recommended
immediate action to minimize any coststhat forecl osures canimpose on surrounding
communities.®  (For more information about subprime loans, see CRS Report
RL33930, Subprime Mortgages: Primer on Current Lending and Foreclosure
Issues, by Edward Vincent Murphy.)

Although the primary causes of foreclosure are personal financial setbacks (job
lossor medical calamity), the recent risein subprime foreclosures may be partly due
toimprudent underwriting standards during the housing boom that occurred between

! U.S. Congress Joint Economic Committee, Sheltering Neighborhoods from the
Foreclosure Sorm, April 11, 2007, available at [http://jec.senate.gov/Documents/Reports/
subprimel1apr2007.pdf].
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approximately 2002 and 2005. House pricesrose rapidly in certain markets, which
may have encouraged some borrowersin hot markets to assume more debt than was
prudent. Rapidly rising prices encourage excess debt because, onceinthe home, the
borrower earns the house price appreciation, which can then be used to refinance the
house on more favorable terms. In order to take advantage of anticipated
appreciation, some subprime borrowers turned to mortgage products with low
introductory payments, but which risked higher future payments.

The 110" Congress has held a series of hearings on subprime markets. For
example, on March 27, 2007, the House Financial Services Committee held
“Subprime and Predatory Mortgage Lending: New Regulatory Guidance, Current
Market Conditions and Effects on Regulated Financial Institutions.” The Senate
Banking, Housing, and Urban Affairs Committee held “Mortgage Market Turmoil:
Causesand Consequences’ on March 22, 2007. After the Senate Banking Committee
hearing, Chairman Dodd on April 18, 2007, convened asummit of mortgage market
stakeholders to discuss ideas and propose solutions to subprime market volatility.

Exotic Mortgages, Resets, and Rising Foreclosures. Slowinghousing
markets may frustrate the plans of borrowers who used nontraditional mortgages,
sometimes referred to as exotic mortgages, to finance their homes. One form of
alternative mortgage has an interest-only (1/0) introductory period for two, three,
five, or moreyears. The borrower paysno principa during the introductory period,
but then paymentsincrease when the 1/O period expires because the remainder of the
borrower’ s payments must pay off the principal over a shorter period of time. For
example, a 2/28 mortgage has an I/O introductory payment for two years but then
resets to a higher payment for the remaining 28 years of the loan. Another form of
aternative mortgage, the adjustable rate mortgage (ARM), employs a variable
interest rate, which adjusts to changes in amarket interest rate. One of the simplest
ARMsoffersaninitial low rate, called ateaser, at the beginning of theloan and then
resets after an introductory period. The teaser rate may apply for one year or for as
little as one month. (For more information about alternative mortgage terms, see
CRS Report RL33775, Alternative Mortgages. Causes and Policy Implications of
Troubled Mortgage Resets in the Subprime and Alt-A Market, by Edward Vincent
Murphy.)

These /0 loans, ARMSs, and hybrids of the two result in fluctuating monthly
house payments for borrowers. Because of the increased use of 2/28 hybrid ARMs
during 2005 and 2006, tens of billions of dollars of subprime loans will reset their
payments each month until fall of 2008. If borrowers with resetting mortgages had
planned to depend on continued house price appreciation to sustain their homes, then
the recent housing slowdown could result in sharply rising foreclosure rates.

Foreclosureratesarerising, especially among subprimeborrowers. Someof the
geographic distribution of mortgage defaults can be explained by the performance of
local economies. Therisein the national foreclosure rate, however, is difficult to
explain because the national unemployment rate remains relatively low. Late
payments, as measured by aM ortgage Bankers A ssoci ation survey, arerising among
borrowers with ARMs, whether subprime or not. Subprime borrowers with fixed
rate mortgages, however, are not experiencing higher rates of late payment. This
heightened risk among ARMSs is cause for concern because most of the subprime
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2/28sthat must reset between now and thefall of 2008 are hybrid ARMSs. Inaddition
to the subprime ARMs that reset in 2008, there will be increasing jumbo mortgage?
resetsin 2009. Theincrease in unsustainable loans during relatively strong national
economic conditions raises the question of how the loans were qualified by the
lendersin thefirst place.

The Role of Securitization. Many loans, especially subprime and jumbo
loans, were financed outside of traditional banking channels in a process called
securitization. In securitization, a lender sells loans quickly, rather than keeping
them on the lender’ s books. Many similar loans are then pooled together in trusts,
or special purpose vehicles (SPVs). Pieces of the funds flowing through the trusts,
called tranches, are sold to investors. Although securitization may have helped
increasethe supply of fundsavail ablefor mortgagesand thusheld down interest rates
for borrowers, it may also have facilitated the rise of non-bank lenders operating
without federal supervision of their underwriting standards. The disproportionate
rise in defaults among loans originated and securitized outside federal supervision
has caused some to call for greater scrutiny of the process. (For more information
about securitization, see CRS Report RS22722, Securitization and Federal
Regulation of Mortgages for Safety and Soundness, by Edward Vincent Murphy.)

One concern is that securitization may have separated the up-front returns of
mortgage originators from the long-term risk of securities holders. If the
securitization process does not have adequate controls, mortgage originators could
have the incentive to encourage borrowers to take on too much debt because the
mortgage originator might not suffer losses if the borrower defaults in the future.
The securitization community arguesthat i nvestorsare sophisticated market analysts
who include contract clauses in securitization transactions to prevent mortgage
originators from passing on this risk.

One proposal to address concerns raised by securitization would make
secondary market investors liable for deceptive or predatory marketing by primary
lenders. Somebelievethat extension of liability to the secondary market, referred to
as assignee liability, would prevent secondary market investors from purposefully
remaining ignorant of the marketing strategies of primary lenders. In this view, if
secondary market investors were held liable, they would tighten underwriting
standards and more closely monitor the practices of their lending partners. Others
arguethat extension of liability could create too much uncertainty for rating agencies
to evaluate risks and lead to a shutdown of the secondary market.

The 110™ Congress is examining the role of securitization in recent subprime
volatility. TheHouseFinancia Services Committeeheld ahearing, “ The Roleof the
Secondary Market in Subprime Mortgage Lending,” on May 8, 2007. The Senate
Banking Committee held ahearing on April 17, 2007, “ Subprime Mortgage Market
Turmoil: Examining the Role of Securitization.”

2 Jumbo loans are too large to be eligible for purchase by Fannie Mae or Freddie Mac. This
cap, called the conforming loan limit is currently $417,000.
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Price Declines, Unsold Inventories, and Falling Construction Starts.
After increasing at arapid rate during 2001-2005, house prices slowed significantly
during 2006-2007, even though the national unemployment rate has not significantly
increased. One important sign of inconsistencies in a housing market is a price
declineinan areawith arelatively strong local economy. Although not truein every
case, local job growth and income growth generally lead to increases in demand for
housing and result in higher prices because housing supply responds relatively
sowly. The current market is unusual because the Washington DC area, for
example, had an unemployment rate of 3% in July 2007, well below the national
average of 4.7%, yet house prices declined 7.2% compared to July 2006, according
to Standard and Poor’ s Case/Schiller Index.® Similar price declineswerereportedin
Phoenix, Miami, and several California cities, despite relatively strong local
employment conditions. Areas with relatively poor local job markets, such as
Michigan and Ohio, are aso experiencing house price declines.

The inventory of unsold homes isrising, as is the home owner vacancy rate.
Oneindicator of the strength of alocal housing market is the length of timeit takes
to sell ahouse. If houses are selling more slowly than the rate at which people are
offering them for sale, then the inventory of unsold homes grows. The National
Assaociation of Realtors (NAR) reportsthat the month supply of homeson the market
has risen from 4.5 in 2005 to 10.0 in August 2007; a month supply is calculated by
taking the number of homes currently offered for sale and dividing by the current
number of sales per month. A balanced market has amonth supply between 5.0 and
6.0 according tothe NAR. Theexistence of aglut of unsold homesisalso evidenced
by rising vacancy rates. According to the Census Bureau, the home owner vacancy
rateis at the highest level it has been since the survey began in 1956.

The slowing housing market is hurting builders and construction workers. As
the supply of unsold homes has increased, builders have begun canceling optionsto
acquirelandfor new construction and have offered reduced-price upgrades and other
discounts on existing homes. The result has been even further downward pressure
on prices and a sdowdown in new construction. For example, the National
Association of Home Builders confidence index fell more than 50% from 2005 to
2007. Theindex measures home builders’ expectations of home sales for the next
six months.

% The Case/Schiller index is a survey based on same-unit transactions and covers selected
metropolitan regions. The National Association of Realtors calculate changes in median
sales price, which rose 0.3% for the Washington area.
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Initiatives That Would Change the
Lending and Homebuying Process

Some Members of Congress have responded to the troubles in the current
housing market by introducing a number of bills that would modify the lending and
home purchase process in an effort to prevent similar events from occurring in the
future. Some of these proposals would regulate the behavior of lenders, mortgage
brokers, and other participantsin thelending process. Other legislation would either
expand the amount of information required to be disclosed to borrowers or increase
the availability of borrower counseling. Some legislation would attempt to prevent
fraudulent practices, sometimes referred to as predatory lending.

Regulating Lenders

Currently, no national systemfor licensing mortgageoriginatorsexists. Instead,
mortgage lenders are licensed at the state level. Two bills in the House of
Representatives would promote national licensing of certain mortgage originators.
The Predatory Mortgage L ending PracticesReduction Act, H.R. 2061, introduced by
Representative Stephanie Tubbs Jones, would require certification of mortgage
lenders specifically for subprime, federally related mortgage loans.* Under H.R.
2061, the Secretary of the Department of Housing and Urban Development (HUD)
would establish standards and procedures for suspension and revocation of the
certification. The Fair Mortgage Practices Act, H.R. 3012, introduced by
Representative Spencer Bachus, would encouragethe establishment anational system
for licensing mortgage originators. This legislation would require that a person
engaging in the business of aloan originator first obtain and maintain aregistration
as aregistered loan originator or alicense as a state-licensed loan originator. Both
bills also provide for educational requirements for mortgage originators.

TheEscrow, Appraisal, and Mortgage Servicing ImprovementsAct (H.R. 3837)
would reform mortgage origination by making changesto mortgage servicing and the
appraisal process. Thebill would requirethereto be an escrow account for taxesand
insurance if the loan-to-value ratio is high and in other circumstances. H.R. 3837
would also require that the escrow beincluded in repayment analysiswhen creditors
qualify the loan. The escrow account would have to exist for at least the first five
years of the loan. The bill would allow other consumers to opt-out of the escrow
account, but the creditor would be required to disclose to the consumer his or her
responsibilities in the absence of the escrow account. The bill would aso limit
forced-placeinsurance, whichisinsurance coverage obtained by aservicer to protect
the mortgagee’ sinterest in the property. In addition, the bill would revise rulesfor
appraisers, which are currently under the Appraisal Subcommittee of the Federal
Financial Institutions Examination Council. H.R. 3837 wouldrequirethat appraisals
be independent and declares that seeking to influence an appraiser is an unfair and

* The term “federally related mortgage loan” is defined by the Rea Estate Settlement
Procedures Act. 12 U.S.C. §2602. The term includes loans that are made by federally
regulated lenders, are insured or originated by the government, are intended to be sold to
Fannie Mae, Ginnie Mae, Freddie Mac, or the Federal Home Loan Mortgage Corporation.
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deceptive trade practice. The Federal Reserve and the Federal Trade Commission
would jointly make rules for unfair trade practices relating to appraisals.

The Mortgage Reform and Anti-Predatory Lending Act (H.R. 3915) would
establish afederal duty of carefor mortgage originators (including brokers), requiring
themto “diligently work to present the consumer with arange of residential mortgage
loan products for which the consumer qualifies.” Mortgage originators would also
be required to present consumers with comparative cost and benefit information
regarding available loans. In addition, H.R. 3915 would prohibit mortgage
originators from steering borrowers toward loans that are not in their interests.

Additionally, some legidation that would regulate mortgage brokers also
contains provisionsfor the regul ation of mortgage lenders. For adiscussion of these
bills, see the “Mortgage Brokers’ section, below.

Regulation of Other Participants in the Process

Mortgage Brokers. Mortgage brokers help match borrowers with mortgage
lenders. Some have argued that brokers have aconflict of interest because, although
they are agents of mortgage lenders, many borrowersrely on the advice of mortgage
brokers when choosing amortgage. 1n many cases, borrowersthink that brokersare
working for them and in their best interests. In order to reduce any conflict of
interest, some critics suggest additional regulation of mortgage brokers. Mortgage
brokersarguethat, as members of the community in which they operate, they rely on
thelir reputations for business and therefore do not require additional regulation.

TheMortgage Reform and Anti-Predatory Lending Act (H.R. 3915), which also
contains aprovision regul ating lenders (see above), would require mortgage brokers
to be licensed either by state or federal law. H.R. 3915 would give states time to
enact licensing systemsthat comport with thebill’ srequirements. If any statedid not
enact licensing laws within 24 months, HUD would have the authority to establish
and maintain alicensing system.

The Borrower’s Protection Act of 2007 (S. 1299) would require mortgage
originators (including mortgage brokers) to verify the ability of an applicant to repay
aloan. The bill would also prohibit the practice of steering borrowers to mortgage
productsthat are not advantageousto them. Lendersand brokerswould be prohibited
from mischaracterizing borrowers' credit histories or the appraised value of the
property securing the loan.

The American Home Ownership Preservation Act of 2007 (S. 2114) would
create a national registry of mortgage brokers. The Federal Financia Institutions
Examinations Council (FFIEC) would beresponsiblefor maintaining theregistry and
would be empowered to create rules for the database. At aminimum, the database
would include the name and address of each broker, along with credit and criminal
background checks and fingerprints.

TheMortgage Broker Transparency and Accountability Act of 2007 (H.R. 3296)
would establish an “agency relationship” between mortgage brokers and consumers.
Mortgage brokers would have a duty to disclose the risks and benefits of the
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mortgages offered. Mortgage brokers would have to obtain and permanently
maintain abond. The bill would also prohibit steering to higher-cost mortgages as
long as lower-cost products were available with the loan features requested by the
borrower.

TheFairnessfor HomeownersAct of 2007 (H.R. 3081) would require mortgage
brokers (and lenders) to verify the borrower’ s ability to pay back the mortgage loan.
It caps at 5% the amount of compensation in the finance charge for the loan that
mortgage brokers (and lenders) can receive and prohibits any undisclosed
compensation.

TheFair Mortgage Practices Act of 2007 (H.R. 3012) would establish anational
registry of mortgage brokers. It also would require asystem of licensing and testing
for loan originators and would require that aloan processor or underwriter may not
work asanindependent contractor unlesslicensed or registered asamortgage broker.

Under the Predatory Mortgage Lending Practices Reduction Act (H.R. 2061),
the Secretary of HUD would make rulesfor mortgage brokersin subprime, federally
related mortgagetransactions. Theruleswould certify and test mortgage brokersfor
knowledge of applicable federal law, subprime lending, predatory lending, and the
law regarding competency to contract.

Current regulation permits independent mortgage brokers to become FHA-
approved lenders, but they must have a minimum net worth of $250,000, and they
must be sponsored by lenders. H.R. 1752, the Expanding American Homeownership
Act, would place the requirements for mortgage brokers in statute by amending the
National Housing Act. The bill would also change the eligibility requirements to
permit mortgage brokersto become FHA-approved lendersif they arelicensed in the
state where the property is located, they post a $75,000 surety bond, and they meet
other FHA requirements.

Appraiser Objectivity. Another area where a potential conflict of interest
could occur is in the appraisal of property in order to determine a home's value.
Appraisers are supposed to be objective. However, the desire for repeat business
from lenders may result in some appraisers feeling pressure to assess a house at a
high enough value to ensure that the borrower will qualify for the proposed loan.
Currently, the Appraisal Subcommittee of the Federal Financial Institutions
Examinations Council (FFIEC) helps set minimum standards for state licensing of
appraisers.

Among the bills that would regulate appraisals is the Homebuyers Protection
Act (H.R. 3535), which would require alicensed appraiser to appraise ahomein any
mortgage transaction (currently only loans extended by federally regulated lenders
require licensed appraisers). The Expanding Homeownership Act (H.R. 1852) and
the Predatory Lending Reduction Act (H.R. 2061) would impose civil penalties
against parties who attempt to influence an appraisal. The Fair Mortgage Practices
Act (H.R. 3012) would requireawritten appraisal by alicensed appraiser in subprime
mortgage transactions.
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The Escrow, Appraisal, and Mortgage Servicing Improvement Act (H.R. 3837)
would create new standards for appraisalsin high-cost mortgage transactions. The
bill would make it an unfair and deceptive act or practice for a party with an interest
in the mortgage transaction to improperly influence an appraiser through behavior
such as bribes, coercion, or failing to compensate the appraiser when aloan failsto
close. Financial penaties would be imposed for these violations. If a borrower
attemptsto refinance his or her mortgage within six months of obtaining aloan, H.R.
3837 would require a second appraisal at no chargeto the borrower. The bill would
also require borrowers to receive a copy of their appraisal at least three days before
theloan closes. Another bill that would regul ate appraisalsisthe Escrow, Appraisal,
and Mortgage Servicing ImprovementsAct (H.R. 3837), discussedinthe“ Regulating
Lenders’ section of this report.

Suitability. The term “suitability” in the mortgage lending context refersto
whether the terms of a loan are suitable for a particular borrower on the basis of
income and monthly mortgage payments. A loan might be considered unsuitable if
aborrower isunableto support the monthly mortgage paymentson hisor her income.
Mortgage originators, including brokers and lenders, could be made liable for
defaults if underwriting standards are unsuitable for the borrower’ s circumstances.
Oneadvantage of thisapproach isthat originatorshavedirect contact with borrowers
and have a great deal of information about each borrower’s circumstances (as
compared to mortgage-backed securitiesinvestorsor financial regulators). Originator
liability could ensure that mortgage brokers and lenders retain a stake in the long-
term performance of their loans even if the loans are sold or securitized. A
disadvantage of this approach is that suitability is difficult to define, is subject to
significant uncertainty and litigation risk, and is determined only after events occur
that trigger defaults.

The Mortgage Reform and Anti-Predatory Lending Act (H.R. 3915) would
prohibit creditors from making residential mortgage loans unless they first
determined that, on the basis of documentation at thetime of theloan, borrowers had
a “reasonable ability to repay theloan.” Regulations establishing what constitutes
a reasonable ability to repay would be established by the Comptroller of the
Currency, the Office of Thrift Supervision, the Federa Deposit Insurance
Corporation, and the Federal Trade Commission. Determination of a consumer’s
ability to repay would be based on factors that include current income, expected
income, credit history, current obligations, and debt-to-income ratio. H.R. 3915
would a sorequirethat creditorsdeterminethat |oanswould constitutea“ net tangible
benefit” to the consumer. A loan would not represent a net tangible benefit if it
refinanced an existing mortgage and the points and fees exceeded the amount of
newly advanced principal. Violations of the “ability to repay” and “net tangible
benefit” provisionsof H.R. 3915 would result in liability not only for the lender but
also for any assignee, including securitizers.

Borrower Counseling. Severa billsin the 110" Congress would increase
theavailability of borrower counselingin order toimproveborrowers understanding
of loan terms. The Homeownership Protection and Enhancement Act of 2007 (S.
1386), emphasi zes homeownership counseling and assistance. Thebill would direct
the Secretary of HUD to award competitive grants to enable state housing finance
agencies to establish State Homeownership Protection Centers. S. 1386 would
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require lendersto notify borrowers of the avail ability of homeownership counseling
and homeownership protection center services. Under special circumstances, it
would allow aone-time emergency grant to help troubled borrowers remain in their
homes.

The Expand and Preserve Homeownership Through Counseling Act (H.R.
3019) would create an Office of Housing Counseling within HUD to coordinate all
counseling for homebuyersandrenters. ThePredatory Lending Reduction Act (H.R.
2061) would amend the Community Devel opment Banking and Financia Institutions
Act of 1994° to authorize the Community Development Financial Institutions Fund
to make grants to nonprofit community development corporationsfor the education
and training of borrowers and community groups regarding predatory lending
practices.

Disclosure Requirements

The mortgage lending industry has multiple laws that regulate the information
that must be disclosed to consumers. These include the Truth in Lending Act
(TILA), the Home Ownership and Equity Protection Act (HOEPA), and the Real
Estate Settlement Procedures Act (RESPA). Another law, the Home Mortgage
DisclosureAct (HMDA) regulatestheinformation that lendersarerequiredto collect
from loan applicants; the information is then made available to the public. The
current increase in subprime and exotic mortgages has resulted in proposals to
increase disclosure requirements as a means of ensuring that borrowers understand
the terms of their loan transactions.

A Federal Trade Commission (FTC) study tested 819 mortgage consumers to
document their understanding of current mortgage cost disclosures and loan terms,
aswell astheir ability to avoid deceptive lending practices.® The authors found that
borrowers (both prime and subprime) did not understand important mortgage costs
after viewing mortgage cost disclosures. Some borrowers had difficulty identifying
theannual percentagerate (APR) of theloan and loan amounts. Many borrowersdid
not understand why the interest rate and APR of aloan would differ.” In addition,
borrowers had the most trouble understanding loan terms for the more complicated
mortgage products such as those with optional credit insurance, interest-only
payments, balloon payments, and prepayment penalties. Borrowers were unable to
determine whether ball oon payments, prepayment penalties or up-front loan charges
were part of the loan. Survey results also indicated that some consumers may still
need borrower counseling and education to understand terminology used in the
mortgage lending and settlement industry.

512 U.S.C. §4701 et seq.

¢ See James M. Lacko and Janis K. Pappalardo, Improving Consumer Mortgage
Disclosures: AnEmpirical Assessment of Current and Prototype Disclosure Forms, Bureau
of Economics Staff Report, Federal Trade Commission, June 2007, [http://www.ftc.gov/os/
2007/06/P025505M ortgageDi sclosureReport.pdf].

"The APRistheannual cost of aloan, which includesthe interest cost of the principal loan
amount, insurance, and other fees expressed as a percentage. The mortgage interest rate
only includes the interest cost of the principal 1oan amount expressed as a percentage.
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The Truth in Lending Act. The Truth-In-Lending Act (TILA) of 1968
requires|endersto disclosethe cost of credit and repayment terms of mortgage loans
before borrowers enter into any transactions.® TILA also gives borrowers the right
to rescind the loan transaction within three days from the date of signing. The
Federal Reserve Board implements TILA through Regulation Z. Several billsinthe
110" Congress would make changes to TILA. The American Home Ownership
Preservation Act (S. 2114) would require TILA disclosures regarding mortgage
brokers and mortgage broker fees. The Fair Disclosure for Homeowners Act (H.R.
3705) would require a separate written notice under TILA when a borrower has an
adjustablerate mortgage that is scheduled to reset. The Homebuyers Protection Act
(H.R. 3535) and the Escrow, Appraisal, and Mortgage Servicing Improvements Act
(H.R. 3837) would amend TILA to require escrow accountsto be established for any
subprime loan in order to ensure sufficient funds for property taxes and insurance.
The Predatory Mortgage L ending Practices Reduction Act (H.R. 2061) would amend
TILA toestablish aset of best practicesand for agood faith resol ution of complaints.

The Home Ownership and Equity Protection Act. The 1994 Home
Ownership Equity Protection Act (HOEPA) was enacted asan amendment to TILA.
The law imposed additional disclosure requirements to consumers for high-cost
refinance and other non-purchase loans secured by their principal residences.’
HOEPA does not apply to home purchase loans. A loan is governed by HOEPA if
either the APR exceeds the rate of a comparable Treasury security by more than 8
percentage points on a first mortgage, 10 percentage points on a second mortgage,
or if the consumer pays total points and fees exceeding the larger of $547 or 8% of
the total loan amount.®® Should any loans satisfy any of these criteria, HOEPA
borrowers must be provided with disclosures three days before the [oan is closed in
addition to the three-day right of rescission generally required by TILA. Thisgives
consumers atotal of six days to decide whether to enter into the transaction.

In light of the recent increase in subprime mortgage lending, proposals to add
to HOEPA' s protections have been advanced. The Preservation of Federalism in
Banking Act (H.R. 1996) would make national banks and federal savings
associ ations subj ect to statelawsthat provide greater protectionsthan those provided
by HOEPA. Currently, approximately twenty-five states and several municipalities
have enacted similar statutes that sometimes offer much broader protections than
those afforded under HOEPA.'* The Predatory Mortgage Lending Practices
Reduction Act (H.R. 2061) would implement several new regquirementsfor high-cost

8TILA iscontained in Title| of the Consumer Credit Protection Act, P.L. 90-301, 81 Stat.
146, as amended by 15 U.S.C. § 1601 et seq.

® HOEPA isimplemented through Regulation Z, 12 C.F.R. Part 226, sections 31, 32, and 34.
Regulation Z section 226.32(a)(2) excludes commercial |oans, home purchase mortgages,
and reverse mortgage transactions.

10 The $547 figure is for 2007. The Federal Reserve Board adjusts this number annually
based upon changes to the Consumer Price Index.

1 See CRS Report RL32784, Predatory Lending: A Comparison of State Laws to the
Federal Home Ownership and Equity Protection Act, by Kamilah M. Holder and Kate M.
Manuel.
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mortgages governed by HOEPA. Thebill would requirelendersthat enter into high-
cost mortgages to establish and maintain a best-practices plan in accordance with
regulations that the Federal Reserve Board would be directed to prescribe; prohibit
lendersfrom imposing or collecting fees on high-cost mortgagesif they had not been
previously disclosed; and requirethat all disclosuresof chargesand feeson high-cost
mortgages be separately enumerated and clearly |abeled and described.

The Mortgage Reform and Anti-Predatory Lending Act (H.R. 3915) would
include home purchase loans in the definition of “high cost mortgages’ covered by
HOEPA. The bill would also reduce the fees required to trigger HOEPA from 8%
of the total loan amount to 5% and would include a new trigger on the basis of
prepayment penalties. A loan would be covered by HOEPA if it contained a clause
allowing the lender to collect prepayment penalties more than 30 months after the
loan closing or if prepayment penalties would exceed 2% of the amount prepaid.
H.R. 3915 would aso prohibit balloon payments on high-cost loans under certain
circumstances, prohibit lending without regard to a borrower’s ability to repay,
disalow late fees that exceed certain levels, and require lenders to verify that
borrowers have received counseling from aHUD-approved agency prior to entering
into a high-cost mortgage transaction.

Real Estate Settlement Procedures Act. The Real Estate Settlement
Procedures Act (RESPA) was enacted in 1974 to effect certain changes in the
settlement process for residential real estate.’? The law requires lenders to provide
estimates of settlement costs to borrowers. Among RESPA’ s requirements are (1)
advance disclosure of estimated settlement costs, referred to asagood faith estimate
(GFE) to home buyers and sellers (alist of the actual closing costs must be provided
to borrowers at the time of closing), (2) the elimination of kickbacks or referral fees
among settlement service providers (e.g., brokers, lenders, title companies, and
appraisers) that tended to cause unnecessary increases in the costs of certain
settlement services, (3) alimitation in the amounts that buyers are required to place
in escrow accounts for the payment of property taxes and hazard insurance, and (4)
reform and modernization of local record keeping of land title information.

Consumers generaly find the real estate settlement process confusing, and
lendersfindit cumbersome. Although RESPA requireslendersto provide consumers
with estimates of settlement costs, no federal or state law requires the lenders to
deliver settlement costs in the amounts stated in the estimates. As a result,
consumers often receive unexpected fees at closing, and these unexpected fees can
sometimes be hundreds and even thousands of dollars more than expected. Changes
to both current GFE disclosure forms as well as the information disclosed within
them could arguably lead to less confusion about loan and settlement costs.

In the 110™ Congress, the Mortgage Disclosure Simplification Act (H.R. 3725)
would amend RESPA to require lenders to submit to borrowers a one-page
description of the “essential terms of the loan.” This would include the *best

12 The HUD regulation administering RESPA was issued on June 4, 1976. The regulation
isreferred to as Regulation X and isfound in the Code of Federal Regulationsat 24 C.F.R.
Part 3500. The only major revision to Regulation X occurred on November 2, 1992.
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possible estimate” of the total loan amount, loan to value ratio, final maturity date,
amount and due date of a balloon payment, prepayment penalties, the interest rate
and corresponding monthly payment amount, the income on which the loan amount
is based, the total amount of settlement charges, and the amount of fees paid to a
broker.

Home Mortgage Disclosure Act. The Home Mortgage Disclosure Act
(HMDA), was enacted in 1975 (P.L. 94-200) to help regul ators determine where it
was necessary to further investigate redlining or geographical discrimination.*®
HMDA requires covered institutions to report home mortgage originations by
geographic area, financial institution type, borrower race, sex, income, and whether
theloan isfor home purchase or refinance. In 1989, Congress expanded HMDA to
include therace, sex, and borrower income of those applicantsthat were rejected for
loans.™ In 2002, Congress expanded HM DA again to include the annual percentage
rate and to require lendersto identify loans subject to HOEPA requirements; thelaw
requiring loan rate or pricing information was implemented in 2004.%

Currently, HMDA does not require lenders to report every variable used to
evaluate applicants. Because the collected data is released to the public, there is
concern about protecting the privacy of individuals. However, HMDA has been
criticized for not including more variables that could be used to help verify or rule
out discrimination, such asborrower credit history information. Someborrowerspay
morefor their loansrel ativeto othersbecausethey exhibit higher levelsof credit risk.
Having credit history information would be necessary to determine if observed
pricing differentials reflect differences in financial risk or discrimination. Other
useful variablesincludeborrower characteristicssuch astotal assetsand debtsaswell
as loan characteristics, such as the loan-to-value ratio. The Community
Reinvestment M odernization Act (H.R. 1289) would expand theinformation required
to be disclosed pursuant to HMDA to include discount points, origination fees,
financing of lump sum insurance premium payments, balloon payments, prepayment
penalties, loan-to-value ratios, debt-to-income ratios, housing payment-to-income
ratios, and credit score information. The bill would aso make manufactured home
loans subject to HMDA requirements.

3 HMDA isimplemented by the Federal Reserve Board Regulation C (12 CFR Part 203).

14 Covered ingtitutions or those required to report HMDA data include banks, savings and
loans, credit unions, and mortgage and consumer finance companies depending upon the
sizeof their assets and percentage of businessrelated to housing-lending activity. Although
most home-secured mortgage loans are reported under HM DA, there are some exceptions.
Home equity loanstaken out for purposes other than thoserel ated to the home, such ashome
improvements, are not reported under HMDA. Also, lenders that do not have officesin
metropolitan statistical areas are not required to report HMDA data.  See
[ http://www.fdic.gov/news/news/ press/2005/pr3005a.html].

pL.101-73, 103 Stat 183. Sections 1211(d) and 1212.
*p] . 107-155, 116 Stat 81.
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Predatory Lending and Fraud

As discussed earlier in this report, the subprime mortgage market has made it
possible for borrowers with poor credit, low income, or little savings to qualify for
mortgage loans. The subprime market may be considered a dual market. Thereis
“good” subprimelending that opensup credit opportunitiesfor higher-risk borrowers,
and there is “predatory” subprime lending. (Although prime loans may also be
predatory loans, they are most often subprime loans.) Under “good” subprime
lending, the loans are made with terms that appropriately compensate the lender for
the enhanced risk posed by the borrowers, and the termsinclude areasonable return
to the lender. The loans are marketed in a manner that is fair to borrowers and
understandable by borrowers.

Predatory subprimelending isthe opposite of good subprimelending. Predatory
lenders make loans on terms that overcompensate the lenders for the risk posed by
the borrowers. The loans are marketed on termsthat are not fair to the borrowers or
understandableto theborrowers. Theloansare often actively and purposely marketed
to low-income minorities and the elderly.”

The 110" Congress has begun to examine the practices of predatory lending.
The Senate Banking Committee held a hearing on February 7, 2007, entitled
“Preserving the American Dream: Predatory Lending Practices and Home
Foreclosures.” In addition, legislation has been introduced that contains provisions
intended to address|ending practicesthat could be considered predatory. Thesebills
include H.R. 1289, H.R. 2061, and S. 1222, discussed below.

The Community Reinvestment Modernization Act of 2007 (H.R. 1289) would
amend the Community Reinvestment Act of 1977 (CRA) to provide that if a
regulated financia institution is found to have engaged in a credit practice, such as
predatory lending, that negatively affects a community or neighborhood, the loans
would not count toward determining whether the institution is meeting the credit
needs of the entire community. Theinstitution’s CRA rating would then be reduced
accordingly. The bill would also alow limits to be placed on the ability of the
institutions to sell their loans to Fannie Mae, Freddie Mac, and Ginnie Mae.

The Predatory Mortgage Lending Reduction Act (H.R. 2061) would make it
illegal to engagein any unfair or deceptive act or practice when providing mortgage
lending or mortgage brokerage services on a subprime, federally related mortgage
loan. HUD, the Federal Reserve, and the Federal Trade Commission would be able
tojointly issueinterpretiverules, statements of policy, and regulations defining such
acts and practices. Violators would be subject to acivil penalty of up to $10,000 for
thefirst violation and up to $20,000 for subsequent violations. H.R. 2061 would also

' National Predatory Lending Task Force, Curbing Predatory Home Mortgage Lending: A
Joint Report, U.S. Department of Housing and Urban Development and U.S. Department
of the Treasury, June 2000, p. 69, available at [http://www.huduser.org/Publications/pdf/
treasrpt.pdf].
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amend the Consumer Credit Protection Act™® to add a new title — the “ Consumer
FairnessAct.” Thetitlewould declare asunenforceable aprovisionin any consumer
contract or transaction that requires binding arbitration to resolve any controversy
arising out of the contract. An exception would be made for a written agreement
entered into after a controversy occurs that calls for binding arbitration of that
controversy.

Another hill, the Stopping Mortgage Transactions Which Operate to Promote
Fraud, Risk, Abuse, and Underdevelopment Act (STOP FRAUD Act, S. 1222),
would impose civil and criminal penalties against mortgage brokers and lendersthat
defraud consumers in the process of extending credit. The bill would aso require
lenders of home loans without certain disclosure features to go through the state
judicial or administrative process in foreclosure. In addition, S. 1222 contains
provisions that would allow borrowers going through foreclosure proceedings to
assert defenses against assignees of the original mortgage lender.

Efforts to Assist Troubled Borrowers

In addition to initiatives to modify the homebuying process for future buyers,
efforts have also been made to assist borrowers who are currently at risk of losing
their homes. Congressisconsideringlegislation— and administrativeagencieshave
taken action — aimed at encouraging borrower workouts and improving the
availability of refinancing options. Legislation has also been introduced to remove
the requirement that debt forgiveness be treated as taxable income.

Working with Borrowers

Thusfar, there are no proposals to provide direct federal funding to pay off the
debt of overextended borrowers. The Senate-passed version of the FY2008
Department of Transportation, Treasury, and HUD Appropriations bill (H.R. 3074)
would provide $100 million to housing counseling agencies to assist families in
foreclosure or facing the immediate prospect of losing their homes. In addition, a
Senate floor amendment to H.R. 3074 would set aside another $100 million for
counseling troubled borrowers. Much of thefocusof housing counseling for troubled
borrowersinvolvesworking with lendersto arriveat payment plansor other options
to make up any payment arrearage and remain current on their loans— oftenreferred
to as borrower workouts — or helping borrowers refinance into loans with better
terms. Both legidative and administrative actions have been taken to promote
borrower workouts and refinances.

Borrower Workouts. Federal and state financial regulating agencies have
issued new guidanceto regul ated lenders encouraging | oan restructuring for troubl ed
borrowers to avoid foreclosure where feasible.’® The agencies include the Federal

815 U.S.C. 81601 et seq.

19 “Federal Financial Regulatory Agencies and CSBS Issue Statement on Loss Mitigation
(continued...)
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Deposit Insurance Corporation, the Federal Reserve, the Office of the Comptroller
of the Currency, the National Credit Union Administration, the Office of Thrift
Supervision, and the Conference of State Bank Supervisors. Loan servicers were
instructed toreview their full authority to modify loansfor borrowerswho are already
delinquent and for borrowers for whom it is reasonably foreseeable that they will
default. Despite recognition of subprime problems since January 2006, loan
workouts do not appear to be occurring in large numbers. The head of the FDIC,
SheilaBair, has expressed frustration at therelatively low level of loan modification
that is occurring.” In a recent speech, she said that less than 1% of troubled
subprime loans have been restructured in any meaningful way.

Securitization might present an obstacle to borrower workouts in some cases.
Many troubled loanswere sold to special purposetrusts, which passthe paymentson
to investors. A private servicer is typically contracted to administer the loans on
behalf of the trust according to a prearranged set of rules. In order to comply with
the Real Estate Mortgage Investment Conduit (REMIC) tax rules, these trusts must
remain passive. The passivity requirement could be interpreted as barring the trusts
fromgranting servicersadditional discretionto modify loanswhen market conditions
are unanticipated. These issues are further complicated by accounting rules that
lenders comply with when transferring the loans to the trusts, particularly FAS 140,
which governs the definition of atrue sale. Under therule, it was unclear whether
these loans held in trust could be modified if a default was reasonably foreseeable
(instead of after a default had already occurred). Fear of lawsuits by frustrated
investors could discourage some servicers from aggressively restructuring loans.

Recognizing potential limitations on borrower workouts due to securitization,
the House Financial Services Committee sent a letter (June 15, 2007) to the
Securities and Exchange Commission (SEC) requesting clarification of FAS 140.
The SEC, which oversees the Financial Accounting Standards Board, responded
(July 24, 2007) that a servicer who modified the loan of a borrower who was likely
to become delinquent would not constitute active management and therefore should
not be an obstacle to loan workouts. To date, the industry does not appear to have
responded to these letters with a significant increase in borrower workouts.

Refinancing. Some overextended borrowers, or those facing interest rate
resets, have had difficulty refinancing their |oans on better terms, in part because of
alack of liquidity in the private market. Fannie Mae and Freddie Mac (known as
government sponsored enterprises, or GSES) purchase mortgagesfrom lendersso that
the lenders have funds available to make additional loans.

Two bills in the Senate — the Protecting Access to Safe Mortgages Act (S.
2036) and the Promoting Refinancing Opportunities for Mortgages Impacted by the
Subprime Emergency (PROMISE) Act (S. 2169) — would temporarily raise the
Fannie Mae and Freddie Mac portfolio caps by not less than 10% in order to help

19 (...continued)
Strategiesfor Servicersof Residential Mortgages,” FDIC Press Rel ease, September 4, 2007.

2 Remarks by FDIC Chairman SheilaBair at Clayton Holding, Inc. Investor Conference—
New York, NY, October 4, 2007.
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increaseliquidity inthe market and makeloans more availablefor at-risk or troubled
borrowers. S. 2036 would dedicate 50% of the additional funds under the higher
portfolio capsto purchasing mortgageswith resets between June 2005 and December
2009. The PROMISE Act (S. 2169) would devote 85% of the additional funds
available under the portfolio cap increase “for the purpose of refinancing subprime
mortgages at risk of foreclosure.” S. 2036, unlike the PROMISE Act, would also
raise loan limits in high-cost areas so that Fannie Mae and Freddie Mac could
purchase loans that they would not otherwise be ableto (currently the GSEs may not
purchase loans above $417,000 for single-family properties). The provisionsin S.
2036 would sunset one year after enactment of thebill; thosein S. 2169 would sunset
after six months.

Two similar billsin the House would raise the GSE portfolio caps (also by not
lessthan10%) but would not increasethe $417,00010an limit. The Protecting Access
to Safe Mortgages Act (H.R. 3777) does not specify how the increase in available
funds under the portfolio cap would be used; its provisions would sunset one year
after its enactment. The second bill, H.R. 3838, a bill to temporarily raise the
mortgage caps applicable to Freddie Mac and Fannie Mag, like S. 2169, would
devote 85% of funds available under the increased caps to refinancing mortgages at
risk of foreclosure. The provisionsin H.R. 3838 would sunset after six months.

In September 2007, the Administration announced a new, temporary program
through which the Federal Housing Administration (FHA) will insure refinanced
mortgages of troubled borrowers; the program is called FHA Secure. The program
appliesto borrowerswith non-FHA-insured, adj ustabl e rate mortgageswho had been
ableto maketimely paymentsprior to their interest rateresets. Theseborrowersmay
be eligible to refinance their loans with FHA insured mortgages (if they are able to
find FHA lendersto extend credit), aslong as they can meet certain criteria, such as
having sufficient income to support payments on the new loans.?* The program will
only accept loan applications signed no later than December 31, 2008.

Taxing Debt Forgiveness

As lenders and borrowers work to resolve indebtedness issues, some
transactions are resulting in cancellation of debt. Mortgage debt cancellation can
occur when lenders restructure loans, reducing principal balances, or sell properties
— either in advance, or asaresult, of foreclosure proceedings. If alender forgives
or cancels debt, current tax law may treat it as cancellation of debt (COD) income,
which is subject to tax.

Proposal's have been made to exclude COD income from taxation. On October
4, 2007, the House passed the M ortgage Debt Forgiveness Relief Act of 2007 (H.R.
3648) by a vote of 386 to 27. The act would exclude discharged, or canceled,
qualified residential debt from income. A similar provision is aso found in the
Mortgage Cancellation Relief Act of 2007 (H.R. 1876 and S. 1394). The President
has expressed support for the legislation generally, but has stated a preference for a

2L For HUD guidance on FHASecure, see [http://www.fha.gov/reference/ml2007/07-
11ml.doc].
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temporary tax provison — the bills propose permanent exclusion. (For more
information on this issue, see CRS Report RL34212, Analysis of the Proposed Tax
Exclusion for Canceled Mortgage Debt Income, by Pamela J. Jackson and Erika
Lunder.)

A rationalefor excluding COD income hasfocused on minimizing hardship for
households in distress. Policymakers have expressed concern that households
experiencing hardship and possibly losing their homes, presumably as a result of
financial distress, should not incur an additional hardship by being taxed on canceled
debt income. Additionally, legisators have been pursuing Federal Housing
Administration (FHA) and government-sponsored enterprise (GSE) reform efforts,
in part to aleviate the current mortgage crisis. As efforts to minimize the rate of
foreclosure are being made, lenders are, in some cases, renegotiating loans with
borrowers to keep them in their homes. For some policymakers, the exclusion of
canceled debt income may be a necessary step to ensure that homeowner retention
efforts are not thwarted by tax policy.

Opponents of an exclusion of COD income might argue that the provision
makes debt forgiveness more attractive for homeowners relative to current tax law
and could encourage homeowners to be less responsible about fulfilling debt
obligations.

Reforming Federally Sponsored
Financing Institutions

GSE Regulation

Fannie Mae, Freddie Mac, and Federal Home Loan Bank Regulation.
Fannie Mae and Freddie Mac are federally chartered, privately owned corporations
charged with supporting the secondary mortgage market. They are not allowed to
lend directly to homeowners, but by purchasing mortgagesfrom theoriginal lenders,
they free up fundsto belent for more mortgages. After FannieMaeand FreddieMac
purchase mortgages, they either package and sell them to investors, or keep themin
their own portfolios. To finance their portfolios, they sell bonds and other debt to
investors.

Thisbuying and selling of existing mortgages has created a secondary mortgage
market that hasimproved the efficiency of mortgagelending and lowered theinterest
ratethat homeownerspay. Many economists and other analysts believe that because
of their tiesto the federal government, Fannie Mae and Freddie Mac (also known as
government-sponsored enterprises, or GSES) can borrow at lower interest rates than
they could otherwise and that some of this advantage accrues to stockholders and
employees.

Regulation of Fannie Mae and Freddie Mac is split between two partsof HUD.
The independent Office of Federal Housing Enterprise Oversight (OFHEO) is the
safety and soundness regulator, while HUD’s Financial Institutions Regulation
Division establishes and monitors affordable housing lending goals. OFHEO has



CRS-18

been the primary regulator during recent accounting problems, although the
Securities and Exchange Commission (SEC) has also been involved. (For more
information about accounting problems at Fannie Mae and Freddie Mac, see CRS
Report RS21949, Accounting Problems at Fannie Mae, and CRS Report RS21567,
Accounting and Management Problems at Freddie Mac, both by Mark Jickling.)

Both Fannie Mae and Freddie Mac have statutory exemptions from filing
financial documents with the SEC, but both have voluntarily agreed to make these
filings. Freddie Mac announced on July 12, 2002, that it would begin filing with the
SEC, but its accounting problems have prevented it from doing so. FannieMaefiled
its 2004 annual report (form 10-K) with the SEC on December 6, 2006, which was
approximately 21 monthslate. Neither GSE isyet filing current financial statements.

On May 23, 2006, Fannie M ae signed a consent order with OFHEO agreeing to
limit its portfolio of mortgages and mortgage-backed securities to $727 billion, the
December 13, 2005, level. Freddie Mac agreed on July 1, 2006 to limit retained
portfolio growth to 0.5% quarterly until the company can file financial reports on a
timely basis. OFHEO has said that these limitations are likely to remain in place for
several years.

The Federal Home Loan Bank System is comprised of 12 regional banks (the
Banks) that collectively comprisethethird housing GSE. Started in 1932 aslenders
to the savings and loan associations that were the primary lenders for home
mortgages, the Banks have undergone major changes, particularly since the cleanup
of the savings and |oan association failures of the 1980s. Asaresult, membership in
the Banks has changed, today encompassing more commercial banks than savings
associationsand including credit unions, insurance companies, and some associ ated
housing providers. Purposes of lending — while still primarily housing-related —
now include agricultural and small businesslending. The changes also have resulted
in specia mission set-asides for low- and moderate-income housing, specia
programs for community development, and a continuing responsibility for paying
debt raised to fund deposit insurance payouts in the 1980s. For both mission and
safety and soundness, the five-member Federal Housing Finance Board (FHFB)
regulates the System. (For information on the FHLBs, see CRS Report RL32815,
Federal Home Loan Bank System: Policy Issues, by Edward Vincent Murphy.)

On March 9, 2007, House Financial Services Committee Chairman Frank
introduced H.R. 1427, the Federal Housing Finance Reform Act of 2007. The hill
would change the regulation of the GSEs, consolidate oversight, and create the
Federal Housing Finance Agency (FHFA) asan independent regul ator with authority
similar to that of bank regulators. H.R. 1427 would give the Federal Housing
Finance Agency explicit authority to adjust the enterprises’ risk-based capital and,
in specific circumstances, to limit the size of their portfolios for limited periods of
time. Thebill would also create an affordable housing fund (see discussion below).
Hearings on the legislation were held on March 12 and March 15, 2007. On March
29, 2007, the House Financial Services Committee approved H.R. 1427 and reported
it to the House floor. The House passed H.R. 1427 on May 24, 2007, and sent it to
the Senate where it was referred to the Banking, Housing, and Urban Affairs
Committee. On April 12, 2007, Senator Hagel introduced S. 1100, The Housing
Enterprise Regulatory Reform Act of 2007. S. 1100 does not have an affordable
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housing fund. The Banking Committee has not acted on either bill. (For more
information about GSE reformsinH.R. 1427 and S. 1100, see CRS Report RL 33940,
H.R. 1427 and S 1100: Reforming the Regulation of Government-Sponsored
Enterprises, by Mark Jickling, Edward Vincent Murphy, and N. Eric Weiss.)

Affordable Housing Fund. H.R. 1427 would aso create an affordable
housing fund, which would be funded by contributionsfrom FannieMae and Freddie
Mac on the basis of a percentage of their total mortgage portfolios (essentially,
mortgagesretainedin portfolio plusthose guaranteed and sold regardlessof theform,
such as mortgage backed securities). The primary purpose of thefund in H.R. 1427
would beto increase housing opportunities for extremely low- and very low-income
homeowners and renters. Specifically, the funds could be used for the production,
preservation, and rehabilitation of rental and homeownership housing, aswell asfor
related infrastructure costs.

Inthefirst year of the Affordable Housing Fund, money would be allocated to
areas affected by the 2005 hurricanes. In years two through five, H.R. 1427 would
distribute the funds to the states and recognized Indian tribes using aformulato be
developed by HUD. The states would develop plans to further distribute the funds
to for-profit, not-for-profit, and faith-based organizations. The bill would end the
requirement for Fannie Mae and Freddie Mac to contribute money to the fund after
five years.

National Affordable Housing Trust Fund. The affordable housing fund
portion of the GSE reform bill includes a provision requiring that the affordable
housing funds be transferred to a National Affordable Housing Trust Fund upon
enactment of such atrust fund. A Nationa Affordable Housing Trust Fund would
provide a dedicated source of revenue to support affordable housing. A coalition of
low-income housing organizations, led by the Nationa Low Income Housing
Coalition (NLIHC), has advocated establishment of such a trust fund for several
years. Legidation to create a National Affordable Housing Trust Fund using a
portion of Federal Housing Administration (FHA) receipts as the dedicated source
of revenuewasintroduced, but not enacted, inthe 106", 107", and 108" Congresses.

Since FHA receipts are currently deposited in the U.S. Treasury, diverting them to
ahousing trust fund would count as new spending. Inthe 109" and 110" Congresses,
the NLIHC advocated including an aff ordable housing fund provision funded by non-
federal resourcesin GSE reform legislation.

The most recent National Affordable Housing Trust Fund bill was introduced
on June 27, 2007, by House Financia Services Committee Chairman Frank and
several bipartisan cosponsors. The National Affordable Housing Trust Fund Act of
2007 (H.R. 2895) proposes to use affordable housing funds created by the GSE and
FHA reform bills(discussed below) to provideformulagrantsto statesand localities
and competitive grantsto Indian Tribes. The funds could be subgranted to for-profit
and non-profit organizations for the creation, rehabilitation, or financial support of
rental housing as well as downpayment and closing cost assistance for first-time
homebuyers. The bill would require that all funds be used to benefit families at or
below 80% of local areamedian income, and that 75% of all funds be used to benefit
families at the higher of 30% of local area median income or the poverty line. The
bill was approved by the House Financial Services Committee on July 31, 2007 and
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was passed by the House on October 10, 2007. No companion legisation has been
introduced in the Senate.

FHA Reform

The Federal Housing Administration (FHA), an agency within HUD, oversees
avariety of mortgage insurance programs that insure lenders against loss from loan
defaults by borrowers. Through FHA insurance, lenders make |oans that otherwise
may not be available to borrowers, and enable borrowers to obtain loans for home
purchase and homeimprovement, aswell asfor the purchase, repair, or construction
of apartments, hospitals, and nursinghomes. Theprogramsare administered through
two program accounts— the Mutual M ortgage |nsurance/ Cooperative M anagement
Housing Insurance fund account (MMI/CMHI) and the General Insurance/Special
Risk Insurancefund account (GI/SRI). TheMMI/CMHI fund providesinsurancefor
home mortgages. The GI/SRI fund provides insurance for more risky home
mortgages, for multifamily rental housing, and for an assortment of special-purpose
loans such ashospitalsand nursing homes. (For moreinformation on FHA, see CRS
Report RS20530, FHA Loan Insurance Program: An Overview, by Bruce E. Foote
and Meredith Peterson.)

In 1934, FHA was established to provide consumers with an alternative during
alending crisis. Since then, FHA has insured more than 34 million properties. In
recent years, however, its market share has been dropping. In 1991, FHA loans
accounted for about 11% of the market; by 2004, that share had dropped to about
3%.%2 The mortgages insured through the FHA program are also judged to have
becomeincreasingly risky.? Default ratesand the amounts of insurance claims have
grown even as participation in the program has declined, raising the need to both
increase participation in the program and improveitsfinancia stability by ensuring
that participants are credit-worthy in order to maintain the viability of FHA .

On September 18, 2007, the House passed H.R. 1852, the Expanding
Homeownership Equity Act. Thebill aimsto make FHA loans more marketable by
increasing the loan amount insured under the program, making it easier for low-
income borrowers to get FHA loans without down payments, and pricing mortgage
insurance premiums according to borrower risk.

FHA mortgage limits are set on an area-by-area basis, and under current law,
loans on one-family homesare limited to the lesser of 95% of the median home price
for an area, or 87% of the conforming loan limit for Freddie Mac and Fannie Mae.
As passed by the House, H.R. 1852 would limit FHA loansto the lesser of 125% of

2 Alan Greenspan and James Kennedy, Estimates of Home Mortgage Originations,
Repayments, and Debt on One-to-Four-Family Residences, Federal Reserve Board.
September 2005, available at [http://www.federal reserve.gov/Pubs/feds/2005/200541/
200541pap.pdf].

Z Senate Appropriations Committee, report to accompany H.R. 5576, the Transportation,
Treasury, Housing and Urban Devel opment Appropriations Act 2007, 109" Cong., 2™ sess.,
S.Rept. 109-293, July 26, 2006.

# |bid.
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theareamedian or 175% of the Freddie Mac conforming loan limit. In addition, H.R.
1852 would give HUD authority to raise these resulting loan limit amounts by up to
$100,000 by area and/or by unit size if market conditions warrant. The bill would
al so increase the maximum |oan term from 35 to 40 years, and allow first-time home
buyers to be exempt from the 3% down payment requirement.

Under current law, HUD may collect from borrowersan up-front FHA mortgage
insurance premium of up to 2.25% of the loan amount.?> HUD may also collect an
annual premium of up to 0.55% of the loan balance for the full term of the loan from
borrowers making downpayments of less that 5%. HUD may collect an annual
insurance premium of 0.50% of the loan balance from borrowers making
downpayments of 5% or more, but borrowers making downpayments in excess of
10% only have to pay this annual insurance for the first 11 years of the mortgage.

For zero or low downpayment borrowers, H.R. 1852 would allow FHA to
increase its up-front premium to 3%, and would increase the annual premium to
0.75%. HUD would be directed to establish underwriting standards to provide
mortgageinsurancefor borrowerswith FICO credit scores of |essthan 560, and such
borrowers would pay an up-front mortgage insurance premium of up to 3% of the
mortgage amount. For loans insured after October 1, 2007, HUD would have the
flexibility to charge up front and annual insurance premiums based upon therisk that
thelow downpayment and highrisk borrowers posed tothe FHA insurancefund. (For
more information about this issue, see CRS Report RS22662, H.R. 1852 and
Revisiting the FHA Premium Pricing Structure: Proposed Legislation in the 110"
Congress, by Darryl E. Getter.)

H.R. 1852 would allow FHA to set mortgage insurance premiums on the basis
of therisk that the borrower posesto the FHA insurance fund. The bill would then
permit FHA to reduce the insurance premiums for borrowers who establish arecord
of timely mortgage payments. HUD would have the discretion to reduce the
insurance premiums to high risk borrowers who make timely payments for three
years. HUD would be required to reduce the insurance premiums to high risk
borrowers who make timely payments for five years.

Under present law, HUD may insure no more than 275,000 home equity
conversion mortgages (HECMs), a limit that HUD has aready reached. The
maximum mortgage limit for HECMs s set on an area-by-area basis. H.R. 1852
would amend the National Housing Act to remove the limit on the number of
HECMs that may be insured, and provide that the national mortgage limit for
HECMs would be 100% of the Freddie Mac limit. The bill would also permit
HECMs to be used for the purchase of a one- to four-family home by an elderly
borrower who would occupy one of the unitsasaprincipal residence. HECMs could
also be used to purchase shares in cooperatives. Limits would be placed on the
amount of origination fees that may be charged to HECM borrowers. (For more
information on HECMs, see CRS Report RL33843, Reverse Mortgages:
Background and Issues, by Bruce E. Foote.)

% Administratively, HUD has set the insurance premium at 1.5% of the loan amount.
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In addition to the provisions noted above, H.R. 1852 would require HUD to
include the rate of default and foreclosure on zero and no downpayment mortgages
in its annual reports to Congress. The report would also include actions taken by
HUD with respect to loss mitigation on its single-family housing programs.
Borrowers would be able to use FHA insured home loans to purchase single-family
homes to be used as child care facilities and the maximum |loan could be increased
by up to 25%. The National Housing Act would be amended to permit FHA-insured
loans to borrowers who wanted to refinance out of high cost privately-insured
mortgages. Borrowersin default or at risk of default would be able to refinance into
FHA-insured loans. For each fiscal year, the net increase in the negative credit
subsidy for the mortgage insurance programs under Title Il of the National Housing
Act would be appropriated for several purposes. For FY 2008 through FY 20012, up
to $100 million would be appropriated for increased funding for housing counseling;
up to $25 million would be appropriated for improving technology, procedures and
sa aries; and the remainder would be appropriated for an Affordable Housing Fund
(discussed previoudly).

Two other billsto reform FHA have been introduced in the 110" Congress. the
21% Century Housing Act (S. 947, by Senator Clinton) and the Expanding American
Homeownership Act (H.R. 1752, by Representative Biggert). Both billswould make
some changes similar to those in H.R. 1852, although they also contain differences.

e H.R. 1752 and S. 947 would increase the FHA loan limit to the
lesser of 100% of the area’ s median home price, or 100% of the
Freddie Mac limit;

e H.R. 1752 would increase the maximum loan term from 35 to 40
years, while S. 947 would increase it to 50 years.

e H.R. 1752 and S. 947 would give FHA the discretion to base the
down payment amount on the likelihood that the borrower will
default. Under H.R. 1752, the original down payment requirement
would be temporarily reinstated whenever the percentage of claims
against the FHA insurance fund increases by at least 25% over the
claims rate for the previous calendar year.

e Bothof thetwo FHA reform billswould allow FHA to set mortgage
insurance premiums on the basis of the risk that the borrower poses
to the FHA insurance fund.

e H.R. 1752 would remove the limit on the number of HECMs that
may be insured, and provide that the national mortgage limit for
HECMswould be 100% of the Freddie Mac limit.

e S.947,H.R. 1752, and H.R. 127 (the FHA Multifamily Loan Limit
Adjustment Act of 2007, introduced by Chairman Frank) would
amend the law to permit HUD to increase the FHA loan limits by up
to 170% on an area-by areabasis and by up to 215% on aproject-by-
project basis (current limits are 140% and 170% respectively).
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Housing After the 2005 Hurricanes

Hurricanes Katrina, Rita, and Wilma, which struck Gulf Coast statesin thefall
of 2005, had an enormous effect on the housing stock inthat region. Studiesestimate
that the hurricanes and their related flooding damaged 1.2 million housing unitsin
Louisiana, Mississippi, Florida, Texas, and Alabama.

e Of the 1.2 million damaged housing units, more than 305,000 were
severely damaged.”® Severe damage includes real or personal
property loss above certain dollar thresholds.?

e Louisiana, specifically New Orleans, had the highest percentage of
severely damaged units; approximately 67%, or 204,737 renter- and
owner-occupied homes with severe damage were located in
Louisiana.®

e Of the 305,000 severely damaged units in al five affected states,
most were owner occupied — about 63% or 193,000 homes.

e More than half of the 193,000 severely damaged, owner-occupied
units lacked flood insurance (55%) and about a quarter of them
lacked any insurance (23%).*

e Approximately 112,000 rental unitsin the five affected states were
severely damaged.®

e Of the 112,000 severely damaged rental units, 13%, or
approximately 14,500 units, were HUD subsidized.

On February 6, 2007, the House Financial Services Committee held a hearing
to discuss federal housing efforts in response to the 2005 hurricanes. Much of the
discussion at that hearing focused on the slow pace of rebuilding, as well as the
future of the damaged federally assisted housing stock. On March 7, 2007, the
Committee approved the Gulf Coast Hurricane Housing Recovery Act of 2007 (H.R.

% CRS analysis of data found in U.S. Department of Housing and Urban Development,
Office of Policy Development and Research, Current Housing Unit Damage Estimates:
HurricanesKatrina, Rita, and Wilma, February 12, 2006, availableat [ http://www.huduser.
org/Publications/pdf/GulfCoast_HsngDmgEst. pdf].

' For adetailed breakdown of damage that qualifies as severe, seeibid., pp. 4-5.
2 |bid.
2 |bid.
% |bid.

3 Testimony of HUD Deputy Secretary Roy A. Bernardi before the House Committee on
Financia ServicesHearing “Federal Housing Response to Hurricane Katrina” February 6,
2007, (hereafter “KatrinaHearing”), availableat [http://www.house.gov/apps/list/hearing/
financialsvcs_dem/htbernardi020607.pdf].
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1227), which was subsequently approved by the full House on March 21, 2007. On
September 25, 2007, the Senate Banking Committee held a hearing entitled “Two
Y ears After the Storm: Housing Needsin the Gulf Coast.” The hearing discussed,
but did not consider, S. 1668, aversion of the Gulf Coast Housing Recovery Act of
2007 sponsored by the Committee Chairman (Senator Dodd) and Senator Landrieu.
(For more information, see the “Legislation” section below.)

Rebuilding

Although private insurance will pay some of the cost of rebuilding housing in
the affected states, federal funds are part of the effort aswell. In thefirst year, the
federal response included $15.3 billion paid out under the National Flood Insurance
Program; $10.4 billion in Small Business Administration (SBA) disaster |oans; $6
billionfrom the Federal Emergency Management Agency (FEMA) inthelIndividuals
and Households Assistance Program; $4.8 billion in reimbursements to Alabama,
Louisiana, and Mississippi for activities such as debris removal; and nearly $975
million approved in Community Disaster Loans. FEMA also approved housing and
rental assistanceincludingtravel trailers, mobilehomes, and personal housingrepairs
for 1.6 million households.®* Additional funds included more than $16 hillion in
Community Development Block Grant (CDBG) funds to the five affected states
(Louisiana, Mississippi, Florida, Texas, and Alabama) to help with rebuilding
efforts.® (For more information, see CRS Report RL33761, Rebuilding Housing
After HurricaneKatrina: LessonsLearned and Unresolved I ssues, by N. EricWeiss.)

Many Members of Congress have expressed displeasure at the perceived slow
pace of rebuilding after Katrina®* While there are indications that the pace of
rebuilding is quickening,® many areas have not been rebuilt and many families are
still displaced. Accordingto FEMA, 90,000 familiesstill livedintemporary housing
and 35,000 familieswerestill receiving rental assistance 17 monthsafter the storm.*
Factors behind the delay include the length of time it took to develop and approve
rebuilding plans, the pace of infrastructure repairs in the neighborhoods and
surrounding communities, the decisions on the future of damaged public housing

%2 Federal Emergency Management Agency, By the Numbers — One Y ear Later: FEMA
Recovery Update for Hurricane Katrina, August 22, 2006, available at [http://www.fema.
gov/news/newsrelease.fema?d=29109]. All numbers are as of August 18, 2006.

% See P.L. 109-148 and P.L. 109-234.

3 See Opening Remarks of Honorable Maxine Waters, Katrina Hearing, available at
[http://www.house.gov/apps/list/hearing/financialsves_dem/oswaters020607.pdf]; and David
Hammer, “ Senate DemocratsV ow to Fix Disaster Recovery,” New Orleans TimesPicayune,
January 29, 2007, available at [http://www.nola.com/newslogs/tpupdates/index.ssf?/
mtlogs/nola_tpupdates/archives/2007_01 29.html#231017].

% Brookings Institution, Katrina Index: Tracking Recovery of New Orleans and the Metro
Area, incollaborationwiththe Greater New Orleans Community DataCenter, January 2007,
[http://www.gnocdc.org/K /K atrinal ndex. pdf].

% Statement of David Garratt, Acting Director of Recovery, Federal Emergency
Management Agency, Department of Homeland Security, Katrina Hearing, available at
[ http://www.house.gov/appd/list/hearing/financialsves_dem/htgarratt020607.pdf].
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units, and the size and timing of private insurance settlements to homeowners
seeking to return to those neighborhoods.

Another rebuilding issue involves the rehabilitation and/or rebuilding of
federally assisted housing in areas damaged by the 2005 hurricanes. At the February
6, 2007 hearing before the House Financia Services Committee, HUD Deputy
Secretary Roy Bernardi testified that of the 5,100 occupied public housing units
damaged in New Orleans during Hurricane K atrina, nearly 2,000 were habitable and
approximately 1,200 are occupied or would be shortly.*” However, members of the
Financial Services Committee questioned HUD’s plans to demolish the
approximately 4,100 units in the four largest public housing developments and
replace them with mixed income housing. HUD’ s demolition plans have been met
with opposition from tenant organizations and low-income housing advocates, and
severa lawsuits have been filed.® Provisionsincluded in H.R. 1227 and S. 1668
(discussed below) are designed to limit HUD’ s ability to demolish public housing.

Oversight

As noted earlier, Congress has appropriated tens of billions of dollars toward
hurricane recovery and relief. Given its large investment, Congress has conducted
several oversight hearings and requested many oversight reports on how effectively
and efficiently the recovery and rebuilding money is being spent.

Much of the assistance provided to displaced families immediately after
HurricaneKatrinawasin theform of individua and household direct assistancefrom
FEMA. The Government Accountability Office (GAO) hasfound that system to be
fraught with waste, fraud, and abuse.* In response to these and other concerns,
Congress has enacted several piecesof legislation aimed at improving the flexibility
and accountability of FEMA, and may consider othersin the 110" Congress.®

In addition to concerns about waste, fraud, and abuse, Congress has expressed
concern about the slow pace of spending in the funding it has provided for helping
familiesrebuildtheir homes. Congresstwiceappropriated Community Devel opment
Block Grant (CDBG) fundsto Gulf Coast states affected by the 2005 hurricanesto
help rebuild homes and infrastructure. Thefirst amount disbursed was $11.5 billion
and the second amount was nearly $5.2 billion. Each state that received funds —

3" Deputy Secretary Bernardi’ s testimony is available at [http://www.house.gov/apps/list/
hearing/financialsvcs dem/htbernardi020607.pdf].

% See Julia Cass and Peter Whoriskey, “New Orleansto Raze Public Housing: Many Units
Closed SinceK atrinato Be Demolished, Despite Protests,” The Washington Post, December
8, 2006.

¥ U.S. Government Accountability Office, Unprecedented Challenges Exposed the
Individuals and Househol ds Programto Fraud and Abuse; Actions Needed to Reduce Such
Problemsin Future, GAO Report GAO-06-1013, September 2006.

“0 For moreinformation, see CRSReport RL 33729, Federal Emergency Management Policy
ChangesAfter HurricaneKatrina: A Summary of Satutory Provisions, coordinated by Keith
Bea.
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Louisiana, Mississippi, Florida, Texas, and Alabama— wasrequired to develop and
have approved by HUD a plan for how it would use the funds. HUD approved the
state plansin the late spring and early summer of 2006, so funds have begun to be
rel eased to househol ds and to local communities.** At the House Financia Services
Committee Hearing on February 6, 2007, HUD Deputy Secretary Roy Bernardi
testified that approximately $1.2 billion in CDBG funds had been expended.
Committee members expressed concern at the slow disbursement rate, particularly
regarding the Louisiana “Road Home” program, in which only 400 claimants had
received funds.

Ongoing Housing Assistance

Currently both HUD and FEMA provide ongoing rental assi stance through two
programs for tenants displaced by the 2005 hurricanes. HUD provides rental
assistance through the Disaster Voucher Program (DV P) to householdsthat lived in
HUD-assisted housing or were homeless prior to Hurricanes Katrina and Rita.
FEMA provides rental assistance to any other tenant or homeowner in need of
housing assistance. Beginning on December 1, 2007, HUD is to assume
administration of the FEMA rental assistance program for the program’s duration.
This new arrangement was announced on April 26, 2007.%

Although both the HUD and FEMA programs provide rental assistance to
disaster victims, the two programs operate differently. HUD provides DVP rental
assistance through vouchers. Thevoucher issimilar to a Section 8 voucher, and may
be used to help pay for rent anywhere in the country aslong as alandlord iswilling
to accept it. One year after Hurricane Katrina, HUD estimated that 25,000
households had been assisted through DV P;* at the February 6 hearing before the
House Financia Services Committee, Assistant Secretary Bernardi testified that
about 12,000 families were still participating in the program. DVP was originally
scheduled to end September 30, 2007, at which time families were expected to
transition back onto the programs from which they were initialy displaced.
However, the FY 2007 supplemental appropriations act (P.L. 110-8) extended the
period of DVP availability to December 31, 2007. There are remaining questions
regarding what will happen to families who were homeless before the storm and
those whose homes are still under construction. Provisionsincluded in H.R. 1227
and S. 1668, The Gulf Coast Hurricane Housing Recovery Act (discussed below)
would further extend the length of timefamilies could receive DV P assistance. (For
more information about DVP see CRS Report RL33173, Hurricane Katrina:
Questions Regarding the Section 8 Voucher Program, by Maggie McCarty.)

41 Office of the Federal Coordinator for Gulf Coast Rebuilding, Continuing Progress: A 1-
Year Update on Hurricane Recovery and Rebuilding, August 2006, available at
[https://www.dhs.gov/xlibrary/assets/GulfCoast_K atrinalyearFactSheet.pdf].

“2 See HUD News Release, Housing assistance extended for Gulf Coast hurricane victims
for another 18 months, April 26, 2007, available at [http://www.hud.gov/news/release.
cfm?content=pr07-051.cfm], and HUD, Fact Sheet: Providing Continued Assistance for
Gulf Coast Hurricane Victims, available at [http://www.hud.gov/news/releases/
pr07-051.cfm], accessed April 30, 2007. Hereinafter “HUD News Releases.”

“3 Continuing Progress: A 1-Year Update on Hurricane Recovery and Rebuilding.
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FEMA began providing short-term rental assistanceto disaster victimsjust after
Hurricanes Katrina and Rita struck; after six months, in February of 2006, FEMA
began to convert the short-term assistance to longer-term rental assistance (up to 18
months). The assistance has been extended twice more sincethen. On February 28,
2007, President Bush extended the assistancefor an additional six months. Andwith
the April 26, 2007, announcement of HUD’s administration of the program,
assistance was extended through March 1, 2009. A floor amendment added to H.R.
1227 would provide for otherwise income-eligible families still receiving rental
assistance or living in trailers to transfer into the Section 8 voucher program upon
expiration of their FEMA assistance.

Although HUD will assume administration of FEMA'’s rental assistance
program, FEM A will continueto administer thetrailer program. It hasbegun offering
tenants an opportunity to purchasetheir trailers. Beginning in March 2008, families
receiving rental assistance and living in trailers will be required to pay a portion of
the cost of their housing. Each month, theamount they arerequired to contributewill
increase, with an exemption made for the elderly and disabled.*

Legislation

On March 21, 2007, the House approved the Gulf Coast Hurricane Housing
Recovery Act of 2007 (H.R. 1227). The bill contains a wide range of provisions,
including those that would make modifications to, and increase reporting on,
assistance provided in earlier supplemental appropriationsacts. Thebill would also
clarify the treatment of certain federally assisted properties. Key provisions are
summarized below.

CDBG-related provisions would

e authorize and fund a pilot program in Louisiana to acquire certain
individual properties for the purpose of aggregating them and
making them available for devel opment.

e prohibit FEMA from withholding hazard mitigation funds from
Louisiana on the basis of a provision in the Louisiana Road Home
program that penalizesfamilieswho do not agreeto livein the state.

e require quarterly reports from GAO on CDBG spending.

e makeother changesto the treatment of CDBG fundsfor purposes of
() individual éigibility for other disaster-related assistance and (2)
meeting match requirements in other programs.

Public and Assisted Housing related provisions would

e require HUD to conduct a survey of displaced New Orleans public
housing residents to determine their interest in returning.

e require the Housing Authority of New Orleans (HANO) to make
available for occupancy by August 1, 2007, the greater of 3,000

4 See HUD News Releases.
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public housing unitsor anumber of unitssufficient to housefamilies
wishing to return.

e prohibit HANO from demolishing or disposing of public housing
without a plan to replace each unit with a public housing (or other
comparable) unit.

e guarantee a right of return to al New Orleans public housing
residents wishing to return.

e place restrictions on the demolition and disposition of other public
housing unitsin the disaster areas and require PHAsto offer aright
of return for displaced families.

e authorize such sums as necessary to rehabilitate, repair, and/or
redevelop public housing in New Orleans, including the cost of
providing supportive services to tenants.

e authorize the extension of the Disaster Voucher Program through
January 1, 2008, and permit familiesto transfer their DV P vouchers
totheregular voucher program upon expiration of the DV P program.

o clarify theallocation of FY 2007 Section 8 voucher renewal funding
for disaster-affected aress.

e direct the Secretary to approve feasible proposals to preserve
project-based rental assistance connected to damaged privately
owned multifamily rental properties.

e authorize such sumsasnecessary to supply replacement vouchersfor
public housing or private multifamily project-based rental assistance
units that will not be rebuilt.

e authorize such sums as necessary to create 4,500 new project-based
vouchersfor usein supportive housing for thehomel ess, seniorsand
personswith disabilitiesin the Hurricane-affected regions, 3,000 of
which would be available for the state of Louisiana, upon request.

Other provisions would

e authorize a transfer of funds from FEMA to HUD to be used to
reimburse landlords for damages incurred as a result of their
participation in FEMA'’ s city |ease program.

e give the Secretary of HUD the authority to either take title of or
make insurance payments on behalf of certain FHA-insured single-
family properties that did not have hazard or flood insurance.

e provide for otherwise income-eligible FEMA housing assistance
recipients to transfer to the Section 8 voucher program upon
termination of their FEMA assistance.

e require GAO to study the distribution of federal fundsto Gulf Coast
states.

e commend Americans for the rebuilding efforts.

Severa of theseprovisionsproved controversial during both committeemarkup
andfloor consideration. Amendmentswere considered, but rej ected, that would have
struck the authorization of additional vouchers and would have limited the amount
of funds authorized for rebuilding public housing.
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OnJune 20, 2007, the Gulf Coast Housing Recovery Act of 2007 (S. 1668) was
introduced in the Senate. The bill contains many of the same provisions as H.R.
1227, including a pilot program to use CDBG funds for development in Louisiana,
arequirement that the Housing Authority of New Orleans make at least 3,000 public
housing units available to residents, and the extension of the Disaster Voucher
Program (to June 30, 2008), together with the right of tenants to covert DVP
vouchers to regular vouchers. The bill was referred to the Senate Banking
Committee, which held a hearing on September 25, 2007.

Housing Assistance

The U.S. Housing Act of 1949 (P.L. 81-171) established a national goal of “a
decent home and a suitable living environment for every American family.” Since
the enactment of P.L. 81-171, anumber of HUD programs have been established to
provide rental housing assistance for low-income individuals and families who
struggleto afford housing.” Affordable housing remains beyond the reach of many,
however. According to the Harvard Joint Center for Housing Studies, in 2005, 8.2
million low-income renter households were severely cost burdened (paying more
than 50% of their income toward housing), an increase of over one million from
2001 (and an increase from 18.9% of all renter households to 22.3%).° While
moderate-income renters were not immune from severe rent burdens, low-income
renters faced the greatest burdens; over 85% of severely cost burdened renters were
in the bottom quintile of theincome distribution.*” Further, HUD, in its most recent
report on worst case housing needs, found that in 2005, 5.99 million unassisted, very
low-income renters either paid more than half their income in rent or lived in
severely substandard housing.”® This was an increase from 5.01 million rentersin
2001, from 4.76% of all households to 5.50%.* The federa government’srolein
addressing worst-case housing needsisincreasingly in question asdeficits grow and
pressure to restrain domestic spending mounts.

The HUD Budget

Funding for HUD’ sassisted housing programs has been affected in recent years
both by the efforts of the Administration and Congress to contain discretionary
spending and by concerns internal to the HUD budget. In his FY 2008 budget, the

“ Housing is generally considered affordable if it costs no more than 30% of a family’s
income.

% Joint Center for Housing Studiesof Harvard University, The State of the Nation’ sHousing
2007, June2007, pp. 25, 37 avail ableat [ http://www.jchs.harvard.edu/publications/markets/
son2007/son2007.pdf].

7 Ipid., p. 37.

8 U.S. Department of Housing and Urban Devel opment, Affordable Housing Needs 2005:
Report to Congress, May 2007, p. 11, available at [http://www.huduser.org/Publications/
paf/AffHsgNeeds.pdf].

 |pid., p. 13.
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President proposed to hold the growth in non-defense discretionary spending to 1%
inthe coming year, and to keep discretionary spending below therate of inflation for
the next five years.® The majority of the HUD budget is discretionary funding, and
the President requested large cuts for severa programs in FY 2008, including
Housingfor the Elderly and Disabled and the Community Devel opment Block Grant.
However, both House and Senate versions of the FY 2008 appropriations bills (H.R.
3074) include funding levelsfor HUD above the President’ srequest. The President
hasindicated that hewill veto the HUD spending bill because the amount that would
be appropriated exceeds his request.®

Within the HUD budget, the cost of the Section 8 voucher program generally
requiresincreased funding to servethe same number of peopleeachfiscal year. (The
program is partially pegged to housing costs, which have risen faster than inflation
inrecent years.) Since HUD’ soverall budget has been constrained, any increasesin
funding for the voucher program have come at the expense of other programs.
Another internal HUD budget pressure involves the contribution of the FHA
insurance program. FHA collectsfeesfrom participants, and excessfeesare used by
Congress to offset the cost of the HUD budget. FHA’s market share has been
dropping in recent years, and as a result, the amount of excess fees has been
declining. With fewer feesto offset the cost of the HUD budget, the President and
Congress have had to find additional dollarsto keep the overall budget at the same
level. (For moreinformation see CRS Report RL34022, The Department of Housing
and Urban Devel opment: FY2008 Appropriations, coordinated by MaggieMcCarty.)

Federally Assisted Housing Funding and Reform

Section 8 Voucher Reform. The Section 8 voucher program provides
portable housing subsidiesto low-income families that they can use to subsidize the
cost of rental housing in the private market. Since 2003, HUD has advocated the
abolishment of the existing Section 8 housing choice voucher program and its
replacement with a new program. Part of the Administration’s rationale for
advocating major program changes was adesireto curb cost growth in the program.
However, the effects of earlier program reforms, market changes, and recent funding
allocation changes™ have all worked together to limit growth in the cost of avoucher
within the structure of the current program. The other rationale for program reform
hasto do with reducing administrative complexity in the program and providing the
public housing authorities (PHAS) that administer the program with moreflexibility.
It is generally agreed, by the Administration, low income housing advocates, and
PHA industry groups, that the voucher program istoo complex and administratively
burdensome. However, the Administration, low-income housing advocates, and

% Overview of the President’ s 2008 Budget, p. 5, available at [ http://www.whitehouse.gov/
omb/budget/fy2008/pdf/budget/overview.pdf].

*t Statement of Administration Policy regarding H.R. 3074, the Department of
Transportation, Housing and Urban Devel opment, and Rel ated Agencies AppropriationsBill
2008, July 23, 2007, available at [http://www.whitehouse.gov/omb/legislative/sap/110-1/
hr3074sap-h.pdf].

%2 For moreinformation, see CRS Report RS22376, Changesto Section 8 Housing Voucher
Renewal Funding, FY2003-FY2006, by Maggie McCarty.
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PHA industry groups do not necessarily agree about the best way to reduce that
complexity without compromising the level of assistance provided to low-income
tenants.

In the 109™ Congress, a bipartisan Section 8 voucher reform bill was approved
by the House but not enacted before the end of the Congress (H.R. 5443). A similar
bill, the Section 8 Voucher Reform Act of 2007 (H.R. 1851), has been introduced in
the 110" Congress. The bipartisan bill is sponsored by Chairwoman Waters of the
subcommittee of jurisdiction in the House. It would change the way income is
calculated for the purposes of eligibility and rent-setting (for the voucher program,
aswell as public housing and project-based Section 8) and adopt a new method for
allocating voucher funds, among other changes. On May 25, 2007, the House
Financial Services Committee passed H.R. 1851 with a number of amendments.
Among them were provisionsto expand the Moving to Work program (renamed the
Housing Innovation Program) and authorization of up to 20,000 new incremental
vouchersin each of the next five years. On July 12, 2007, the bill was approved by
the full House.

The President’s FY 2008 budget request indicates that HUD will submit its
reform proposal, athough, to date, one has not been introduced. (For more
information, see CRS Report RL33270, The Section 8 Housing Voucher Program:
Reform Proposals, by Maggie McCarty.)

Public Housing Operating Funds. In January 2007, HUD began using a
new formula to distribute public housing operating funds to public housing
authorities. Under the new formula, some PHAS' €ligibility for funding increased,
and others decreased. However, any funding increases will be reduced and any
funding decreases will be further deepened if the appropriations provided by
Congress are not sufficient to fund all PHAs at their full eligibility levels.

Operating funds make up the difference between what tenants pay in rent and
the cost of running public housing. The amount a PHA receivesis based on a set of
allowable expenses set by HUD. PHAS calculate their budgets by totaling up the
allowable expenses for all of their units and subtracting the amount they receivein
tenant rents. HUD then adds together all of the agencies' budgets and compares the
total to theamount Congressappropriated for the operating fund that year. Typicaly,
Congress appropriates less than the full amount that PHAs qualify for under the
formula, so HUD applies an across-the-board cut to agencies’ budgets, called a
proration. The 2006 prorationwas 86%, meaning that agenciesreceived 86% of their
budgets.

The new funding formulafor FY 2007, established by HUD through regulation
with input from PHA industry groups, adopts new allowable expense levels. It also
requires PHAs to adopt a new form of property management — called asset-based
management — by FY 2011. Some agencies qualify for a higher budget under the
new allowabl e expenselevelsand othersfacereductions, although bothincreasesand
decreases will be phased in. Those that face a decrease can transition to asset-based
management sooner to help limit their losses. However, the magnitude of gains and
losses under the new formula will depend on how much is appropriated for the
operating fund and, subsequently, how low a proration HUD will set.
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The President requested $3.5 billion for operating funds in FY 2007, the same
amount that was provided in FY 2006. According to HUD estimates, the requested
FY 2007 funding level would have led to a 79% proration. PHA advocacy groups
protested that HUD’ s request was insufficient to meet their needs. For FY 2007, the
110™ Congress provided an additional $300 million for the operating fund above
FY 2006 levels(P.L. 110-5). Accordingto HUD, that funding level will be sufficient
to increase the proration level to about 83%.> (For more information, see CRS
Report RS22557, Public Housing: Fact Sheet onthe New Operating Fund Formula,
by Maggie McCarty.) For FY 2008, the Administration has requested $4.0 billionin
operating funds, which, according to HUD’s Congressional Budget Justifications,
would result in a proration level of about 80%.

Asset-Based Management. The new operating fund rule also contained a
requirement that PHAS convert to a new type of management, called asset-based
management, by 2011. Currently, PHAs are able to centrally manage their public
housing stock, meaning aPHA can receive funding, budget, and provide servicesfor
al of their units in the same way, on a portfolio-wide basis. Under asset-based
management, PHAswill receivefunding and will berequired to budget for their units
on aproject-by-project basis. Asnoted earlier, PHAsthat are slated to lose funding
under the new operating fund rule can convert to asset-based management before the
2011 deadline in order to limit their losses. In order for PHAs to limit their losses
in 2008, they must provethat they have converted to asset-based management by the
deadline set by HUD.

There have been two main controversies surrounding this process, with thefirst
concerning the deadline. HUD’sinitial guidance stated that PHASs must prove that
they have converted to asset-based management by April 15, 2007 in order to stop
their losses in the first year.® A subsequent draft notice published by HUD stated
that the deadline was October 15, 2007.> HUD then published a statement on its
website that the April 15 deadline was the correct deadline. PHA advocacy groups
actively lobbied for HUD to usethe October 15, 2007, deadline, and asked Members
of Congress to support legislation requiring HUD to use that deadline.®® On April
10, 2007, HUD announced that it was postponing the deadline to October 15, 2007.>"

¥ HUD, Operating Fund Proration Percentage for CY 2007 at Proposed Appropriation
Levels, availableat [http://www.hud.gov/offices/pih/programs/ph/am/of/estprorationexpl 07.
pdf]

> HUD, PIH Notice 2006-14, Operating Fund Program Final Rule: Transition Funding and
Guidance on Demonstration of Successful Conversionto Asset Management to Discontinue
the Reduction of Operating Subsidy, issued March 22, 2006.

* HUD, “Public Housing Operating Fund Program; Revised Transition Funding Schedule
for Fiscal Y ear 2008 Through Fiscal Y ear 2012,” 71 Federal Register 68404, November 24,
2006.

% Letter from Council of Large Public Housing Authorities, National Association for
Housing and Redevelopment Officials, and Public Housing Authorities Directors
Association to HUD Secretary Alphonso Jackson, dated December 6, 2006.

" HUD’ swebsite, accessed April 18, 2007, at [http://www.hud.gov/offices/pih/programs/
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The second controversy surroundshow PHAsshould demonstratethat they have
converted to asset-based management. HUD published preliminary guidance in
September 2006.%® PHA industry groupshaveargued that HUD' sguidanceis*overly
prescriptive,” and have lobbied for HUD to make modifications, particularly in
relation to fee schedules HUD has proposed. On January 16, 2007, the Chairmen of
the Senate Banking and House Financial Services Committees sent aletter to HUD
asking the Department to suspend implementation of the conversion to asset-based
management until after the authorizing committeeshave* had the opportunity tolook
into the issue further.”> On September 25, 2007, the House Financial Services
Committee approved H.R. 3521, Public Housing Asset Management Improvement
Act of 2007. The bill would prohibit HUD from publishing a management fee
schedule before FY 2011 and without first undertaking negotiated rulemaking, and
it would extend exemption from asset-based management requirements from
agencies with 250 or fewer units to those with 500 or fewer units.

HOPE VI Reauthorization. The HOPE VI program provides competitive
grantsto PHAsfor the demolition and/or revitalization of distressed public housing.
HOPE VI has been popular with many Members of Congress, but it has been
criticized by the Administration, which arguesthat grantees spend money too slowly,
and by tenant advocates, who argue the program displaces more families than are
housed in new developments. Reflecting these criticisms, HUD has requested no
new funding for HOPE VI each year since FY 2004. Congress has continued funding
the program, although at lower levels than in previous years (the FY2007
appropriation was $99 million, compared with $570 million in FY 2003).

The statute authorizing the HOPE VI program includes a sunset clause. The
sunset date was September 30, 2006. However, theFY 2007 funding bill (P.L. 110-5)
provided an extension of the HOPE VI program through the end of FY 2007, and the
FY 2008 continuing resolution (H.J.Res. 52) extended the program for the duration
of the CR. Reauthorization legidation considered in the 109" Congress varied from
extensive program reforms to bills that only amended the date in the sunset clause.
On March 8, 2007, the HOPE VI Improvement and Reauthorization Act of 2007 (S.
829) wasintroduced by Senator Mikulski and Senator Martinez. 1t would reauthorize
the program through FY 2013 and, according to the sponsors press release, make
“several improvementsto ensure grantsare cost-efficient, and effective at improving
resident and community life.”®

57 (....continued)
ph/am/].

% HUD, PIH Notice 2006-35, Operating Fund Program Final Rule: Transition Funding and
Guidance on Demonstration of Successful Conversionto Asset M anagement to Discontinue
the Reduction of Operating Subsidy — Extension of Stop Loss Deadlineto April 15, 2007,
issued September 25, 2006.

%9 “Committee Chairs Weigh In on Asset Management Implementation,” National Low
Income Housing Coalition, Memo to Members, Vol 12, No. 3, January 19, 2007.

€ Press release from the office of Barbara Mikulski, Mikulski Introduces Legislation To
Continue, Strengthen Hope VI Program, March 8, 2007 [http://mikulski.senate.gov/
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TheHOPE VI Improvement and Reauthorization Act of 2007 (H.R. 3524)* was
introduced on September 11, 2007, and approved by the House Financial Services
Committee on September 26, 2007. Thebill is sponsored by Representative Waters,
who chairs the Housing and Community Opportunity subcommittee of the House
Financial Services committee. It would reauthorize the HOPE V1 program through
FY 2015 at $800 million per year and make a number of changes to the program.
According to the committee’ s pressrel ease, the bill would “ providefor the retention
of public housing units, prevent re-screening of returning residents, protect residents
fromdisruptionsresulting from thegrant, increaseresident invol vement, improvethe
efficiency and expediency of HOPE VI construction, and achieve green
developments.”® (For more information, see CRS Report RL32236, HOPE VI
Public Housing Revitalization Program: Background, Funding, and Issues, by
Maggie McCarty.)

Assisted Housing Preservation

Assisted housing preservationinvolveseffortsto maintain the affordable nature
of federally assisted housing. Many affordable housing projects were devel oped by
private owners with assistance from the government, including programs
administered by HUD, the Low Income Housing Tax Credit (LIHTC) program, and
the programs of the Department of Agriculture’'s Rural Housing Service. In
exchangefor government assistance in devel oping their properties, building owners
entered into contractswith the government inwhich they agreed to servelow-income
families through reduced rents and/or federal rent subsidies for a certain number of
years. Depending on the assisted housing program, the duration of these contracts,
or “use restrictions,” range from 15 to 50 years.®® In recent years, these contracts
have begun to expire or, in some cases, property owners have chosen to pay off their
mortgages early and end the use restrictions. Contracts for rental assistance,
including project-based Section 8 rental assistance, have also begun to expire. By
2005, nearly 200,000 formerly assisted housing units were no longer subject to use
restrictions due to mortgage prepayment or expiration of project-based rental
assistance.** Themortgageson afurther 2,328 HUD properties, representing 237,000

€0 (...continued)
record.cfm?id=270346].

& Thisbill is similar to a bill with the same title and sponsor, but a different bill number
(H.R. 3126) that was introduced on July 23, 2007.

2 Press release from the House Financial Services Committee, Financial Services
Committee Passes Housing Measures, September 26, 2007, [http://www.house.gov/apps/
list/press/financialsvcs_dem/press0926073.shtml].

8 Programsin which assisted housing preservation isan issueinclude the Section 221(d)(3)
program, the Section 236 program, the Section 202 and 811 programs, the Section 515 rural
housing program, and the Low Income Housing Tax Credit Program.

6 National Housing Trust, HUD-Assisted, Project-Based Losses by Sate, March 2, 2005,
available at [http://www.nhtinc.org/prepayment/State L oss Report.pdf].
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housing units, are expected to mature by 2013.® These properties make up 21% of
the total number of properties with HUD-assisted mortgages.

Previous Legislative Efforts to Preserve Affordable Housing.
Beginning in 1987, Congress started to enact legislation to help preserve affordable
rental housing. Congress first attempted to address the problem through the
Emergency Low-Income Housing Preservation Act (ELIHPA).® Theact temporarily
prevented owners of Section 221(d)(3) and Section 236 developments from
prepaying their mortgages without approval from HUD. 1n 1990 Congress enacted
the Low-Income Housing Preservation and Resident Homeownership Act
(LIHPRHA) aspart of the Cranston-Gonzal ez National AffordableHousing Act (P.L.
101-625). The program created incentives for building ownersto continue offering
affordable housing through the Section 221(d)(3) and Section 236 programs.
LIHPRHA has not been funded since FY 1997 (P.L. 104-204), but during the 1990s
it isestimated to have preserved 100,000 units of Section 221(d)(3) and Section 236
housing.”’

In 1997, the Multifamily Assisted Housing Reform and Accountability Act
(MAHRA, P.L. 105-65) created the M ark-to-Market program.® The program applies
to ownersof multifamily housing projectsthat have HUD-insured or HUD-held loans
as well as project-based Section 8 rental assistance contracts in which the rent
collected is considered above-market. (Market rent isbased on either therent levels
of comparable unassisted propertiesin abuilding's area or on areafair market rent
levels as determined by HUD.) Mark-to-Market allows those owners with above-
market rentsto renew their rental assistance contractswith HUD, although at alower
rate, while also restructuring their outstanding debt on the property. The programis
designed both to ensure that HUD pays reasonable market rents for subsidized
properties and to provide incentives for owners of assisted propertiesto renew their
contractswith HUD. Mark-to-Market allows rents on up to 5% of units eligible for
the program to be set at | evel sthat exceed market rents, aslong asthey do not exceed
120% of market rent. The FY 2007 year-long continuing resolution (P.L. 110-5)
extended the Mark-to-Market program through the end of FY 2011.

The Mark-to-Market Program. On January 23, 2007, Representative
Maxine Watersintroduced the Mark-to Market Extension Act (H.R. 647), abill that
would make changes to the Mark-to-Market program. On October 23, 2007, the
House Financia Services Committee held a hearing regarding the bill. Two days
later, Representative Waters introduced a nearly identical bill but with additional

8 U.S. Government Accountability Office, More Accessible HUD Data Could Help to
Preserve Housing for Low-Income Tenants, GAO-04-20, January 2004, p. 4, available at
[ http://www.gao.gov/new.items/d0420.pdf].

 ELIHPA was part of the Housing and Community Development Act of 1987 (P.L. 100-
242).

" Emily Achtenberg, Semming the Tide: A Handbook on Preserving Subsidized Multifamily
Housing, Local Initiatives Support Corporation, September 1, 2002, p. 2, available at
[http://www.lisc.org/content/publications/detail /893].

% Mark-to-Market is codified at 42 U.S.C. §1437f, note.



CRS-36

provisions. Thenew bill, theMark-to-Market Extensionand Enhancement Act (H.R.
3965), was approved by the House Financial Services Committee on October 31,
2007.

H.R. 3965 would extend the Mark-to-Market program until the end of FY 2012
and would make eligible for the program certain properties where rent is not
considered above-market, as long as the HUD Secretary determines that debt
restructuring is necessary to preserve the property. The bill would aso allow the
Secretary to waive the requirement that rent levels be above market for propertiesin
federally declared disaster areas (as long as uninsured damage is likely to exceed
$5,000 per unit). In addition, the bill would increase the cap on the percentage of
units eligible to restructure rents to levels above market rents from 5% to 9% and
would waivethe cap in disaster areas. Another provision of H.R. 3965 would apply
to late Section 8 payments from HUD to property owners. The bill would require
HUD to adert owners at least 10 days before the Section 8 payment due date if it
anticipates that a payment will belate. 1f a Section 8 payment is more than 30 days
late, HUD would be required to pay interest to the building owner. An amendment
adopted at the markup of H.R. 3965 would make changes to the Mark-to-Market
provisionsthat encourageresident invol vement in the preservation and improvement
of their low-incomehousing devel opments. Asamended, H.R. 3965 would authorize
not lessthan $10 million for technical assistance that may be used to traintenantsand
provide for capacity building.

Section 202 Housing for the Elderly Program Preservation.
Properties developed aspart of HUD’ s Section 202 Housing for the Elderly program
are aging, and their mortgages are beginning to mature. Between 1959, when the
Section 202 program was established, and the early 1990s, the program loaned
money to devel opersof projectsfor low-incomeelderly persons (defined by HUD as
those age 62 and older). Beginning in 1974, the program also provided Section 8
rental assistance. Legislation has been introduced that would address aspects of
refinancing Section 202 projectsin order to maintain their affordability and prevent
physical deterioration.

The Section 202 Supportive Housing for the Elderly Act (H.R. 2930) was
approved by the House Financial Services Committee on September 25, 2007. The
bill would expand the circumstances under which abuilding owner may refinance a
Section 202 loan. Under current law, a Section 202 loan may only be refinanced if
thenew loan hasalower interest rate. H.R. 2930 would also alow refinancing if the
proceeds from the new |oan are used to address the project’ s physical needs, the rent
charged to tenants does not change, and the cost of any Section 8 contract is not
increased. The bill would also expand the ways in which project owners may use
proceedsfrom refinanced loans. Funds could be used to provide supportive services
without limitation (current law limits 15% of funds for this use), payment of
developers fees, and for equity returns to nonprofit sellers. In addition, H.R. 2930
would create Preservation Project Rental Assistance to assist residents who livein
Section 202 units that do not currently receive rental assistance (these include a
portion of units financed prior to 1974). (For more information on the Section 202
program, see CRS Report RL33508, Section 202 and Other HUD Rental Housing
Programs for the Low-Income Elderly, by Libby Perl.)
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Other Preservation Legislation. H.R. 44, the Stabilizing Affordable
Housing inthe Future Act, hasbeenintroducedinthe 110" Congress. Thebill would
require HUD to maintain rental assistance contracts on multifamily unitsit manages
or owns due to mortgage default or foreclosure. In cases where HUD-owned or
HUD-managed property is no longer able to be rehabilitated, H.R. 44 would permit
HUD to contract with owners of other properties to make project-based rental
assistance payments for existing tenants. Another provision would require that in
caseswhere HUD disposes of multifamily properties, the property must be apprai sed
according to industry standards (another bill in the 110" Congress, H.R. 655, would
do the same).

Another bill, the Section 515 Rural Housing Property Transfer Improvement Act
(H.R. 3873), would facilitate the preservation of affordable housing developments
that arelocated inrural areas. The Section 515 program is part of the Department of
Agriculture’ s(USDA’s) Rural Housing Service. The program provides|ow-interest
loans to housing devel opersto make it possible to build multifamily housing that is
affordable to low-incomefamiliesand individuals. H.R. 3873 would makeit easier
for an owner of a Section 515 building owner to transfer the property to another
owner while maintaining the property’ saffordability. The House Financial Services
Committee approved H.R. 3873 on October 31, 2007. (For more information about
USDA rura housing programs, see CRS Report RL33421, USDA Rural Housing
Programs: An Overview, by Bruce Foote.)

Recent HUD appropriationshave al so contained preservation-rel ated provisions.
Section 318 of the FY 2006 HUD appropriationslaw (P.L. 109-115) authorized HUD
to transfer project-based rental assistance contracts, debt, and low-income use
restrictions from one multifamily property to another, subject to some criteria. The
provision was designed to ensure that, if a property isno longer available or viable,
the rental assistance contract can be maintained at another property. While this
provision has been generally supported by preservation advocates, they have argued
that some of the criteria— such asthe requirement that the transferring property and
the receiving property have the same number of units— should belifted in order to
make the transfers more workable. This authority was extended in the FY 2007
continuing resolution (P.L. 110-5) and similar language is included in the FY 2008
HUD appropriations bills approved by the House and the Senate (Sec. 215 of H.R.
3074).

Section 311 of the FY2006 HUD appropriations law also contained a similar
provision, requiring HUD to maintain rental assistance contracts on any properties
held by the Secretary (generally, as aresult of mortgage foreclosure), or to transfer
the contracts to another viable property. In the past, when HUD took possession of
aproperty, it would generally terminate the rental assi stance contract and providethe
tenants with vouchers. This authority was also extended in the FY 2007 continuing
resolution, and similar language isincluded in the FY 2008 HUD appropriations bill
approved by the Senate (Sec. 220 of H.R. 3074), but not in the version of the bill
approved by the House.



CRS-38
Homelessness

The HUD homeless assistance grants, established as part of the McKinney-
Vento Homeless Assistance Act (P.L. 100-77), consist of four separate grant
programs. The Emergency Shelter Grants (ESG) Program distributes funds to
communities through aformula alocation, and they, in turn, may use the funds for
the renovation, major rehabilitation or conversion of buildings into emergency
shelters. Grantees may also use funds to provide services to homeless individuals,
and for homel essness prevention activities, although not morethan 30% of fundsmay
be used for either of these purposes. The grants for the other three homeless
assistance grant programs are awarded competitively through HUD’ s continuum of
care (CoC) system. These programs are the Supportive Housing Program (SHP),
Shelter Plus Care (St+C) program, and the Section 8 Moderate Rehabilitation
Assistancefor Single-Room Occupancy Dwellingsprogram (SRO). Unlikethe ESG
program, the three competitive grant programs focus on transitional and permanent
supportive housing for the homeless. (For more information on the homeless
assistance grants, see CRSReport RL33764, TheHUD Homeless Assistance Grants:
Distribution of Funds, by Libby Perl.)

Inthe 110" Congress, two billshave been introduced that would reauthorize the
housing programs of McKinney-Vento. The Homeless Emergency Assistance and
Rapid Transition to Housing (HEARTH) Act of 2007 (H.R. 840) wasintroduced on
February 6, 2007, and the Community Partnership to End Homel essness Act of 2007
(S. 1518) was introduced on May 24, 2007. On September 19, 2007, the Senate
Banking, Housing, and Urban Affairs Committee unanimously approved S. 1518.

The two bills, H.R. 840 and S. 1518, are similar in that they would both
consolidate the three competitive homel ess assistance grants (S+C, SHP, and SRO)
into one consolidated grant, called the Continuum of Care Program in H.R. 840 and
the Community Homeless Assistance Program in S. 1518 (the President has aso
urged the consolidation of thesethree programsin hislast six budgets). Thetwo bills
would also codify the system through which thefunds are distributed, retaining many
aspects of the current Continuum of Care system. H.R. 840 would authorize the
homelessassistance grantsat $2.5 billion for FY 2008, and S. 1518 would providean
authorization level of $2.2 billion. However, in S. 1518, permanent housing
contracts would be renewed through the Section 8 program rather than through the
funds made available for the homel ess assistance grants.

Both bills propose to expand the definition of “homelessindividual,” although
each would do so in a different way. Under the current definition, a homeless
individua is one who lacks afixed, regular, and adequate nighttime residence, and
who resides in atemporary shelter (including transitional housing for the mentally
ill), aninstitution (with qualifications), or aplace not designed for human habitation.
H.R. 840 would include in the definition persons who are sharing housing due to
economic hardship and those living in hotels, motels, or campgrounds due to alack
of alternative accommodations. H.R. 840 would also include in the definition those
individuals residing in transitional housing, not just transitional housing for the
mentaly ill, as in current law. In addition, H.R. 840 would include substandard
housing in the list of accommodations in which a person would be considered
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homeless (the list also includes cars, parks, abandoned buildings, and bus or train
stations).

S. 1518 would also expand the definition of “homeless individual” to include
individuals and families who are sharing housing, but unlike H.R. 840, those
doubled-up households must also (1) lack the resources to pay for decent and safe
housing, (2) only be permitted to remain in the shared housing for a short period of
time, (3) have moved three or moretimesin the past year or at |east two timeswithin
the last 21 days, and (4) not be able to make a significant financial contribution
toward the shared housing. S. 1518 would also include among homelessindividuals
those personsresiding in ahotel or motel, with the same reservationsasthose sharing
housing, however. In addition, S. 1518 would change the definition of chronically
homeless to include families with an adult member who has a disability (currently
only unaccompanied individuas are included). The definition would aso include
persons released from institutions as long as, prior to entering the ingtitution, they
otherwise met the definition of chronically homeless, and had been institutionalized
for fewer than 90 days.

Both S. 1518 and H.R. 840 would allow morefundsto be used for homel essness
prevention activities. Under current law, only ESG funds can be used for
homel essness prevention activities; the other three homel essassi stance grants cannot
be used for prevention. H.R. 840 would alow up to 3% of Continuum of Care
Program funds to be used to prevent homelessness, and would remove the ESG
restriction that not more than 30% of fundsbe used to prevent homelessness. S. 1518
would allocate 20% of funds made avail able by Congressfor the homel ess assistance
grants to the newly-named Emergency Solutions Grants program; of those funds, at
least 40% would be available for activities such as rental assistance and housing
relocation for persons at risk of homelessness.

S. 1518 would also create a separate process for rural communitiesto apply for
grants, while in the House bill, rural communities would be part of the same
application process in the Continuum of Care Program as non-rural areas. S. 1518
would alow granteesin rural communities to apply separately for funds that would
otherwise be awarded as part of the consolidated Community Homeless Assistance
Program. Unlike the Community Homeless Assistance Program, however, rura
communities would be able to serve persons who do not meet HUD’ s definition of
“homelessindividual;” the bill providesthat HUD may award grantsfor the costs of
assisting those in the worst housing situations in their geographic area, those in
imminent danger of losing housing, and the lowest-income residents in the
community.
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