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Sentencing Levels for Crack and Powder Cocaine:
Kimbrough v. United States and the Impact of United
States v. Booker

Summary

Pursuant to the Anti-Drug Abuse Act of 1986, Congress established basic
sentencing levelsfor crack cocaine offenses. Congressamended 21 U.S.C. 8841to
provide for a 100:1 ratio in the quantities of powder cocaine and crack cocaine that
trigger a mandatory minimum penalty. As amended, 21 U.S.C. § 841(b)(1)(A)
establishesamandatory minimum 10-year term of imprisonment and amaximumlife
term of imprisonment for offensesinvolving 5 kilograms of cocaine or 50 grams of
cocaine base. In addition, 21 U.S.C. 8§ 841(b)(1)(B) establishes a mandatory five-
year term of imprisonment for offensesinvolving 500 grams of cocaine or 5 grams
of cocaine base.

Federal sentencing guidelines established by the United States Sentencing
Commission (the Guidelines) reflect the statutory distinctions. Until recently, the
Guidelineswerebinding. Thejudge had discretion to sentence adefendant, but only
within the narrow sentencing range that the Guidelines provided. The Supreme
Court in United Sates v. Booker declared that the Guidelines must be considered
advisory rather than mandatory. Instead of being bound by the Guidelines,
sentencing courts must treat the federal guidelines as just one of a number of
sentencing factors set forth in 18 U.S.C. § 3553(a) (which include the need to avoid
undue sentencing disparity). Since Booker, some courts have concluded that
although the Guidelines treat 1 gram of crack like 100 grams of powder cocaine, a
judge who does not believe that crack cocaine is 100 times worse than powder
cocaine may now impose a lower sentence than the one recommended by the
Guidelines — arguably, at least so long as the sentence does not go below the
mandatory minimum. Appellate courts that have ruled on the issue believe their
discretion is more circumscribed. The Supreme Court has granted certiorari in
Kimbrough v. United Sates in order to decide whether a federal trial court may
impose a sentence below that called for under the Guidelines' 100:1 ratio, based on
its conclusion that the ratio is greater than necessary or may foster unwarranted
disparity.

The issue may be resolved either administratively or legidatively. The most
recent amendments to the Guidelines eliminate the 100:1 ratio for future sentencing
guideline purposes. The Commission is considering whether to make the
amendmentsretroactively applicable and hasrecommended that Congress adjust the
statutory ratio. Several related bills have been introduced in this Congressincluding
H.R. 79, H.R. 460, S. 1383, S. 1685, and S. 1711.
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Sentencing Levels for Crack and
Powder Cocaine: Kimbrough v. United
States and the Impact of United States v.
Booker

Background

United Sates v. Booker! declared that the once-binding federal sentencing
guidelines (the Guidelines) set by the United States Sentencing Commission are now
only advisory.? Until recently, the Guidelines reflected a statutory scheme that
punishes cocai ne base (crack) offenses 100 times more severely than thoseinvolving
powder cocaine.®* Since Booker, several courts have addressed the question of
whether the 100:1 ratio produces disparities that justify a sentence lower than that
recommepded by the Guidelines, and the Supreme Court has agreed to consider the
guestion.

The pre-Booker erafor federal sentencing began with the Sentencing Reform
Act of 1984,°> which established a sentencing system under the United States
Sentencing Commission’s federal sentencing guidelines.® The previous system
tailored sentences to the individual defendants. Judges were given broad ranges
withinwhichthey could, at their discretion, sentenceadefendant.” The sentencewas
supposed to be based on the defendant’s character as much as his conduct.
Thereafter, thediscretion given to thejudge was passed on to the Parole Commission
to determine how much of the judge’ s sentence the defendant ultimately served.®

1543 U.S. 220 (2005).
21d. at 245-46.

*E.g., U.SS.G. 82D1.1(c)(1)(November 1, 2006)(both 150 kilograms of powder cocaine
and 1.5 kilograms of cocaine base were assigned a base offense level of 38); the sameratio
continued throughout §2D1.1(C) for lesser amounts and lower base offense levels).
Amendments that became effective on November 1, 2007, adjusted the ratios, U.S.S.G.
§2D1.1(c)(1) (November 1, 2007).

“ Kimbrough v. United Sates, cert. granted, 127 S.Ct. 2933 (2007).
> Sentencing Reform Act of 1984, 28 U.S.C. § 991(b)(1) (1988).
623 U.S.C. §995(a)(20) (1988).

728 U.S.C. § 995(b) (1988).

828 U.S.C. § 995(a)(9-10) (1988).
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Under the Guidelines, thejudge’ sroleat sentencing wasmore uniform and unvaried.’
Thejudge could inquire into anumber of factors, including the defendant’ s conduct
and criminal history. The judge then weighed each factor according to the
Sentencing Commission’s mandate and calculated an offense level for the
defendant.’® The judge had discretion to sentence the defendant but, with little
ground for departure, only within the narrow sentencing range that the Guidelines
provided for each offense level.™* The Sentencing Reform Act also abolished the
Parole Commission’ srole.*?

Crack cocaine became prevaent in the mid-1980s and received widespread
media attention following the death of the University of Maryland all-American
basketball player, Len Bias, from the use of cocaine.*® Crack cocaine was portrayed
asaviolence-inducing, highly addictive plague of inner cities, and this notoriety led
to the quick passage of afederal sentencing law concerning crack cocainein 1986.
This legislation created two mandatory sentencing ranges for drug offenses.™> The
lower bracket spanned periods of imprisonment ranging from amandatory minimum
of 5 years to a maximum of 40 years; the higher bracket spanned periods ranging
from amandatory minimum of 10 yearsto amaximum of life.® Congress prescribed
the threshold quantities of both crack and powdered cocaine required to bring a
particular offensewithin either bracket.” Despitethe chemical identity of crack and
powder cocaine, Congressset widely disparatethreshold quantitiesfor thetwo drugs,
requiring 100 times more powder cocaine than crack cocaine to trigger inclusion in
a particular range.®®* The rationale offered was that many considered crack much

928 U.S.C. § 994(w) (1988).
1028 U.S.C. § 991(a)(1) (1988).

1 See 18 U.S.C. §3553(b) (the statute specifieswhat departuresare allowablein caseswhere
“there exist an aggravating or mitigating circumstance of a kind, or to a degree not
adequately taken into consideration by the Sentencing Commission in formulating the
guidelines’).

12P L. 98-473, §218(a)(5), 98 Stat. 2027 (1984).
3 Washington Post, June 20, 1986, p. A-1, article by Keith Harriston and Sally Jenkins.

% The sentencing differential for crack and powder cocaine offenses had its origin in the
Anti-Drug Abuse Act of 1986, P.L. 99-570, 100 Stat. 3207 (1986) (codified in pertinent part
a 21 U.S.C. 8§ 841). The act speaks of “cocaine base,” not crack. See 21 U.S.C. §
841(b)(1)(A)(iii). Theguidelines, however, define cocainebaseto mean crack cocaine. See
United States Sentencing Guidelines (U.S.S.G.) § 2D1.1, n.D (November 1, 2007).

15 See id. § 1002 (codified at 21 U.S.C. § 841(b)(1)).
18 Seeid.,
1 Seeid.

18 Seeid. Congress set the threshold quantities for the lower range at 500 grams of powder
cocaine and 5 grams of cocaine base and the threshold quantities for the higher range at 5
kilograms and 50 grams, respectively. Thus, for sentencing purposes, Congress treated 1
unit of crack cocaine on the same level as 100 units of powder cocaine. Relative to the
difference between crack and powder cocaine— powder cocaineisderived fromcocapaste,
whichisinturnderived fromtheleaves of the cocaplant — crack cocaineis made by taking

(continued...)
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more addictive than powder cocaine, and they feared a wave of violent crimes
spawned by drug users as well as the health threats to infants born to addicted
mothers.”® The Sentencing Commission also incorporated this ratio into the drug
guidelines, althoughit later concluded that the 100: 1 powder to crack ratio produces
sentences that are greater than necessary to satisfy the purposes of punishment
because it exaggerates the relative harmfulness of crack cocaine; the majority of
crack offenders have low drug quantities, low criminal histories, and no history of
violence. The Sentencing Commission also concluded that a ratio providing for
sentences that are greater than necessary creates an unwarranted disparity,
inappropriate uniformity, racial disparity, and disrespect for the law.?

Over the years, Congress has had second thoughts about the disparity in drug
sentences. To achieveamore equitable balance, as part of the Mandatory Minimum
Reform Act of 1994, Congress enacted a safety valve provision, which provided an
avenue for lowering mandatory minimum sentences in a limited category of drug
cases.? During the same year, Congress directed the Sentencing Commission to
study the crack-to-powder ratio and submit recommendationsrel ative to whether the
ratio should be retained or modified.?? The Sentencing Commission recommended
revision of the 100:1 quantity ratio in 1995, finding the ratio to be unjustified by the
small differences in the two forms of cocaine?® Congress rejected the
recommendation of the Sentencing Commission and did not change the law.?*

Two years|ater, the Sentencing Commissionissued afollow-up report.® Inthis
report, the commission reiterated its position that the 100:1 ratio was excessive.® It
recommended that the 100:1 ratio be reduced to 5:1 by increasing the threshold
guantities for offenses involving crack cocaine and decreasing the threshold

18 (...continued)

cocaine powder and cooking it with baking soda and water until it forms a hard substance.
These “rocks” can then be broken into pieces and sold in small quantities. Each gram of
powder cocaine produces approximately .89 grams of crack. United States Sentencing
Commission, Cocaine and Federal Sentencing Policy (May 2002).

19 See United States Sentencing Commission, Special Report to Congress: Cocaine and
Federal Sentencing Policy, pp. 117-118 (1995).

% See United States Sentencing Commission, Cocaine and Federal Sentencing Policy,
Executive Summary, pp. v-viii (May 2002).

% See 18 U.S.C. § 3553 (f); see also United Sates v. Matos, 328 F.3d 34, 38-42 (1% Cir.
2003) (adescription of the operation of the safety valve).

22 See Violent Crime Control and Law Enforcement Act of 1994, P.L. 103-322, § 280006,
108 Stat. 1796, 2097 (1994).

2 See Notice of Submission to Congress of Amendments to the Sentencing Guidelines, 60
Fed. Reg. 25,075-25,076 (May 10, 1995).

% SeeP.L. 104-38, 81, 109 Stat. 334, 334 (1995).

% See U.S. Sentencing Commission, Cocaine and Federal Sentencing Policy (1997) (1997
Report).

21d. at 2.



CRSA4

quantities for offensesinvolving powder cocaine.” Again, Congresstook no action
and did not amend the law.

In 2001, the Senate Judiciary Committee asked the Sentencing Commission to
revisit its position regarding the 100:1 ratio, and in the subsequent year, the
Sentencing Commissionissueditsthird report.?® Inthisreport, thecommission again
proposed narrowing the gap that separated crack cocaine offenses from powder
cocaine because (1) the severe penalties for crack cocaine offenses seemed to fall
mainly onlow-level criminalsand African Americans, (2) thedangersposed by crack
could be satisfactorily addressed through sentencing enhancementsthat would apply
neutrally to all drug offenses, and (3) recent data suggested that the penalties were
disproportionate to the harms associ ated with the two drugs.” Congress considered
the substance of the commission’s 2002 report but took no action.

Judgeshavelong been critical of theautomatic prisonterms, commonly referred
to as mandatory minimum sentences, which were enacted pursuant to the Anti-Drug
Abuse Act of 1986 in part to stem the drug trade.** Now somejudges are saying that
with the combination of Democratic |eadership and the growing Republican support
for amodest change, this may provide the best chance in years for areview of the
system if the 110" Congress revisits the sentencing laws which, according to Senate
Judiciary staff members, is quite likely.*

United States v. Booker

Prior to the Supreme’s Court’s decision in United Sates v. Booker,* the case
law was generally cognizant of the seriousnessin the sentencing disparities between
crack and powder cocaine but regularly deferred to Congress' s policy judgements.®
This undertaking led to a series of decisions that upheld the 100:1 ratio against a
variety of challenges, which included the Equal Protection Clause® and the rule of
lenity.® It was also decided that under the mandatory guidelines system that was

71d.at 2,5,9.

% See United States Sentencing Commission, Cocaine and Federal Sentencing Policy
(2002), pp.2-3 (2002 Report).

2 d. at v-viii.

% New York Times, January 9, 2007, pg. 12.
d.

2543 U.S, 220 (2005).

% See, e.g., United Sates v. Eirby, 262 F.3d 31, 41 (1% Cir. 2001); United States v.
Sngleterry, 29 F.3d 733, 741 (1% Cir. 1994) ; United States v. Anderson, 82 F.3d 436, 440-
41 (D.C. Cir. 1996); United States v. Dumas, 64 F.3d 1427, 1429-430 (9" Cir. 1995).

% See, e.g., United States v. Graciani, 61 F.3d 70, 74-75 (1% Cir. 1995) ; United Sates v.
Bingham, 81 F.3d 617, 630-31 (6™ Cir. 1996); United Sates v. Thomas, 86 F.3d 647, 655
(7" Cir. 1966).

% See, eg., United States v. Manzueta, 167 F.3d 92, 94 (1% Cir. 1999); United States v.
(continued...)
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popular before Booker, neither the Sentencing Commission’ s criticism of the 100:1
ratio nor its unacknowledged 1995 proposal to eliminate the differential provided a
valid basis for leniency in the sentencing of crack cocaine offenders.®

In Booker, the Supreme Court consolidated two lower court cases and
considered them in tandem, United Satesv. Fanfan®” and United Satesv. Booker.*
Booker was arrested after officers found in his duffle bag 92.5 grams of crack
cocaine. Helater gave awritten statement to the policein which he admitted selling
an additional 566 gramsof crack cocaine.* A juryinthe United States District Court
for the Western District of Wisconsin found Booker guilty of two counts of
possessing at least 50 grams of cocaine base with the intent to distribute it, in
violation of 21 U.S.C. § 841(b)(1)(A)(iii).* At sentencing, the judge found by a
preponderance of the evidence that Booker had distributed 566 gramsin addition to
the 92.5 grams that the jury found; the judge also found that Booker had obstructed
justice.** In the absence of the judge’ s additional findings, Booker would have only
faced a maximum sentence of 262 months under the United States Sentencing
Guidelines.”? The judge, however sentenced Booker to 360 months, based on the
Guidelines’ treatment of the additional cocaine and the obstruction of justice.*® The
United States Court of Appeals for the Seventh Circuit affirmed the conviction but
overturned the sentence.*

Narcotic agentsarrested Fanfan when they discovered 1.25kilogramsof cocaine
and 281.6 grams of cocaine base in his vehicle* A jury in the District of Maine
found that he possessed “ 500 or more grams” of cocaine with theintent to distribute,
inviolationof 21 U.S.C. §846. At sentencing, the court determined that Fanfan was
the“ring leader of asignificant drug conspiracy,” which, combined with hiscriminal
history, resulted in asentence of 188 to 235 months under the Guidelines. However,

% (...continued)
Herron, 97 F.3d 234, 238-39 (8" Cir. 1996); United Satesv. Canales, 91 F.3d 363, 367-69
(2d Cir. 1996).

% See United States v. Andrade, 94 F.3d 9, 14-15 (1% Cir. 1996); United States v. Sanchez,
81 F.3d 9, 11 (1 Cir. 1996); United States v. Booker, 73 F.3d 706, 710 (7" Cir. 1996);
United Statesv. Alton, 60 F.3d 1065, 1070-71 (3d Cir. 1995); United Satesv. Haynes, 985
F.2d 65, 70 (2d Cir. 1993)(each discussing the possihility of a downward departure under
U.S.S.G. §5K2.0). Seegenerally, CRSReport 97-743, Federal Cocaine Sentencing: Legal
Issues, by Paul S. Wallace Jr.

¥ 2004 WL 1723114 (D. Me. June 28, 2004), cert. granted, 542 U.S. 956 (2004).
% 375 F.3d 508 (7" Cir. 2004), cert. granted, 542 U.S. 956 (2004).

¥ d.

“01d.

“d.

“2|d. at 510.

“d.

“d. at 515.

> United States v. Fanfan, 2004 WL 1723114 (D. Me. June 28 2004).
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four days before the June 28, 2004, sentencing hearing, the Supreme Court decided
Blakely v. Washington,* holding that as part of astate sentencing guideline system,
a Washington state judge could not find an aggravating fact authorizing a higher
sentencethan the state statutes otherwise permitted. The sentencing judgein Fanfan
considered the effect that Blakely may have on thefederal sentencing Guidelinesand
recal culated the Guidelines based only on the possession of 500 grams and imposed
the 78 month maximum for that range.

The Supreme Court granted certiorari in Booker and Fanfan in an effort to give
some guidanceto lower courtsthat had begun avariety of applicationsof the Blakely
decisiontofederal prisoners. For example, in Booker, the Seventh Circuit found that
the federal sentencing guidelines violate the Sixth Amendment in some situations.*’
The Fifth Circuit, on the other hand, concluded that Blakely did not apply to the
Guidelines because to do so would create a separate “offense” for each possible
sentence for a particular crime.® The Second Circuit, without resolving the issue,
certified questions to the Supreme Court regarding the application of Blakely to
federal sentences pursuant to the Guidelines.*

The Supreme Court issued a mgjority opinion in two parts. The first part,
written by Justice Stevens for a 5-4 magjority (Justices Scalia, Souter, Thomas, and
Ginsburg) decided that the Guidelines violate the Sixth Amendment and are thus
unconstitutional because they require a judge to increase a sentence above the
maximum guideline range if the judge finds facts to justify an increase. They said
a defendant’s right to trial by jury is violated if a judge must impose a higher
sentence than the sentence that the judge could have imposed based on the facts
found by thejury.® Pursuantto 18 U.S.C. § 3553(b), the Guidelineswere mandatory
and thus create a statutory maximum for the purpose of Apprendi v. New Jersey, 530
U.S. 466 (2000), which had condemned mandatory judicial fact-finding for purposes
of imposing a sentence beyond the statutory maximum.®* The Court had applied

% 542 U.S. 296 (2004).

47 United States v. Booker, 375 F.3d 508, 509 (7™ Cir. 2004), judgment of the Court of
Appeals aff’'d and remanded; judgment of the District Court vacated and remanded, 543
U.S. 160 (2005).

“8 United Sates v. Pineiro, 377 F.3d 464 (5" Cir. 2004).
9 United States v. Penaranda, 375 F.3d 238 (2d Cir. 2004).

% For example, the Guidelines require a defendant convicted by ajury of possession with
intent to distribute five grams of crack cocaine to be sentenced within a guideline range of
63 to 78 months. Prior to Booker, the Guidelines required ajudge to increase the sentence
beyond that prescribed rangeif the judge found additional facts (e.g., the presence of agun,
additional drug quantities, or aleadership roleintheillegal activity). Each of these factual
findings required a new higher sentencing range. The Court said ajudge may not go over
the sentence at the top of the Guideline range authorized by the jury — in this case 78
months — unless the jury finds the necessary facts for the higher range or the defendant
admits to them.

1543 U.S. at 221. Apprendi held that “[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be
(continued...)
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Apprendi’s reasoning to a state sentencing guideline system in Blakely v.
Washington, and the rationale applied with equal force to the federal guideline
systemin Booker.>? Under thethen current administration of the Guidelines, judges,
rather than juries, were required to find sentence determining facts, and thus the
practice was unconstitutional .

The second part, written by Justice Breyer for adifferent 5-4 majority (Justices
Rehnquist, O’ Connor, Kennedy, and Ginsburg) remedies this defect by holding that
the Guidelinesare advisory, thereby making it necessary for the courtsto consider the
Guidelinesalong with other traditional factorswhen deciding on asentence, and also
finding that the appellant courts may review sentencesfor “ reasonableness.” Driven
by the Court’s first holding, it “excises’ (through severance and excision of two
provisions) 18 U.S.C. § 3553(b)(1) and 83742(e) from the Sentencing Reform Act
and declares the Guidelines are now “advisory.”** Pursuant to § 3553(a), district
judgesneed only to “consider” the Guideline range as one of many factors, including
the need for the sentenceto providejust punishment for the offense (8 3553(a)(2)(A),
to afford adequate deterrence to criminal conduct (8 3553(a)(2)(B), to protect the
public from further crimes of the defendant (8 3553(a)(2)(C)), and to avoid
unwarranted sentencing disparities among similarly situated defendants (83553(a)
(6)).>* The Sentencing Reform Act, absent the mandate of § 3553(b)(1), authorizes
thejudgeto apply hisown perceptionsof just punishment, deterrence, and protection
of the public, even when these differ from the perceptions of the United States
Sentencing Commission.” The Sentencing Reform Act continues to provide for
appeal sfrom sentencing decisions(regardlessof whether thetrial judge sentencesare
within or outside of the Guideline range) based on an “unreasonableness’ standard
(18 U.S.C. 88 3553(a)*° and 3742(e)(3)).””

*1 (...continued)
submitted to ajury and proved beyond a reasonable doubt.” 530 U.S. at 490.

2 |d. at 244.
3 |d. at 246-247.
> |d. at 260.
*|d. at 234.

% The primary directive in Section 3553(a) is for sentencing courts to “impose a sentence
sufficient, but not greater than necessary, to comply with the purposes set forth in paragraph
2" Section 3553(a)(2) states that such purposes are (A) to reflect the seriousness of the
offense, to promote respect for the law, and to provide just punishment for the offense; (B)
to afford adequate deterrence to criminal conduct; (C) to protect the public from further
crimes of the defendant; and (D) to provide the defendant with needed educational or
vocational training, medical care, or other correctional treatment in the most effective
manner.

In determining the minimally sufficient sentence, § 3553(a) further directs sentencing
courts to consider the following factors: (A) “the nature and circumstances of the offense
and the history and characteristics of the defendant” (§ 3553(a)(1)); (B) the penological
needs to be served by the sentence (83553(2)); (C) “the kinds of sentences available” (8
3553(a)(3)); (D) “theneed to avoid unwarranted sentence disparitiesamong defendantswith
similar recordswho have been found guilty of similar conduct” (8 3553(a)(6)); and (E) “the

(continued...)
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Booker and the Crack Defendant

After Booker, the federal courts have wrestled with whether they may or must
impose sentences bel ow the Guidelines’ rangesin crack cocaine casesin view of the
United States Sentencing Commission’ sconclusionsand recommendations, thefacts
and circumstances of the case, the history and characteristics of the defendant, and
the command of 18 U.S.C. § 3553(a)(2)(6) to avoid unwarranted sentencing
disparity. Typically, the federal courts follow athree-step sentencing procedurein
which they determine “(1) the applicable advisory range under the Sentencing
Guidelines; (2) whether, pursuant to the Sentencing Commission’ spolicy statements,
any departures from the advisory guideline range clearly apply; and (3) the
appropriate sentence in light of the statutory factors to be considered in imposing a
sentence.”*®

There issupport for the view that the federal courts are not compelled to lower
a sentence recommended by the Guidelines based on the sentencing differential for
crack cocaine versus powder cocaine.®® Onthe other hand, in morethan afew cases,
Booker has led to lower sentences than those suggested by the 100:1 ratio ranges
established in the Guidelines. To wit:

e United Sates v. Nellum, 2005 WL 300073 (N.D. Ind. February3,
2005) (in crack casewheretheguidelinerangewas 168-210 months,
imposing sentence of 108 months where given the particular
circumstances of the case — Nellum’'s age, the likelihood of
recidivism, hisstatusasaveteran, hisstrong family ties, hismedical
condition, and his serious drug dependency — the Court did not
view this disparity as being “unwarranted”; using age/recidivism
information from the Sentencing Commission; declining to address
100:1 crack-powder issue but considering the fact that drug weight
escalated based on controlled buys).

e United Satesv. Clay, 2005 WL 1076243 (E.D. Tenn. 2005) (taking
al the factors into consideration, including the congressional
mandate that sentencesfor crack offenses be stiffer than for cocaine
offenses, the Court found that the following factors outweigh the
significant weight that it had determined to give to the sentencing
guidelines advisory range, regardless of whether it considers the
range to be 235 to 293 months [based on judicia fact-finding] or
188 to 235 months [based on jury fact-finding]; the defendant’s
history and characteristics as set forth; his criminal history category
overstates his criminal history and weighs in his favor against the
likelihood that he will commit another offense; the fact that he

% (...continued)
need to provide restitution to any victims of the offense.” (8 3553(a)(7)).

543 U.S. at 261.
%8 United States v. Beamon, 373 F. Supp.2d 878 (E.D. Wis. 2005).
% United States v. Gipson, 425 F.3d 335, 337 (7" Cir. 2005).
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withdrew from the conspiracy and led a productive life for one year
prior to his arrest in this case weighs in his favor against the
likelihood that he will commit another offense; and the unjustified
disparity in the 100:1 quality ratio for punishment between cocaine
base or crack and powder cocaine; based on a careful consideration
of al thefactorslistedin 18 U.S.C. 8 3553(a), the Court found that
a reasonable sentence for the defendant was 156 months on each
count to run concurrently, a sentence that is sufficient, but not
greater than necessary, to servethe purpose of sentencing established
by Congress).

e United Sates v. Williams, 372 F. Supp.2d 1335 (M.D. Fla. 2005)
(District Court’s discretion is not limited to the sentence that the
government advocates, instead, the court will consider the
sentencing guidelineson an advisory basisin the context of statutory
factors in 18 U.S.C. § 3553. The Court was mindful of the
substantial criticism of the sentencing disparity between powder
cocaine and crack cocaine— the same drug in different forms. The
Court was also aware of the evidence suggesting that this disparity
has a discriminatory impact on African Americans, of whom
Williams is one — the 17-year sentence is a substantial term for a
relatively minor offense).

e Smon v. United Sates, 361 F. Supp.2d 35 (S.D.N.Y. 2005) (in
imposing sentence lower than what advisory guideline range called
for based on 600 grams of crack, considering disparity between
crack and powder as principa factor, but also considering the
defendant’ s age, medical condition, procedural history of case, and
sentence of co-defendant).

e United Satesv. Moreland, 366 F. Supp.2d 416 (S.D.W.Va. 2005),
vac'd in part, 437 F.3d 424 (4™ Cir. 2006) (satisfied that the
defendant was neither a “repeat violent offender” nor “drug
trafficker,” a sentence of 10 years in prison, followed by an
eight-year term of supervised release rather than the advisory
Guideline sentence of 30 yearsto life for distributing five grams or
more of cocaine base was appropriate and reasonable for achieving
the goalsin § 3553(a)).

In some cases, after considering thefactors set forthin 18 U.S.C. § 3553(a), the
courts have found a different ratio, either 20:1 or 10:1, more compatible with the
statutory command of 18 U.S.C. § 3553(a)(6) to weigh the need to avoid unwarranted
disparities:

e United Sates v. Smith, 359 F. Supp.2d 771 (E.D. Wis. 2005)
(defendant subject to Guidelinesrecommended range of from 121 to
151 months and a statutory mandatory minimum was sentenced to
18 months based upon the government’s motion for a substantial
assistance departure, a 20:1 ratio [supported by the Sentencing
Commission’s 2002 report], the defendant’ s employment history,
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community service, family responsibilities, and good conduct since
commission of the offense).

e United Sates v. Leroy, 373 F.Supp.2d 887 (E.D. Wis. 2005)
(substituting @ 20:1 ratio for the 100:1 ratio used in the Guidelines,
but otherwise imposing a sentenced recommended by them, the
court imposed a sentence at the bottom a 70-87 month range [rather
than one within 100-125 range the Guidelines called for with the
100:1 ratio in place]).

e United Sates v. Cadtillo, 2005 WL 1214280 (S.D.N.Y. May 20,
2005) (substituting a 20:1 ratio for the 100:1 ratio used in the
Guidelines, the court imposed asentence at the bottom of the 87-108
month range rather than 135-168 month range the Guidelines
otherwise recommended).

e United Sates v. Perry, 389 F.Supp.2d 278 (D.R.l. 2005) (finding
that use of a20:1 ratio would result in a97-121 month range rather
than the Guidelines' 188 -235, but bound by a 10-year mandatory
minimum, the court sentenced the defendant to 120 months
imprisonment).

e United Satesv. Fisher, 451 F.Supp.2d 553 (S.D.N.Y. October 11,
2005) (substituting a 10:1 ratio for the 100:1 ratio with an increase
in light of 18 U.S.C. 8§ 3553(a)(2)(C)(public protection), the court
imposed a sentence of 121 months rather than one within the 235-
293 month Guidelines range).

e United States v. Stukes, 2005 WL 2560244 (S.D.N.Y. October 12,
2005) (the court opted for a sentence within the 33-41 month range
[20:1 ratio], rather than the Guidelines’ recommended range of 51-
63 months [100:1 ratio]).

e Clairborne v. United Sates, cert. granted, 127 S.Ct. 551 (2006).
Mario Clairborne was convicted of possession of 5.03 grams of
crack cocaine in federal court and was subject to a five-year
mandatory minimum sentence for the offense. But in light of
Claiborne's lack of a criminal history and the absence of violence
associated with his offense, the district court judge applied a saf ety-
valve exemption from the mandatory minimum. The Court was to
review the sentence which represented adeparture bel ow thefederal
Sentencing Guideline to determine whether it was reasonable, and
to decidewhether it was consistent with United Statesv. Booker 543
U.S.220 (2005), to require that a substantial departure from the
Guidelinesbejustified by extraordinary circumstances, but thelower
court’s decision was vacated as moot when the Court was advised
that Clairborne had died, 127 S.Ct. 2245 (2007).

The Appellate courts have not been so inclined to ignore the Guidelines. For
instance, the First Circuit held that the district court could not discard the guideline
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range and construct anew sentencing range,® but could take into account, on a case-
by-case basis, “the nature of the contraband and/or the severity of a projected
guidelinesentence.”® TheFirst Circuit described the disparity asa“ problemthat has
tormented enlightened observers ever since Congress promulgated the 100:1 ratio”
and“ share[d] thedistrict court’ sconcern about thefairnessof maintainingtheacross-
the-board sentencing gap associated with the 100:1 crack-to-powder ratio.”®* But to
recapitulate, said the First Circuit, “we hold that the district court erred ... when it
constructed a new sentencing range based on the categorical substitution of a 20:1
crack-to-powder ratio for the 100:1 embedded in the sentencing guidelines.”® A
pandl in the Fourth Circuit agreed:

[t]heprincipal question...iswhether adistrict court in the post-Booker world can
vary from the advisory sentencing range under the guidelines by substituting its
own crack cocaine/powder cocaine ratio for the 100:1 crack cocaine/powder
cocaine ratio chosen by Congress. For the reasons stated below, we conclude a
court cannot.... [ The] sentencing court must identify theindividual aspectsof the
defendant’s case that fit within the factors listed in 18 U.S.C. § 3553(a) and in
reliance on those findings, impose a non-Guideline sentence that is reasonable
...inarriving at areasonable sentence, the court simply must not rely on afactor
that would result in a sentencing disparity that totally is at odds with the will of
Congress.*

The Fourth Circuit decision formed the basis for its later unpublished opinion
in Kimbrough v. United States.®

Kimbrough v. United States

Norfolk, Virginiapolice arrested Derrick Kimbrough after they came upon him
inthe midst of what appeared to beacurbsidedrug sale. Atthetime, they discovered
more than $1,900 in cash, 56 grams of crack cocaine, and more than 60 grams of

% United States v. Pho, 433 F.3d 53, 64-65 (1% Cir. 2006).
6 d. at 65.

&2 d.

& d. at 64.

6 United Satesv. Eura, 440 F.3d 625, 627, 634 (4" Cir. 2006). Among some of thedistrict
courts, United Sates v. Doe, 412 F.Supp.2d 87 (D.D.C. 2006), it was also observed that
sentencing courts lack the authority to impose a sentence below the applicable Guidelines
range solely based on perceived disparitiesattributabl e to the crack cocaine/powder cocaine
sentencing differential; seealso United Satesv. Tabor, 365 F. Supp.2d 1052 (D.Neb. 2005)
(No need for adeparture, said the court, under pre-Booker theory, and no reason to vary or
deviate from the crack cocaine Guidelines based on defendant’ s possession with intent to
distribute 50 or more grams of crack cocaine, thereby making him eligibleimprisonment for
10 years to life under 21 U.S.C. § 841(b)(1)(A)); United Sates v. Valencia-Aguirre, 409
F.Supp.2d 1358 (M.D. Fla. 2006).

65 174 Fed.Appx. 798 (4" Cir. May 9, 2006), cert. granted, 127 S.Ct. 2933 (2007).
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powder cocaine in his car.®® They also recovered a loaded hand gun for which
Kimbrough was holding a full magazine clip.®” Kimbrough subsequently pleaded
guilty® to federal chargesfor traffickingin morethan 50 gramsof crack,® trafficking
in cocaine powder,” conspiracy to traffic in crack,” and possession of a firearm
during and in furtherance of a drug trafficking offense.”” He faced mandatory
minimum terms of imprisonment of 10 years on the crack trafficking charge and of
5 years on the gun charge.” The applicable sentencing guidelines called for a
sentence of imprisonment in therange of 168 to 210 monthson thedrug chargeswith
an additional 60 months on the gun charge (to be served consecutive to the drug
chargesfor arange of imprisonment of 228 to 270 months).” Kimbrough’sattorney
apparently urged a departure from the Guideline' s recommended sentence based on
the Sentencing Commission’s dissatisfaction with the 100:1 ratio, Kimbrough’s
military service, the absence of any prior felony conviction, his employment record,
and the suggestion that federal involvement represented an instance of “sentence
shopping” in what was otherwise a state case.”

% Brief for the United Statesat 10-11, Kimbroughv. United States, No. 06-6330 (2007)(U.S.
Brief).

1d. at 11.

6 174 Fed.Appx. at 798.

% 21 U.S.C. § 841(a),(b)(1)(A)(iii).

21 U.S.C. § 841(a),(b)(1)(C).

7121 U.S.C. §§ 846, 841(a),(b)(1)(A)(iii).

7218 U.S.C. § 924(c)(1)(A)(i).

7321 U.S.C. § 841(b)(1)(A), 18 U.S.C. § 924(c)(1)(A)(i).
" Kimbrough v. United Sates, 174 Fed.Appx. at 798-99.

> Brief of Petitioner at 9-10, Kimbrough v. United Sates, No. 06-6330 (2007)(Petitioner’s
Brief). Asfor the sentence shopping contention, drug trafficking is a crime under federal
law and the laws of each of the states. Consequently, most drug offenses can be tried in
either state or federal court. In United Sates v. Armstrong, 517 U.S. 456 (1996), the
defendant argued unsuccessfully that the Constitution precluded an alleged practice under
which minority crack defendants were being federally prosecuted, while similarly situated
white defendants faced only less severe state prosecution. There the Court observed that a
sel ective prosecution claimant “must demonstrate that the federal prosecution policy had a
discriminatory effect and that it was motivated by a discriminatory purpose. To establish a
discriminatory effect in a race case, the claimant must show that similarly situated
individuals of adifferent race were not prosecuted.” Id. at 465. Federal crack prosecutions
have apparently been particularly prevalent in the Fourth Circuit, seee.qg., “ Retroactivity for
crack sentence cuts debated,” The National Law Journal at 4 (October 22, 2007)(citing
Sentencing Commission statistics indicating that should the Commission’s recent crack
cocaine amendments be made retroactive the Fourth Circuit would have almost twice as
many eligible prisonersasthe next highest Circuit and over ninetimesasmany asthelargest
Circuit). Nevertheless, this hardly demonstrates selective prosecution. Moreover, since
state sentencing practices differ from state to state, requiring compatibility of federal and
state sentencing patterns within a given state would be at odds with the Guidelines
underlying premise of uniform, nationwide federal sentencing practices.
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Under the facts before it, the district court considered the sentence
recommended by the Guidelines “ridiculous.”” It sentenced Kimbrough to the
statutory minimum of 180 monthsin prison (10 yearson thedrug chargesand 5 years
on the gun charge).”” It did so in part because of the sentencing disparity for crack
and powder cocaine.”® The Fourth Circuit vacated and remanded the sentence,
consistent with its holding in Eura that “a sentence that is outside the guidelines
rangeis per se unreasonable when it is based on a disagreement with the sentencing
disparity for crack and powder offenses.” ”®

On June 11, 2007, the Supreme Court agreed to consider whether the district
court abused its discretion when it determined that in Kimbrough's case the
sentencing range recommended by the Guidelines would be greater than necessary
to servethe penological purposesdescribedin 18 U.S.C. § 3553(a)(2) and should not
be controlling in light of the instruction in 18 U.S.C. § 3553(a)(6) to consider the
need to avoid unwarranted disparity among similarly situated defendants.® The
Court may find it unnecessary to reach the merits of the case, should the Sentencing
Commission decide to make retroactive its amendments eliminating the 100:1
Guidelineratio.

" Petitioner’ s Brief at 11.
T Kimbrough v. United Sates, 174 Fed. Appx. at 799.

81d. Thedistrict court apparently cited Kimbrough' smilitary and employment records, the
fact he had no prior felony convictions, and “the court specifically relied upon the fact that
‘the Sentencing Commission has recognized that crack cocaine has not caused the damage
that the Justice Department allegesit has and on its recognition of the disproportionate and
unjust effect that crack cocaine guidelines have in sentencing.’” Petitioner’s Brief at 11
(internal citations omitted).

“1d.
8 Kimbrough v. United Sates, cert. granted, 127 S.Ct. 2933 (2007).
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Amendment of the Sentencing Guidelines

In May, the United States Sentencing Commission submitted proposed
amendments to the Guidelines (including those applicable in Kimbrough) that
essentialy did awvay with the 100:1 ratio for purposes of the Guidelines.® It aso
recommended that the thresholds for the statutory mandatory minimums for
trafficking in crack be raised, thereby eliminating the statutory 100:1.% In July, the
Commission proposed that the changes relating to what had been the 100:1 ratio in
the Guidelines be made retroactively applicable, should they become effective on
November 1, 2007, in the absence of a Congressional objection.®®* On November 1,
2007, the amendments to the Guidelines including those relating to crack and the
100:1 ratio went into effect.®*

As noted earlier,® the Controlled Substances Act makes trafficking in 5 to 50
grams of crack cocaine or 500 to 5,000 grams of cocaine powder punishable by
imprisonment for not less than 5 years and not more than 40 years.® It makes
trafficking morethan 50 grams of crack or morethan 5,000 grams of cocai ne powder
punishable by imprisonment for not less than 10 years and not more than life.?’
These sanctions, like most federal criminal penalties, arereflected in the Sentencing
Guidelines. The Guidelines assign most federal crimes to an individual guideline
which in turn assigns the offense an initial base sentencing level. Drug trafficking
offenses, for example, have been assigned to section 2D1.1, which sets the base
offense level according to the amount of crack or powder cocaine involved in a
particular case.® Levelsarethen added or subtracted on the basis of any aggravating
or mitigating factors presented in a particular defendant’s case. For example, a
defendant’ s offense level may be decreased by 2 or 4 levels, if the offense involved
a number of participants and the defendant’s role in the offense was minor or

81 72 Fed. Reg. 28558 (May 21, 2007). A changein the statutory 100:1 ratio found in 21
U.S.C. § 841(b)(1) would require Congressional action.

8 United States Sentencing Commission, Report to Congress: Cocaine and Federal
Sentencing Policy, p.8 (May 2007), available on November 13, 2007 at
[http://www.ussc.gov/r_congress/cocaine2007.pdf].

8 72 Fed. Reg. 41794 (July 31, 2007). Proposed Guideline amendments submitted to
Congress on or before May 1 become effective on the following November 1, unless
modified or disapproved by Act of Congress. 28 U.S.C. § 994(p). A federal court may
modify a sentence it hasimposed to reflect a subsequently reduced sentencing range, to the
extent the maodification is consistent with Sentencing Commission policy statements. 18
U.S.C. 8§ 3582(c)(2).

8 United States Sentencing Commission, GuidelinesManual (November 1, 2007), available
on November 13, 2003 at [http://www.ussc.gov/2007guid/GL 2007.pdf].

& Supran.13.

% 21 U.S.C. 841(b)(1)(B)(ii), (iii).

8721 U.S.C. 841(b)(L)(A) i), (iii).

8 U.S.S.G. §2D1.1(c)(Drug Quantity Table)(November 1, 2007).
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minimal.® A defendant’s final offense level and his criminal history (criminal
record) govern the sentence recommended by the Guidelines.® The Guidelines
assign sentencing ranges for each of the 43 possible final offense levels.** Each of
the 43 has a series of six escalating sentencing ranges to mirror the extent of the
defendant’s criminal history.”? For example, if a defendant has no prior criminal
record and his final sentencing level is 26, the Guidelines recommend that the
sentencing court impose a term of imprisonment somewhere between 63 and 78
months; at the other extreme, if a defendant has an extensive prior criminal record
and hisfinal sentencinglevel isthe same 26, the Guidelinesrecommend a sentencing
range of between 120 to 150 months.*®

The drug quantity table that is part of the drug sentencing guideline, U.S.S.G.
§2D1.1(c), assigns offenses to one of several steps with corresponding sentencing
levels based on the kind and volume of the controlled substances involved in the
offense.** For example, an offense involving 150 KG or more of powder cocaineis
assigned astep (1) offenselevel of 38, while an offenseinvolving lessthan 25 grams
is assigned a step (14) offense level of 12.% Prior to the amendments effective on
November 1, 2007, each of the steps reflected a 100:1 ratio between crack and
powder cocaine; for instance, offensesinvolving either more than 150 KG of powder
cocaine or more than 1.5 KG of crack cocaine were each assigned a step (1) offense
level of 38.% In order to reduce the prospect of a Guideline result beneath the
statutory minimums, the pre-amendment Guidelines assigned the 5-year-minimum-
triggering 5G(crack)/500G(powder) offensesto U.S.S.G. §2D1.1(c), step (7), with
an offense level of 26 which trandated to a sentencing range of from 5 yearsand 3
months (63 months) to 6 years and 6 months (78 months).”” It made a similar
assignment for the 10-year mandatory minimum offenses involving 50 grams of
crack or 5,000 grams of powder cocaine: level 32 with a sentencing range for first
offenders of from 10 year and 1 month (121 months) to 12 years and 7 months (151
months).”

8 U.S.S.G. §3B1.2 (November 1, 2007).

% .S.S.G. §1B1.1 (November 1, 2007).

1 U.S.S.G. ch.5A (Sentencing Table) (November 1, 2007).
21d.

% 1d. A defendant’s criminal history score is separately calculated, U.S.S.G. ch.4, and
scores correspond to 1 of the 6 sentencing ranges assigned to each final offenselevel. Inthe
case of offenselevel 26, for instance, the sentencing rangefor adefendant with an extensive
criminal record (13 or more criminal history points) is 120 to 150 months rather than the 63
to 78 months for afirst time offender. 1d

% .S.S.G. §2D1.1(c)(November 1, 2007).

% 1d.

% J.S.S.G. §2D1.1(c)(1)(November 1, 2006).

¥ U.S.S.G. §2D1.1(c), ch.5A (Sentencing Table) (November 1, 2006).
% 1d.
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The Commission’s amendments focused first on the assignment for crack
offenses subject to a mandatory minimum. The Commission noted that its earlier
assignment set the bottom of the two ranges higher than necessary to satisfy
minimum sentencing requirements (5 years and 3 monthsin the case of 5 grams; 10
yearsand 1 monthin the case of 50 grams).* Itsamendmentsreassign those of fenses
to offenselevelswhere the mandatory minimum fell within the middle of theranges,
that is, to offense level 24 (51 to 63 monthsfor first offenders) and offense level 30
(97 to 121 months for first offenders) for 5 and 50-gram crack offenses,
respectively.’® They then provide asimilar two level reduction for crack offenses
involving amounts above and beyond those that trigger the mandatory minimums.**
The amendments, however, make no such changes in the offense levels to which
powder cocaine offenses are assigned. As a consequence, the 100:1 ratio has
disappeared from the Guidelines.’®

Legislative Solutions

109" Congress. On April 6, 2005, three months after the Supreme Court’s
decisionin Booker, House Judi ciary Committee Chairman Sensenbrenner introduced
H.R. 1528, 109" Congress, first session, entitled “Defending America’s Most
Vulnerable: Safe Access to Drug Treatment and Child Protection Act of 2005.”1%
Section 12 of the bill embodiesthe view that the Guidelines provide the best curefor
sentencing disparity and that departures only enhance the risk of unwarranted
disparity. It would have essentially forbidden judicial consideration of almost all
mitigating factors as abasis for sentencing below guidelineranges. Section 12 also
proposed procedural restrictionson other remaining groundsfor downward departure

% “The drug quantity thresholds in the Drug Quantity Table are set so as to provide base
offense levels corresponding to guideline ranges that are above the statutory mandatory
minimumpenalties. Accordingly, offensesinvolving 5 gramsor moreof crack cocainewere
assigned a base offense level (level 26) corresponding to a sentencing guideline range of
63 to 78 months from a defendant in criminal History Category | (a guideline range that
exceeds the five-year statutory minimum for such offenses by at least three months. . . .”
United States Sentencing Commission, Amendments to the Sentencing Guidelines, p.66
(May 11, 2007)(emphasisin the original); 72 Fed. Reg. 28573 (May 21, 2007).

100 “This amendment modifies the drug quantity thresholds in the Drug Quantity Table so
as to assign, for crack cocaine offenses, base offense levels corresponding to guideline
ranges that include the statutory mandatory minimum penalties. Accordingly, pursuant to
the amendment, 5 grams of cocaine base are assigned a base offense level of 24 (51 to 63
months at Criminal History Category |, which includes the five-year (60 month) statutory
minimumfor such offenses). . ..” United States Sentencing Commission, Amendmentsto the
Sentencing Guidelines, p.66 (May 11, 2007)(emphasisin theoriginal); 72 Fed. Reg. 28573
(May 21, 2007).

101 Id

102 The existing ratio varies from step to step ranging from 25:1 to 80:1. The cocaine
changes that the amendment made to the Drug Quantity Table are appended below.

103 H.R. 1528, 109" Cong., 1% sess., 151 Cong. Rec. H1845 (2005). On April 12, 2005,
hearings were held on H.R. 1528 by the House Judiciary Committee, Subcommittee on
Crime, Terrorism and Homeland Security.
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from the Guidelines, except for departures based on a prosecutor’s motion for an
early plea agreement or substantial assistance in the prosecution of others.

On January 4, 2005, Representative Roscoe Bartlett introduced H.R. 48,
Powder-Crack Cocaine Penalty Equalization Act of 2005,'* to equalizethetriggering
quantity for the mandatory minimum sentences for cocaine offenses at the crack
cocaine levels (5 grams of powder cocaine would result in afive-year sentence and
50 gramsa 10-year sentence). Currently, it takes 100 timesthose quantitiesto trigger
the 5- and 10-year sentences for powder cocaine.

On May 3, 2005, Representative Charles Rangel introduced H.R. 2456, Crack-
Cocaine Equitable Sentencing Act of 2005, to amend the Controlled Substances
Act and the Controlled Substances Import and Export Act. The bill would have
eliminated certain mandatory minimum penaltiesrelating to crack cocaine offenses.
It would have also treated 50 grams of crack the same as 50 grams of other forms of
cocaine; 5 grams of crack would have been treated the same as 5 grams of other
forms of cocaine.

110™ Congress. Congressmen Bartlett and Rangel have reintroduced their
billsasH.R. 79 (Powder-Crack Cocaine Penalty Equalization Act of 2007) and H.R.
460 (Crack-Cocaine Equitable Sentencing Act of 2007) respectively.

On the Senate side, Senator Sessions introduced S. 1383 (Drug Sentencing
Reform Act of 2007) which would change the statutory crack-powder cocaine ratio
to 20:1 for purposes of both the 5 and 10-year mandatory minimums (establishing
thresholds of 20 grams (crack)/ 400 grams (powder) and 200 grams (crack)/ 4
kilograms (powder), respectively). The bill would call for a 2 to 8 offense level
increase for any drug trafficking offense that involvesthreats, violence, or the use of
firearm. It would also set a ceiling at level 32 for any drug trafficking offense in
which the offender had a minimal role.

Where S. 1383 would rai sethethreshol dsand reducetheratio for both 5 and 10-
year mandatory minimums, S. 1685 (Fairness in Drug Sentencing Act of 2007),
introduced by Senator Hatch, would rai sethethreshol dsto 25 gramsof crack and 250
grams of powder for the 5-year mandatory minimum, but would |leave the 10-year
mandatory minimum thresholds unchanged and would preserve the 100:1 ratio in
both instances. The bill would aso call upon the Sentencing Commission to
reexamine the weight given aggravating factorsin drug trafficking cases.

S. 1711 (Drug Sentencing Reform and Cocaine Kingpin Trafficking Act of
2007), introduced by Senator Biden, would eliminate the statutory 100:1 ratio in
cocaine cases by raising the crack cocaine threshold to 500 grams and 5 kilograms
for the 5 and 10-year mandatory minimums respectively. It would call upon the
Sentencing Commission to reexamine the weight given aggravating and mitigating
factorsin drug trafficking cases.

1044 R. 48, 109" Cong., 1% sess., 151 Cong. Rec. H71 (2005) (Related bill: H.R. 1501, 109"
Cong., 1% sess.).

105 4 R. 2456, 109" Cong., 1% sess,, 151 Cong. Rec. H3555 (2005).
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Appendix

Drug Quantity Table (Before and After Amendment).
Controlled Substance and Quantity Base Offense L evel

@ * * = Level 38
* 150 KG or more of Cocaine
* 15 4.5 KG or more of Cocaine Base

* * *

2 * * = Level 36
* At least 50 KG but not less than 150 KG of Cocaine
» At least 566G 1.5 G but not less than +5 4.5 KG of Cocaine Base

* * *

e * * =* Level 34
* At least 15 KG but not less than 50 KG of Cocaine
» At least 456 500 G not less than 566-G 1.5 KG of Cocaine Base

* * *

(4 * * x Level 32
* At least 5 KG but not less than 15 KG of Cocaine
» At least 56 150 G not less than 356 500 G of Cocaine Base

* * *

B * * = Level 30
* At least 3.5 KG but not less than 5 KG of Cocaine
* At least 35 50 G not less than 50 150 G of Cocaine Base

* * *

6 * * = Level 28
* At least 2 KG but not less than 3.5 KG of Cocaine
* At least 26 35 G not less than 35 50 G of Cocaine Base

* * *

7o * * = Level 26
* At least 500 G but not less than 2 KG of Cocaine
* At least 5 20 G not less than 20 35 G of Cocaine Base

* * *

@ * * =* Level 24
» At least 400 G but not less than 500 G of Cocaine
* Atleast 4 5 G not lessthan 5 20 G of Cocaine Base

* * *

9 * * = Level 22
» At least 300 G but not less than 400 G of Cocaine
* At least 34 G not lessthan 4 5 G of Cocaine Base

* * *
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(10) * * *
* At least 200 G but not less than 300 G of Cocaine
* At least 2 3 G not lessthan 3 4 G of Cocaine Base

* * *

(11) * * *
» At least 100 G but not less than 200 G of Cocaine
* At least ¢ 2 G not lessthan 2 3 G of Cocaine Base

* * *

(12) * * *
» At least 50 G but not less than 100 G of Cocaine
* At least 566-MG 1 G not lessthan 4 2 G of Cocaine Base

* * *

(13) * * *
* At least 25 G but not less than 50 G of Cocaine
* At least 256 500 MG not less than 566G 1 G of Cocaine Base

* * *

(14) * * *
* At least 25 G of Cocaine
* At least 256 500 MG of Cocaine Base

* * *
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