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California’s Waiver Request to Control Greenhouse
Gases Under the Clean Air Act

Summary

California has adopted regulations requiring new motor vehicles to reduce
emissions of greenhouse gases (GHGS), beginning in model year 2009. The Clean
Air Act, however, generally preempts states from adopting their own emission
standards for mobile sources of air pollution. In order for the regulationsto go into
effect, therefore, the state must obtain awaiver of Clean Air Act preemption from
the U.S. Environmental Protection Agency.

California requested this waiver in 2005, but EPA took until December 19,
2007, to decide that it would deny the request. On that day, EPA Administrator
Stephen Johnson wrote CaliforniaGovernor Schwarzenegger to say, “| have decided
that EPA will be denying thewaiver and haveinstructed my staff to draft appropriate
documents setting forth the rationale for thisdenial in further detail ....” According
to pressreports, the decision wastaken agai nst the unanimous advice of theagency’ s
technical and lega staffs.

Following theannouncement of EPA’ sdecision, Governor Schwarzenegger and
thestate’ sAttorney General announced their intention to sueto overturnthedecision.
Fourteen other states have adopted California’s GHG regulations. Under the Clean
Air Act, their regulations avoid preemption only if Californiaisgranted awaiver, so
thereis broader interest and more at stake than might otherwise be the case.

Thisreport reviewsthenatureof EPA’s, California s, and other states' authority
to regulate emissions from mobile sources, discusses the applicability of that
authority to GHGs, and analyzesissuesrelated to the Californiawaiver request. The
conditionsfor granting or denying awaiver request under the Clean Air Act establish
four tests: whether the state has determined that its standards will be, in the
aggregate, at least as protective of public health and welfare as applicable federal
standards; whether this determination was arbitrary and capricious; whether the state
needs such standards to meet compelling and extraordinary conditions; and whether
the standards and accompanying enforcement procedures are consi stent with Section
202(a) of the Clean Air Act. Californiaappearsto have asound argument that it has
met these tests, though EPA’s announced intention to deny the waiver request
indicates that EPA will be setting forth an argument to the contrary.

This report does not analyze whether Californiais preempted from regulating
mobile-source GHGsby the Corporate Average Fuel Economy (CAFE) requirements
of the Energy Policy and Conservation Act of 1975 (EPCA), or the newly enacted
provisions of the Energy Independence and Security Act of 2007 (P.L. 110-140).
Under these laws, authority to set fuel economy standardsisreserved for the federal
government — specifically, the National Highway Traffic Safety Administration. In
several court cases, and in other venues, the auto industry is maintaining that the
regulation of mobile-source GHG emissionsis simply another method of regulating
fuel economy, so California s GHG standards (and identical standards adopted by
other states) are preempted. Two federal district courts have rejected this argument,
but one decision has been appealed and the other likely will be.
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California’s Waiver Request to Control
Greenhouse Gases Under the Clean Air Act

Introduction

Every federa law imposing environmental standards raises the question of
whether the states are allowed to set stricter standards. In deferenceto states' rights,
Congress' usual approach isto allow stricter state standards; for example, the Clean
Air Act (CAA) allows stricter state standards for stationary sources of air pollution
(power plants, refineries, etc.). For mobile sourcesof air pollution, however — cars,
trucks, planes, etc. — a lack of national uniformity creates a problem, since
manufacturerswould potentially face the task of complying with different standards
in each state. Such standards would fragment the national market, increasing costs
and complicating the manufacture, sale, and servicing of the affected products. For
this reason, the mobile source portion of the CAA (Titlell) generally does not allow
states to “adopt or attempt to enforce” their own emission standards for new motor
vehicles or engines.' In generdl, it allows only federal standards for motor vehicle
emissions.

There is an exception to this rule, however, in CAA Section 209(b),? which
provides that:

The [EPA] Administrator shall, after notice and opportunity for public hearing,
waive application of this section [the prohibition of State emission standards] to
any Statewhich hasadopted standards (other than crankcase emi ssion standards)
for the control of emissions from new motor vehicles or new motor vehicle
engines prior to March 30, 1966, if the State determines that the State standards
will be, in the aggregate, at least as protective of public health and welfare as
applicable Federal standards.®

Only California adopted such standards before March 30, 1966, so only California
can qualify for such awaiver.

Faced with severeair pollution problems, especially in Los Angelesand the San
Joaquin Valley, California has regularly developed more stringent standards for

L CAA §209(a), 42 U.S.C. § 7543(a). See also S.Rept. 91-1196 (1970), p. 32.
2 42 U.S.C. § 7543(b).

3 Aswill bediscussed in greater detail below, there are three conditions placed on the grant
of such waivers: The Administrator is to deny a waiver if he finds: 1) that the state’s
determination is arbitrary and capricious; 2) that the state does not need separate standards
to meet compelling and extraordinary conditions; or 3) that the state’s standards and
accompanying enforcement procedures are not consistent with Section 202(a) of the Act.
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motor vehicle emissionsthan thoserequired by federal law. In order toimposethese
standards, the state has requested and been granted Section 209(b) waivers at |east
53 timessince 1967.* (Although only Californiamay be granted awaiver under this
section, elsewhere in the Act, as discussed later in this report, there is awaiver of
preemption for other states that have adopted California' s standards, if EPA grants
Californiaawaiver.)

Using Section 209(b) waivers, California has served as a laboratory for the
demonstration of cutting edge emission control technologies, which, after being
successfully demonstrated there, were adopted in similar form at the national level.
Catalytic converters, cleaner fuels, and numerous other advanceswereintroduced in
this way. Currently, waivers allow California to require that a portion of each
manufacturer's sales meet Zero Emission Vehicle (ZEV) and Partial ZEV
requirements, which has stimulated the sale of electric and hybrid vehicles.

California’s Greenhouse Gas Requirements

OnJduly 22, 2002, Californiabecamethefirst state to enact legislation requiring
reductionsof greenhouse gas (GHG) emissionsfrommotor vehicles. Thelegislation,
AB 1493, required the California Air Resources Board (CARB) to adopt regulations
requiring the “maximum feasible and cost-effective reduction” of GHG emissions
from any vehicle whose primary use is noncommercial personal transportation.
GHGs are defined by the state as carbon dioxide, methane, nitrous oxide,
hydrofluorocarbons, perfluorocarbons, and sulfur hexafluoride, but for the purpose
of this regulatory program, only the first four of these are subject to control. The
reductions are to apply to motor vehicles manufactured in the 2009 model year and
thereafter.

Under thisauthority, CARB adopted regul ations September 24, 2004, requiring
gradual reductionsin fleet average GHG emissions until they are about 30% below
the emissions of the 2002 fleet in 2016.°> Asillustrated in Figure 1, the regulations
set separate standards for two classes of vehicles. The first class consists of all
passenger cars, plus light duty trucks and SUVsweighing 3,750 Ibs. or less; these
vehiclesmust reduce emissionsby an average of 36.5% between 2009 and 2016. The
second group consists of light trucks and passenger vehicles over 3,750 Ibs., which
must reduce emissions 24.4% over the same time period.

Theregulationsrequire reductionsin fleet averages, rather than compliance by
individua vehicles. They provide substantial flexibility, including credit generation
from alternative fuel vehicles and averaging, banking, and trading of credits within
and among manufacturers. Credits — and debits for any year in which a
manufacturer exceeds the standards — must be equalized within five years of their

* Personal communication, U.S. EPA Office of Transportation and Air Quality, July 20,
2007.

> A table showing the mandated reductions year-by-year can be found in CARB’s
Regulations to Control Greenhouse Gas Emissions from Mator Vehicles, Final Satement
of Reasons, August 4, 2005, p. 8 at [http://www.arb.ca.gov/regact/grnhsgas/fsor.pdf].
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generation, with the first equalization required in 2014. Thus, manufacturers would
not be subject to penaltiesfor failureto meet the standards until 2014 at the earliest.®
Following adoption of these regulations by CARB, they were subjected to public
comment and legidative review, and CARB submitted a request to U.S. EPA,
December 21, 2005, for awaiver under Section 209(b).

Figure 1. California GHG Emission
Requirements
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EPA’s Response to the Waiver Request

On December 19, 2007, EPA Administrator Stephen Johnson wrote California
Governor Schwarzenegger to say, “I have decided that EPA will be denying the
waiver and have instructed my staff to draft appropriate documents setting forth the
rationalefor thisdenial in further detail....” According to pressreports, the decision
was taken against the unanimous advice of the agency’ s technical and legal staffs.’
The Administrator’s letter to Governor Schwarzenegger does not constitute “final
action” by theagency, and thus cannot be challenged in court. Theagency must issue
a formal decision (generaly published in the Federal Register) before it would
legally be considered to have taken action.

Theagency’ slong responsetime hasbeentheresult of several factors. First, the
agency was waiting for the U.S. Supreme Court to decide whether GHGs are “air

¢ California Air Resources Board, Regulationsto Control Greenhouse Gas Emissions from
Motor Vehicles; Request for Waiver of Preemption Under Clean Air Act Section 209(b),
December 21, 2005, Attachment 2, Support Document, p. 2. Hereafter referred to as
“Support Document.”

" “EPA Chief Denies Calif. Limit on Auto Emissions,” Washington Post, December 20,
2007, p. AL
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pollutants” under the CAA, and thus subject to EPA’s regulatory authority. The
court case posing this question challenged EPA’sdenial, in 2003, of a petition from
19 private organizationsthat asked the agency to regulate GHG emissionsfrom new
motor vehicles. The agency concluded that it lacked authority under the CAA to
regulate motor vehicle emissions based on their climate effects. The petition denial
was challenged by M assachusetts and twelve other states(CA, CT, IL, MA, ME, NJ,
NM, NY, OR, RI, VT, WA); three cities (New Y ork, Baltimore, and Washington,
DC); two U.S. territories (American Samoa and Northern Mariana Islands); and
several environmental groups. Inits April 2, 2007 decision in Massachusetts v.
EPA.? the Supreme Court resolved this issue, finding:

The Clean Air Act’'s sweeping definition of “air pollutant” includes “any air
pollution agent or combination of such agents, including any physical, chemical
... Substance or matter which is emitted into or otherwise enters the ambient
air....” ... Carbon dioxide, methane, nitrous oxide, and hydrofluorocarbons are
without adoubt “ physical [and] chemical ... substance[s| which[are] emittedinto
... theambient air.” The statute is unambiguous.®

Thus, the Court had no doubt that the CAA gives EPA authority to regulate GHGs
from new motor vehicles, although the specifics of such regulation might be subject
toagency discretion. (For further discussion of the Court’ sdecision, see CRS Report
RS22665, The Supreme Court’s Climate Change Decision: Massachusetts v. EPA,
by Robert Meltz.)

Following this decision, EPA announced that it would consider the California
waiver request. Theagency held publichearingson May 22, 2007, in Arlington, VA,
and on May 30in Sacramento, CA. Under pressurefrom California’ s Senator Boxer,
who chairs the Environment and Public Works Committee,'® and other California
leaders, including Governor Schwarzenegger and Attorney General Brown,™ EPA
Administrator Johnson announced that he would decide whether to grant the waiver
request by the end of 2007.%

8127 S. Ct. 1438 (2007).
°|d. at 1460 (emphasisin original).

10 At aMay 22, 2007 hearing, for example, Senator Boxer stated, “EPA aready has all the
authority it needs to begin regulating greenhouse gas emissions from motor vehicles now.
The Supreme Court’ s landmark decision has now cleared theway. Thetimeto act isnow.
The clearest example of this point isthe case for the Californiawaiver. ... Further delay in
thismatter issimply unacceptable.” See Opening Statement of Senator BarbaraBoxer, U.S.
Senate, Committee on Environment and Public Works, Hearing on“ Examining the Casefor
the CaliforniaWaiver,” May 22, 2007, at [http://epw.senate.gov/public/index.cfm?Fuse
Action=Hearings.Statement& Statement_| D=39508511-fd9e-469b-80af -f aaf 843f6696] .

1 See“ CaliforniaAttorney General to File Lawsuit if EPA Failsto Act on Waiver Past Oct.
25," Daily Environment Report, May 23, 2007, p. A-13.

12 Testimony of Stephen L. Johnson, Administrator, U.S. EPA, beforethe Senate Committee
on Environment and Public Works, July 26, 2007, at [http://epw.senate.gov/public/index.
cfm?FuseAction=Files.View& FileStore_id=1a49cc26-6d6b-4f55-9eb4-759b7e0e039c].
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During the public comment period, the agency received more than 60,000
comments, the vast majority of them urging it to grant the waiver. Support came
from environmental groups, the Manufacturers of Emission ControlsAssociation, the
National Association of Clean Air Agencies (which represents state and local air
pollution control departments), and a number of governors. As will be discussed
further below, 14 other states have adopted regulationsidentical to California's, but
their ability to implement the regulations depends on Californiafirst being granted
awaiver.”® Thus, they have weighed in in support of the waiver request.

The auto industry and the U.S. Department of Transportation (DOT), among
others, opposed the granting of awaiver. The auto industry maintains that thereis
effectively no difference between Californiaand federal emission standardsin their
impact on criteriaair pollutants (ozone, in particular), that the benefits of the GHG
regulations are “ zero”, and that emissions from California s auto fleet will actually
increase as aresult of the regulations as consumers keep older, higher-emitting cars
longer.*

California’ s governor and attorney general threatened to sue EPA if adecision
was not announced by October 2007; the state did file suit on November 8.%° In
addition, Forida's Senator Nelson and Washington's Representative Inslee
introduced legidlation (S. 1785/H.R. 3083) to require a decision no later than
September 30, 2007. By avote of 10-9, Senator Nelson’shill was ordered reported,
amended, by the Environment and Public Works Committee, July 31, 2007. Thebill
was reported, without awritten report, August 2. A written report (S.Rept. 110-243)
was filed December 12, 2007.%¢

In early June, on the other hand, officialsin the Department of Transportation’s
Office of Governmental Affairs called a number of Members of Congress, urging
them to contact EPA to urge the Administrator to extend its public comment period,

3 The 14 states are Arizona, Connecticut, Florida, Maine, Maryland, Massachusetts, New
Jersey, New Mexico, New York, Oregon, Pennsylvania, Rhode Island, Vermont, and
Washington. Under Section 177 of the Act, statesthat have nonattainment or “ maintenance”
areas can adopt California' s emission standards for mobile sources in lieu of federal
standards. Every state except Hawaii, North Dakota, and South Dakota would be eligible
to adopt California s standards under this so-called “piggyback” provision. Thus, thereis
broad interest in the Californiawaiver decision and more at stake than would be the case if
only California had adopted the regulations.

14 Alliance of Automobile Manufacturers, “California Waiver Request,” presentation
materials from U.S. EPA public hearing, Sacramento, CA, May 30, 2007.

> Because of ambiguity as to which court has jurisdiction, the case was filed twice:
Californiav. U.S EPA, No. 1:07-CV-02024-RCL (D.D.C.filed November 8, 2007) and No.
07-1457 (D.C.Cir. filed November 8, 2007).

16 The House companion bill, Rep. Inslee’ s H.R. 3083, had not seen action as of December
20. These bills might seem moot in light of Administrator Johnson’s December 19
announcement of his decision, but, as noted earlier, the Administrator’ s letter to Governor
Schwarzenegger does not congtitute “final action” by the agency, and thus cannot be
challenged in court. The agency must issue aformal decision before it would legally be
considered to have taken action.
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thus delaying a decision — a step that EPA did not take. DOT’s talking points

(subsequently obtained by Representative Waxman) stated: “If asked our position,
we say we are in opposition of the waiver.”*

Table 1. States Adopting California’s Mobile Source GHG

Standards

State 2006 Population L egislation/Regulation

Arizona 6,166,318 Executive Order 2006-13, September
8, 2006

Cdifornia 36,457,549 AB 1493, July 22, 2002

Connecticut 3,504,809 Public Act 04-84, May 4, 2004

Florida 18,089,888 Executive Order 07-127, July 13,
2007

Maine 1,321,574 Amendments to Chapter 127,
December 19, 2005

Maryland 5,615,727 Senate Bill 103, April 24, 2007

M assachusetts 6,437,193 Amendments to the state’ s LEV
regulations, December 30, 2005

New Jersey 8,724,560 P.L. 2003, Chapter 266, January 14,
2004

New Mexico 1,954,599 Executive Order 2006-69, December
28, 2006

New York 19,306,183 Chapter 111, Subpart 218-8,
November 9, 2005

Oregon 3,700,758 Regulations (Division 257; OAR
340-256-0220; and
Division 12), June 22, 2006

Pennsylvania 12,440,621 Amendments to Title 25, Chapters
121 and 126, December 9, 2006

Rhode Island 1,067,610 Air Pollution Control Regulation No.
37, December 22, 2005

Vermont 623,908 Amendments to Subchapter XI,
November 7, 2005

Washington 6,395,798 House Bill 1397, May 6, 2005

Total 131,807,095

Source: Pew Center on Global Climate Change for information and links to state regulations, at
[http://www.pewclimate.org/what_s being_done/in_the states/vehicle_ghg_standard.cfm], U.S.
Census Bureau for population data. As of December 20, 2007, the Pew Center also listed Colorado
and Utah as having announced their intention to adopt California’s standards, although neither state
had formally adopted legislation or regulations as of that date.

1 Seep. 11 of internal e-mail fromthe U.S. DOT, Office of Governmental Affairs, available
on the website of the House Oversight and Government Reform Committee, at
[http://oversight.house.gov/documents/20070702164117.pdf].
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Actions by Other States

As noted above, Californiais the only state permitted to adopt more stringent
emission standards under the waiver provision of Section 209(b); but el sewhere (in
Section 177, 42 U.S.C. 7507), the CAA provides that any state with an EPA-
approved State Implementation Plan— every stateexcept Hawaii, North Dakota, and
South Dakota — “may adopt and enforce for any model year standards relating to
control of emissions from new motor vehicles or new motor vehicle engines’
provided: 1) that the standards are identical to standards for which California has
been granted a waiver; and 2) that California and such state have adopted the
standards at | east two years before the commencement of themodel year towhichthe
standards apply. Relying on this authority, and presuming that Californiawill be
granted awaiver, 14 other states (Arizona, Connecticut, Florida, Maine, Maryland,
Massachusetts, New Jersey, New Mexico, New Y ork, Oregon, Pennsylvania, Rhode
Island, Vermont, and Washington) have adopted or announced their intention'® to
adopt California’s greenhouse gas emission controls. Including California, these
states account for 44% of the total U.S. population (Table 1). Thus, the stakes
involved (both the environmental consequences and the potential impact on the auto
industry) go well beyond California.

Waiver Criteria

As noted earlier, Section 209(b) says that the EPA Administrator “shall ...
waive” the prohibition on state emission standards “if the State determines that the
State standards will be, in the aggregate, at least as protective of public health and
welfare as applicable Federal standards.” Since California did so determine, this
language would seem to give EPA little room to turn down the waiver request. But
the section adds:

No such waiver shall be granted if the Administrator finds that-

(A) the determination of the State is arbitrary and capricious,

(B) such State does not need such State standards to meet compelling and
extraordinary conditions, or

(C) such State standards and accompanying enforcement procedures are not
consistent with section 202(a) of this part.

There are two ways in which this language can be interpreted. One s that it
refers to the specifics of the new standards under consideration — in this case, the
GHG standards. This interpretation has historically been rejected by EPA and by
California, aswill bediscussed at greater length (see” Evaluating the State’ sProgram
inthe Aggregate,” below). The other interpretation isthat the language refersto the
state's program as a whole — i.e.,, whether, in the aggregate, al the state's
requirementsfor auto emission controlsareasprotective of publichealthand welfare

18 In some cases, only one branch of government (e.g., the Governor, through Executive
Order) has ordered the adoption of the CaliforniaGHG standards. Without reviewing each
state's regulatory process, it is unclear to CRS whether, in such cases, the state can be
considered to have adopted the standards.
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asfederal standards, are needed to meet compel ling and extraordinary conditions, etc.
This has historically been EPA’s interpretation of the statute, relying on both its
wording and the accompanying legidative history. We look at each of these
interpretationsinturninthefollowing sections. Sinceit appearslikely that EPA will
break with its previous interpretation and base its decision on a consideration of the
GHG standards in isolation from the rest of California’s program, we begin by
examining this approach.

Evaluating the GHG Standards in Isolation

Applicable Federal Standards. If the Administrator’ sfinal determination
isto bemade on whether California’ s GHG standards by themsel ves meet the waiver
criteria, he must first find whether the state’ s determination that its standards are at
least as protective as applicable federal standardsisarbitrary and capricious. There
are no federal standards for CO, (the principal greenhouse gas), nor are there
standards for the other GHGs (methane, NOX, etc.) based on their greenhouse gas
effects. Thus, it is difficult to see how the Administrator could find California's
determination that its standards are at least as protective to be arbitrary and
capricious.

Without addressing that point directly, the Administrator (in his letter to
Governor Schwarzenegger) and other EPA spokespersons, and the President himself,
in aDecember 20 news conference, have mentioned federal standards established by
the Energy Independenceand Security Act (EISA, P.L. 110-140), whichthe President
signed December 19, 2007, as requiring greater fuel economy than the California
approach or being national in scope, asopposedto a“patchwork” of state standards.*®
These statements would seem to imply that the Administration is considering the
argument that California’ s GHG standards are not as protective as applicablefederal
ones.

Such an argument would be tenuous for at least three reasons. First, the new
energy law does not establish emission standards; it setsfuel economy standards. As
will be discussed at greater length in the “Related Litigation” section below, two
courts have now found that energy legislation does not preempt EPA or California
actions to regulate auto emissions, even if the emissions in question (GHGS) are

19 At the President’ s news conference, he stated:

The question is how to have an effective strategy. Isit more effectiveto let each
state make a decision as to how to proceed in curbing greenhouse gases? Or is
it more effective to have anational strategy? Director Johnson made a decision
based upon the fact that we passed a piece of legisation that enables usto have
anational strategy, which is the — increasing CAFE standards to 35 miles an
hour [sic] by 2020, and a substantial increase of aternative fuels, 36 billion
gallons by 2022.

And so the Director, in assessing thislaw, and assessing what would be more—
more effective for the country, says, we now have anational plan. It’sone of the
benefits of Congress passing this piece of legislation.
[ http://www.whitehouse.gov/news/rel eases/2007/12/20071220-1.html]
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closely related to fuel economy. Theoverlap between GHGsand fuel economy isnot
precise: for example, Californiaregulates GHG emissionsfromauto air conditioners,
which are not covered by fuel economy standards. Furthermore, Congress hastwice
visited the issue of fuel economy without preempting EPA or state authority to set
emission standards. Second, even if one were to hold that GHG standards and fuel
economy standards serveidentical purposes, therestill isnofederal standardtowhich
one might compare California s for the years 2009-2019: the energy law does not
establish any new standard for fuel economy before 2020, 11 yearsafter California’' s
GHG standards would take effect. Thus, for the years 2009-2019, there is no
overlap.® Third, far from establishing a“patchwork” of state standards, granting a
Californiawaiver would establish only two sets of standards: California s standards
inthe 15 statesthat have adopted them, and federal standards (currently nonexistent)
inthe other states. Thistwo-standard approach isthe system that Congressintended
when it authorized Californiastandardsin 1967, and amended inthe Clean Air Act
Amendments of 1977.%

The other two criteria, (B) and (C), pose higher hurdles.

Compelling and Extraordinary Conditions. Intherecord accompanying
the adopted regulations, California identifies numerous conditions that climate
change presentstothestatethat are arguably compelling and extraordinary, including
the potential of rising sealevelsthat would bring increased salt water intrusion to its
limited supplies of water, diminishing snow pack that would also threatenitslimited
water supply, and higher temperatures that would exacerbate the state’s ozone
nonattainment problem, which is aready the worst in the nation.?

Whether the state’ s mobile source GHG emission standards are “need[ed]” to
meet these conditions poses a more difficult question, however. Climate changeis
aglobal issue, and will pose nearly identical challengesto Californiawhether or not
the state is permitted to implement the adopted regulations. The reductionsin GHG
emissions that the regulations would bring about are estimated at 155,200 tons of
CO, equivalent per day in 2030* (i.e., when the fleet consists of vehicles that meet
the 2016 standard) — 56.6 million tons a year compared to a business-as-usual
scenario. If al 15 states that have adopted or announced plans to implement the
regul ationsdo so, the reductions might beasmuch as 175 million or 200 milliontons
annually. Compared to total current U.S. emissions from all sources of about 7
billion tons, California’ s action alone would reduce emissions less than 1%, and all
15 states would eliminate 2.5% to 3%. Compared to world emissions from all

2 p,L. 110-140 (in Section 102(b)) does give authority to the Secretary of Transportation
to set such standards beginningin 2011, but it isnot clear how stringent such standardswill
be.

2 H.Rept. 90-728, asreprinted in 1967 U.S.C.A.A.N. 1938, 1956-57.
22 H Rept. 95-294, asreprinted in 1977 U.S.C.A.A.N. 1077, 1380-81.
% CARB, Support Document, p. 18.

2 CARB, Regulationsto Control Greenhouse Gas Emissions from Motor Vehicles, Final
Satement of Reasons, August 4, 2005, at [ http://www.arb.ca.gov/regact/grnhsgas/fsor.pdf],
p. 13.
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sources (34 hillion tons), all 15 states would reduce the total about 0.6%. Thus, it
might be argued that the standards do not go far enough to be said to “meet” the
compelling and extraordinary conditions that the state has described.

Thiswould appear to bethe position that Administrator Johnson intendsto take.
In his December 19 letter to Governor Schwarzenegger, he states,

Unlike other air pollutants covered by previous waivers, greenhouse gases are
fundamentally global in nature. Greenhouse gases contribute to the problem of
global climate change, a problem that poses challengesfor the entire nation and
indeed theworld. Unlike pollutantscovered by the other waivers, greenhouse gas
emissionsharmtheenvironmentin Californiaand el sewhereregardless of where
the emissions occur. In other words, this challenge is not exclusive or uniqueto
Cdlifornia and differs in a basic way from the previous local and regional air
pollution problems addressed in prior waivers.®

He concludes, “In light of the global nature of the problem of climate change, | have
found that California does not have a ‘need to meet compelling and extraordinary
conditions.’ "%

On the other hand, while the nature of the pollution problem (global vs. local
or regional) isclearly different, acase can still be made that the GHG regulationsare
similar in fundamental respectsto the 53 previous sets of regulationsfor which EPA
has granted Californiawaivers. Like the GHG standards, each of the previous sets
of regulationswereincremental stepsthat reduced emissions, butinthemselveswere
insufficient to solve the pollution problem they addressed: large portions of the state
are till in nonattainment of the ozone air quality standard nearly 40 years after the
first of these waivers, despite these incremental steps to reduce emissions.

Furthermore, auto and light truck emissions are major contributors to the total
pool of greenhouse gas emissions (about 20% of thetotal of U.S. emissions), and are
growing more quickly than emissionsfrom other sources.?” In California, according
to CARB, the affected vehicles produce about 30% of the state’s total GHG
emissions.® Stabilizing and reducing total GHG emissions would be difficult or
impossible without addressing this sector. Thus, a strong case can be made that
reducing GHG emissions from mobile sourcesis necessary if the state isto meet the

% |etter of EPA Administrator Stephen L. Johnson to Governor Arnold Schwarzenegger,
December 19, 2007, p. 1.

2 [pid., p. 2.

2" From 1990 to 2005, U.S. passenger car and light duty truck CO, emissions increased
25.4%, while total U.S. CO, emissions increased 21.7%. Source: U.S. EPA, Office of
Atmospheric Programs. 2007. The U.S. Inventory of Greenhouse Gas Emissionsand Snks.
Table 3-7.

% California Environmental Protection Agency, Air Resources Board, Saff Report: Initial
Satement of Reasons for Proposed Rulemaking, Public Hearing to Consider Adoption of
Regulations to Control Greenhouse Gas Emissions from Motor Vehicles, August 6, 2004,
p. viii, available at [http://www.arb.ca.gov/regact/grnhsgas/isor.pdf].
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compelling and extraordinary conditions posed by the increasing concentration of
GHGs in the atmosphere.®

In Massachusetts v. EPA,* the Supreme Court was concerned about a similar
issue. There, in determining whether petitioners had standing, the Court discussed
the question of “redressability” — whether a favorable decision in the case would
redress the injury caused by global warming.® The Court concluded both that “the
harms associated with climate change are serious and well recognized,”* and that a
state need not show that the government actions it is seeking would completely
remedy theinjury:

... accepting that premise would doom most challenges to regulatory action.
Agencies, likelegisatures, do not generally resol ve massive problemsin onefell
regulatory swoop.... They instead whittle away at them over time, refining their
preferred approach as circumstances change and asthey devel op amore-nuanced
understanding of how best to proceed.*

This Supreme Court language may prove useful to Californiainits quest for an EPA
preemption waiver, notwithstanding that it arose in a standing, rather than Section
209(b), context.

Consistency with Section 202(a). Although hedid not raisethisissuein
his|etter to the Governor, the Administrator could also reject the request if he finds
that the state's standards and accompanying enforcement procedures are not
consistent with section 202(a) of the CAA. Much of Section 202(a) isnot applicable
to this waiver request: it addresses standards specific to heavy duty trucks, rebuilt
heavy-duty engines, motorcycles, and gasoline vapor recovery. But the section also
provides general authority for motor vehicle and motor vehicle engine emission
standards. It allows the Administrator to determine whether there are any
unreasonable risks to public health, welfare, or safety associated with specific
emission control devices or systems, and to determine the amount of lead time
necessary to permit the devel opment and application of technology requisite to meet
emission standards. The Administrator has used the latter authority in the past, and
could do so again, to delay the effective date of California standards.

2 Taken literally, the Administrator’s letter appears to be making a slightly different
argument: it saysthat Californiadoes not have a need to meet these conditions. Thisisnot
the actual criterion stated in Section 209(b), which would require him to find that the state
does not need such Sate standards to meet the conditions.

0127 S. Ct. 1438 (2007).

% To establish standing to sue in most federal courts, a plaintiff must demonstrate (1) that
he/she has suffered actual or imminent “injury in fact,” (2) that the injury is caused by
actions of the defendant, and (3) that the relief requested from the court will redress the
injury.

%127 S. Ct. at 1455.
#1d. at 1457.
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InitsInitial Satement of Reasons and in other documents supporting the GHG
standards, the state emphasized that it had based the standards on the use of already
demonstrated technologies. “The technologies explored are currently available on
vehicles in various forms, or have been demonstrated by auto companies and/or
vehicle component suppliersin at least prototype form,” CARB stated in its Initial
Statement of Reasons.®* The Support Document accompanying its December 2005
formal request for awaiver contains 21 pages describing the technol ogies available
to meet the standards, and states: “... unlike most previous CARB requests setting
standards years into the future, each of the technology packages projected for
compliance contains many technologies that are currently available and in vehicles
today.”*

The state concluded that inconsistency with Section 202(a) can only be shown
if there isinadequate lead time to permit the development of technology to meet the
requirements, giving appropriate consideration to the cost of doing so, or if the
federal and Californiatest proceduresimposeinconsi stent certification requirements.
Because there are no federal test procedures that measure GHGs for climate change
purposes, test procedures cannot be an issue. CARB concludes:

The only relevant question, then, is whether manufacturers can apply these
technologies in sufficient quantities to meet the standards in time for the
regulatory compliance deadlines following model years 2012 and 2016, alead
time of eight to 11 yearsrespectively. The Greenhouse Gas Rulemaking record
shows that they can.*

In making past determinations on waiver requests, EPA has granted waivers
despiteindustry statementsand its own findingsthat doing so would greatly increase
codt, result in substantial fuel economy penalties, cause the marketing of a more
restricted model linein California, result in poorer driveability, and cause California
auto dealers' businessto suffer substantialy. Despite making all of these findings
in a 1975 waiver determination, then-EPA Administrator Russell Train granted a
waiver because he concluded that the statutory language required that he give
deference to California' s judgment.*’

Evaluating the State’s Program in the Aggregate

The other interpretation of Section 209(b) is that the Administrator is to
determine whether California s auto and light truck emission requirements in the
aggregate— not just the GHG controls— meet the criteriafor awaiver. According
to numerous informed sources — including both California and EPA — this has
always been how the statute has been interpreted. California’s waiver submission,
for example, states: “The relevant inquiry under section 209(b)(1)(B) is whether

% CARB, Initial Statement of Reasons, previously cited, p. iii. A more detailed discussion
isfound on pp. 42-102 of the document.

% Support Document, p. 21.
* 1bid.
3740 Federal Register 23103-23105, May 28, 1975.
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California needs its own emission control program to meet compelling and
extraordinary conditions, not whether any given standard is necessary to meet such
conditions.”

EPA has agreed with this position in past determinations. For example, in a
1984 waiver determination, Administrator William Ruckel shaus stated:

CARB arguesthat ... EPA’sinquiry isrestricted to whether Californianeedsits
own motor vehicle pollution control program to meet compelling and
extraordinary conditions, and not whether any given standard, (e.g., the instant
particulate standards) is necessary to meet such conditions.... For the reasons
elaborated below, | agree with California....”*

The*" reasonsel aborated below” included Congress' suse of theterm“ State standards
... inthe aggregate.”

Relying on this interpretation of the statute, EPA has repeatedly found, as
recently as December 2006, that California faces compelling and extraordinary
conditions (asto pollution, not climate change) and needsits own standards to meet
these conditions.* EPA hasalso generally deferred to the state’ sjudgment regarding
consistency with Section 202(a).** In general, as EPA stated in a 1975 waiver
determination:

These provisionsmust beread inthelight of their unusually detailed and explicit
legidative history.... Congress meant to ensure by the language it adopted that
the Federal government would not second-guess the wisdom of state policy
here.... Sponsors of the language eventually adopted referred repeatedly to their
intent to make surethat no “ Federal bureaucrat” would be ableto tell the people
of Californiawhat auto emission standards were good for them, aslong asthey
were stricter than Federal standards.... (Senate language says “You may go
beyond the Federal statutes unless we find that there is no justification for your
progress’).*

In arguing thus, the Administrator foreshadowed the House Interstate and
Foreign Commerce committeereport onthe 1977 Clean Air Act Amendments, which
revisited and strengthened California s position in seeking a waiver. The report
states:

% Support Document, p. 15.
% 49 Federal Register 18889-18890, May 3, 1984.
071 Federal Register 78192, December 28, 2006.

4 As noted by Administrator Ruckelshaus in the same 1984 waiver determination, “EPA
has long held that consistency with section 202(a) does not require that all manufacturers
be permitted to sell all motor vehicle models in California” As of 1984, he concluded,
“Only once has the Agency found a ... standard inconsistent with section 202(a) in a
Cdliforniawaiver proceeding. In that case, imposition of the standard would have forced
manufacturers out of the California market for an entire class of vehicles, i.e., light duty
trucks.” [49 Federal Register 18892, May 3, 1984.]

“2 40 Federal Register 23103, May 28, 1975.
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The Committee amendment is intended to ratify and strengthen the California
waiver provision and to affirm the underlying intent of that provision, i.e. to
afford Californiathe broadest possible discretion in selecting the best meansto
protect the health of its citizens and the public welfare.... The Administrator,
thus, isnot to overturn California sjudgment lightly. Nor isheto substitute his
judgment for that of the State. There must be clear and compelling evidence that
the State acted unreasonably in evaluating therel ative risks of various pollutants
inlight of the air quality, topography, photochemistry, and climatein that State,
before EPA may deny awaiver.®

Has EPA Ever Turned Down a Waiver Request?

As noted earlier, California has requested waivers under Section 209(b) on
many occasions. A precise count of the number of such requests is difficult to
determine, according to EPA’ s Office of Transportation and Air Quality (OTAQ),in
large part because the nature of such requestsvaries. The state hasrequested waivers
for new or amended standards on at least 53 occasions; on another 42 occasions, the
state has requested “within the scope” determinations (i.e., arequest that EPA rule
on whether a new regulation is within the scope of a waiver that the agency has
already issued). Adding all of these together, one might say that there have been at
least 95 waiver requests, but nearly half of these were relatively minor actions that
may not deserve to be counted as formal requests.*

Of these, al weregranted inwholeor in part. “1 don’t think we' ve ever outright
denied a request,” according to an OTAQ official, “but there were some grantsin
which we denied part or delayed the effective date of part on feasibility grounds.”*
On at least six occasions prior to the 1977 CAA amendments, the agency granted a
waiver in part, while denying other parts of the request.*® In 1975, it denied awaiver
for the 1977 model year, but granted it for 1978.*" Sincethe 1977 amendments, there
was at least one instance in which EPA made a determination that California’s
requirements were feasible in part, granting a waiver for the 2007 through 2011
model years, but making no decision for mode! years after that.*®

The EPA Administrator’s letter to Governor Schwarzenegger attempts to
undercut whatever precedent valuethishistory of consistent waiver grantsmay have.

3 U.S. House of Representatives, Committee on Interstate and Foreign Commerce, Clean
Air Act Amendments of 1977, H.Rept. 95-294, May 12, 1977, pp. 301-302.

“ Personal communication, U.S. EPA, Office of Transportation and Air Quality, July 20,
2007. Cadlifornia has also submitted about 10 waiver requests for non-road vehicles and
engines under Section 209(e). These form athird category.

** |bid.

6 According to EPA, the dates were May 6, 1969 (34 FR 7348), April 30, 1971 (36 FR
8172), April 25, 1972 (37 FR 8128), April 26, 1973 (38 FR 10317), November 1, 1973 (38
FR 30136), and July 18, 1975 (40 FR 30311).

740 FR 30311, July 18, 1975.
8 71 FR 78190, December 28, 2006.
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Asnoted earlier, the letter argues that GHGs are unlike other air pollutants covered
by previouswaivers, since they are fundamentally global in nature. GHGs harm the
environment in Californiaand el sewhereregardl ess of whereemissionsoccur. Thus,
the challengethey pose, theletter says, “ differsin abasic way from the previouslocal
and regiona air pollution problems addressed in prior waivers.”*

Related Litigation

Besides the expected EPA decision denying California s waiver request under
the CAA, there is aso active litigation raising non-CAA preemption and other
theories. Thislitigation, filed by auto dedl ers, trade associ ations, and manufacturers,
seeksto prevent Californiaand other statesfromimplementing the Californiamobile
source GHG standards even if the expected EPA waiver denial isoverturned by the
courts. Suitsare pending in three federal judicial circuits— not coincidentaly, the
circuitscontaining most of the statesthat have adopted the CaliforniaGHG controls.
Courts addressing this litigation have not doubted that without a Californiawaiver,
state regulation of GHG emissions from motor vehicles is preempted by the CAA,
and the litigation is moot.

Two decisions have been handed down so far, both reecting the non-CAA
preemption theories presented. In the first, Green Mountain Chrysler Plymouth
Dodge Jeep v. Crombie,® the district court ruled that the relationship between
Vermont's California-identicll GHG standards and the Energy Policy and
Conservation Act (EPCA) was better analyzed as an interplay between two federal
statutes, rather than as a federal-state preemption question. So viewing the matter,
the court pointed out that the National Highway Traffic Safety Administration
(NHTSA) has consistently treated EPA-approved California emissions standards as
constituting “other motor vehicle standards of the Government,” which EPCA says
NHTSA must consider when setting CAFE standards.®™ Moreover, in a related
context the Massachusetts v. EPA decison saw the CAA and EPCA CAFE
provisions as harmonious.* Thus, the court found the CAA section 209/EPCA
relationship to be oneof overlap, not conflict. Despiteitsconclusionthat preemption
doctrine did not apply, the court also did a preemption analysis, finding that
Vermont's GHG standards were preempted neither by EPCA nor as an intrusion
upon the foreign policy authority of the United States. An appeal is pending.

In the second decision, Central Valley Chryser Jeep, Inc. v. Goldstone,> a
district court similarly rejected claimsthat California sregulation of GHG emissions

9 etter of EPA Administrator Stephen L. Johnson to Governor Arnold Schwarzenegger,
December 19, 2007, p. 1.

% 508 F. Supp. 2d 295 (D. Vt. 2007)

51 49 U.S.C. § 32902(f).

52127 S. Ct. at 1462.

52 No. 04-6663, 2007 Westlaw 4372878 (E.D. Cal. December 11, 2007).
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from cars and trucks was precluded by EPCA, preempted by EPCA, and preempted
asan intrusion on federal authority over foreign policy.> An appeal islikely.

Thelegal theoriespresentedin the Crombieand Gol dstonedecisionsaresimilar
to those in two Rhode Island suits — Lincoln Dodge, Inc. v. Qullivan® and
Association of I nter national Automobile Manufacturersv. Sullivan® — challenging
that state’s adoption of the California standards.

Conclusion

California’s request for a greenhouse gas waiver under CAA Section 209(b)
marks the second time that EPA has been asked to regulate or to alow regulation of
GHG emissions from mobile sources. The first time, a petition from 19 private
organi zations asking EPA to set federal GHG emission standardsfor mobile sources,
was denied by the agency in 2003; but it led to the Supreme Court’s decision
(Massachusettsv. EPA), April 2, 2007, in which the Court rejected EPA’srationale
for denial, finding that GHGs are air pollutants within the meaning of the CAA and
spurning EPA’ s arguments against their regulation as being insufficient.>’

In light of the Court’ s rationale, the California waiver request would seem to
have been on firmer ground. The Court found that the harms associated with climate
changeare seriousand well-recognized, and stated, albeitin adifferent legal context,
that a state need not show that the standards it seeks to impose would completely
remedy the problem. For such state standards to be granted a waiver from CAA
preemption, the state needs only to meet Section 209(b)’ s tests, which are basically
four in number.®

Firgt, the state must determine that the standards, in the aggregate, are at |east
as protective of public health and welfare as applicable federal standards. The state
has made thisdetermination, and sincethereareno comparablefederal standards, the
state’ sdeterminationwould appear to becorrect. Administrator Johnson’ sDecember
19 letter to Governor Schwarzenegger does reference the President’s signing that
same day the Energy Independence and Security Act, which includes new fuel
economy standardsfor carsand trucksto be phased in by 2020. Theletter statesthat
these standardswill require greater fuel economy than California sapproach, and be
national in scope. But the new energy law, while giving authority to the Secretary

% |n 2006, the district court dismissed claims under the Dormant Commerce Clause and
Sherman Antitrust Act.

55 No. 1:06-CV-00070 (D.R.l. filed February 13, 2006).
% No. 1:06-CV-00069 (D.R.l. filed February 13, 2006).

*" The decision does not command EPA to regulate GHGs from motor vehicles, but it finds
that if it does not do so, it must ground itsreasons for inaction in the statute. Following the
Supreme Court decision, the D.C. Circuit vacated the agency’s denial and remanded the
matter to EPA.

%8 The state’ s action might be preempted under the Energy Policy and Conservation Act, as
the auto industry maintains, but that is a separate issue for the courts to decide.
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of Transportation to do so, does not itself establish any standard for fuel economy
before 2020, 11 years after Cdifornia’s standards would take effect. Nor does it
regulate auto emissionsin any way. California’s standards are designed to address
emissions, even if their major impact might be on fuel economy. For example, the
California standards address emissions from auto air conditioners; the new CAFE
standards will not.

Second, EPA may deny the waiver if the Administrator finds that the
determination of the state (that its standards are at | east as protective as comparable
federa standards) is arbitrary and capricious. Again, it is difficult to see how the
Administrator could reject a waiver on these grounds, since there are no federal
standards.

Third, the Administrator could reject the petition by finding that Californiadoes
not need the standards to meet compelling and extraordinary conditions. The state
has described the compelling and extraordinary conditions that the standards are
meant to address, including threatsto its coast line and its water supply from rising
sea levels, threats to its water supply from a diminished snow pack, and threats to
human health and environment from higher temperatures and higher ozone
concentrations, among other factors. Without concerted action by California, therest
of the United States, and other countries, these conditions are more likely to occur,
and to occur sooner, according to the state. Thus, there isa plausible argument that
thestate' saction (together with many other actions) are necessary to meet compelling
and extraordinary conditions. Furthermore, EPA has repeatedly held that it is the
state’ s entire program, not the specific standards, that must satisfy thiscriterion. As
recently as December 2006, the agency reaffirmed its conclusion that the state’s
program has met this test.

Fourth, EPA must deny a waiver if the Administrator finds the standards
inconsistent with Section 202(a) of the Act. Here, the issue appears to be whether
the state hasall owed manufacturerssufficient leadtime. Californiaarguesthat, since
many of the requisite technologies were available and in vehicles in 2005,
manufacturersclearly have sufficient timeto comply. Furthermore, the standardsdo
not require that each vehicle or each model reduce emissions below the standards.
By relying onfleet averages, the regulations allow manufacturersto exceed thelimits
on some models, provided that others reduce emissions enough to make up for the
excess. EPA hasdelayed the effective date of awaiver on some other occasions, but
more often it has found that a waiver should be granted even if it meant that some
models offered for sale elsewhere in the United States would be unavailable in
California.®

%9 See, for example, the discussionin 49 Federal Register 18892, May 3, 1984, which found
that for the 1983 model year, 73 models of small gasoline-powered pick-up trucks were
available federally, while only 55 modelswere availablein California. The Administrator
therequotedtheD.C. Circuit Court of Appeals(International Harvester v. Ruckel shaus, 478
F.2d at 640): “We are inclined to agree with the Administrator that as long as feasible
technol ogy permitsthedemand for new passenger automobilesto begenerally met, thebasic
requirements of the [Clean Air] Act would be satisfied, even though this might occasion
fewer models and a more limited choice of engine types. The driving preferences of hot

(continued...)
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According to pressreports, EPA technical and legal staff reviewed the law and
Cdlifornia sargumentssupporting itsrequest and recommended unanimoudly that the
Administrator grant therequested waiver.*® But the Administrator overruled the staff
and, in his December 19 letter to Governor Schwarzenegger, said that he has
“instructed” his staff “to draft appropriate documents setting forth the rationale” for
hisdecision. Thiscould result in asubstantial delay, asthe staff develops a further
rationale for the Administrator’s decision.

Ultimately, the Administrator’ s decision isamost certain to be tested in court,
but before it can be challenged, the agency must undertake a “final action” by
publishing its decision and the rationale for it in the Federal Register. Any such
challenge would go to the U.S. Court of Appeals for the D.C. Circuit,®* where it
would be reviewed in light of the statutory requirements and relevant precedents.
Should the court find in favor of those challenging EPA, further delays could still
ensue; a court finding against the Administrator would be likely to remand the
decision to EPA for further consideration, enumerating the flaws in the agency’s
original decision. All things considered, it is unlikely that EPA could be forced to
grant awaiver through judicial meansbeforetheswearingin of anew Administration
in 2009.

Congressional action might pose the only shortcut for those opposed to the
waiver’sdenia; but it, too, faces obstacles. Congressasawhole hasnot shownitself
to be united on climate change issues. Should legidlation clear Congress and be
vetoed by the President, two-thirds mgorities of the House and Senate would be
required for enactment. Thus, Caifornia s GHG regulations for cars and trucks
appear likely tojoinagrowing list of issuesfor which adecision could depend on the
outcome of the November 2008 el ections.

%9 (...continued)
rodders are not to outweigh the goal of a clean environment.”

0 “EPA Chief Denies Calif. Limit on Auto Emissions,” Washington Post, December 20,
2007, p. AL.

® Clean Air Act § 307(b), 42 U.S.C. § 7607(b).



