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Environmental Laws: Summaries of Major Statutes
Administered by the Environmental Protection Agency
(EPA)

Summary

Severd magjor statutes form the legal basis for the programs of the
Environmental Protection Agency (EPA). Many of these have been amended several
times. The current provisions of each are briefly summarized in this report.

The Pollution Prevention Act (PPA) seeks to prevent pollution through
reduced generation of pollutants at their point of origin.

The Clean Air Act (CAA) requires EPA to set mobile source limits, ambient
air quality standards, hazardous air pollutant emission standards, standards for new
pollution sources, and significant deterioration requirements; and to focus on areas
that do not attain standards.

The Clean Water Act (CWA) establishes a sewage treatment construction
grants program, and aregulatory and enforcement program for discharges of wastes
into U.S. waters. Focusing on the regulation of the intentional disposal of materials
into ocean waters and authorizing related research isthe Ocean Dumping Act. The
Safe Drinking Water Act (SDWA) establishes primary drinking water standards,
regulates underground injection disposal practices, and establishes a groundwater
control program.

The Solid WasteDisposal Act and Resour ce Conser vation and Recovery Act
(RCRA) provideregul ation of solid and hazardouswaste, whilethe Compr ehensive
Environmental Response, Compensation, and Liability Act (CERCLA), or
Superfund, provides authority for the federal government to respond to releases of
hazardous substances, and established a fee-maintained fund to clean up abandoned
hazardous waste sites. The authority to collect fees has expired, and funding is now
provided from general revenues.

The Emergency Planning and Community Right-to-Know Act requires
industrial reporting of toxic rel eases and encourages planning to respond to chemical
emergencies.

TheToxic Substances Control Act (TSCA) regulatesthetesting of chemicals
and their use, and the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) governs pesticide products and their use.

Parts of some statutes pre-existed the EPA’s formation in 1970, but most of
contemporary environmental |aw was established by Congress during the 1970s, and
has been expanded by maor amendments, Congress has assigned EPA the
administration of a considerable body of law and associated programs. This report
isnot comprehensive in terms of all laws administered by EPA; it coversthe major,
basic authorities underlying EPA programs.
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Environmental Laws: Summaries of Major
Statutes Administered by the Environmental
Protection Agency (EPA)

Introduction

The authorities and responsibilities of the Environmental Protection Agency
(EPA) derive primarily from a dozen major environmental statutes. This report,
updated at the beginning of each Congress, provides a brief summary of EPA’s
present major authoritiesand responsibilities. It abstractsEPA-administered statutes,
with each chapter providing a discrete analysis. It aso explains how each act is
structured, defineskey terms, and reportsthe current authorization status of each act.
Theoveral strategy of pollution control and the major programs authorized by each
act arediscussed. At the beginning of each chapter isalist of all major amendments
to the parent statute, while the final table in each chapter cites the mgjor U.S. Code
sections of the codified statute, offering ready reference to the codified sections.
Table 1 showsthe current status of statutory authorizations for appropriations.

While these summaries outline the major provisions of each statute, they
necessarily omit many details and secondary provisions, and even some major
components are only briefly mentioned. Moreover, this report describes the statutes
without discussing their implementation. For example, statutory deadlinesto control
pollutant discharges and achieve particular mandates have often been missed as a
result of delayed standard setting by EPA. Other CRS reports discuss current
developmentsand anal yzeimpl ementati on and associ ated regul ationsfor many of the
individual laws covered in this report.
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Table 1. Schedule of Expiration of Appropriation Authority
for Major Environmental Laws

Statute Expiration of Authorization

Pollution Prevention Act September 30, 1993
Clean Air Act September 30, 1998
Clean Water Act

(a) Wastewater Treatment Aid September 30, 1994

(b) Other Programs September 30, 1990
Ocean Dumping Act September 30, 1997
Safe Drinking Water Act September 30, 2003
Resource Conservation and Recovery Act September 30, 1988
Superfund (collection of taxes) December 30, 1995
Environmental Planning and

Community-Right-To-Know Act Permanent
Federal Insecticide, Fungicide, and Rodenticide Act September 30, 1991
Toxic Substances Control Act September 30, 1983
Environmental Research, Devel opment,

and Demonstration Authorization September 30, 1982
National Environmental Policy Act Permanent

Note: House rules require enactment of an authorization before an appropriation bill can be
considered; but this requirement can be waived and frequently has been. Thus, while appropriation
authorizationsin environmental statuteshave expired fromtimeto time, programs have continued and
have been funded through appropriations legidation. These dates do not indicate termination of
program authority.

Pollution Prevention Act of 1990*!

The Pollution Prevention Act of 1990 requires the Environmental Protection
Agency to establish an Office of Pollution Prevention, develop and coordinate a
pollution prevention strategy, and devel op sourcereduction models. Theact requires
owners and operators of manufacturing facilities to report annualy on source
reduction and recycling activities, and authorizes EPA to collect data collection on
pollution prevention.

Background

Enactment of the Pollution Prevention Act of 1990 marked a turning point in
the direction of U.S. environmental protection policy. From an earlier focus on the
need to reduce or repair environmental damage by controlling pollutants at the point
where they are released to the environment (i.e., at the “end of the pipe” or
smokestack, at the boundary of a polluter’s private property, in transit over public
highways and waterways, or after disposal), Congress enacted thislaw withe goal of
achieving pollution prevention through reduced generation of pollutantsat their point
of origin. Broad support for this policy change was based on the notion that

! Prepared by Linda-Jo Schierow, Specialistin Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.
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traditional approaches to pollution control had achieved progress, but may in the
future be supplemented with new approaches that might better address cross-media
pollution transfers, the need for cost-effective aternatives, and methods of
controlling pollution from dispersed or nonpoint sources of pollution.

Pollution prevention, also referred to as “ source reduction,” is viewed by its
advocates as the first in a hierarchy of options to reduce risks to human health and
the environment. Where prevention is not possible or may not be cost-effective,
other options would include recycling, followed next by waste treatment according
to environmental standards, and as a last resort, safe disposal of waste residues.
Source reduction is the preferred strategy for environmental protection because it
ofteniscost-effective; offersindustry substantial savingsin reduced consumption of
raw materials, pollution control costs, and liability costs; reduces risks to workers;
and reduces risk to the environment and public health.

In 1990, opportunities for source reduction appeared to be plentiful, but often
were unrealized or rejected by industries without adequate consideration. The act
was meant to increase interest in source reduction and encourage adoption of cost-
effective sourcereduction practices. Thelaw wasenacted asTitle V1 of the Omnibus
Budget Reconciliation Act of 1990, P.L. 101-508, and is codified as 42 U.S.C.
13101-13109.

Provisions

Section 6602(b) of the Pollution Prevention Act statesthat it isthe policy of the
United Statesthat “ pollution should be prevented or reduced at the source whenever
feasible; pollution that cannot be prevented should berecycled in an environmentally
safe manner, whenever feasible; pollution that cannot be prevented or recycled
should betreated in an environmentally safe manner whenever feasible; and disposal
or other release into the environment should be employed only as alast resort and
should be conducted in an environmentally safe manner.”

Section 6603(5) defines source reduction as:

any practice which —

(i) reduces the amount of any hazardous substance, pollutant, or
contaminant entering any waste stream or otherwise released into the
environment (including fugitive emissions) prior to recycling, treatment, or
disposal; and

(ii) reduces the hazards to public health and the environment associated
with the release of such substances, pollutants, or contaminants.

Section 6604 of the act required EPA to establish an Office of Pollution
Prevention. Theofficemust beindependent of the* single-medium program offices,”
but was given authority to review and advise those offices to promote an integrated,
multi-media (i.e., air, land, and water) approach to source reduction. EPA was
directed to develop and implement a detailed and coordinated strategy to promote
source reduction, to consider the effect on source reduction of all EPA programsand
regulations, and to identify and make recommendations to Congress to eliminate
barriers to source reduction. EPA also must conduct workshops and produce and
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disseminate guidance documents as part of atraining program on source reduction
opportunitiesfor stateand federal enforcement officersof environmental regulations.
EPA’s dtrategy, issued in 1991, identifies goals, tasks, target dates, resources
required, organizational responsibilities, and criteriato evaluate program progress.
In addition, the act requires EPA to promote source reduction practices in other
federal agenciesandtoidentify opportunitiesto usefederal procurement to encourage
source reduction.

To facilitate source reduction by industry, EPA isrequired under Section 6604
to develop, test, and disseminate model source reduction auditing procedures to
highlight opportunities; promote research and development of source reduction
techni quesand processeswith broad applicability; establish anannua award program
to recognize innovative programs; establish a program under Section 6605 of state
matching grants for programs to provide technical assistance to business, and
disseminate information about source reduction techniques through a clearinghouse
established in Section 6606.

The act aso includes provisions to improve data collection and public access
to environmental data. Section 6604(b) directs EPA to develop improved methods
of coordinating, streamlining and assuring access to data collected under all federal
environmental statutes. An advisory panel of technical experts is established to
advise the Administrator on ways to improve collection and dissemination of data.
With respect to data collected under federal environmental statutes, Section 6608
directs EPA to evaluate data gaps and data duplication as well as methods of
coordinating, streamlining, and improving public access.

Section 6607 requires owners and operators of many industrial facilities to
report annually on their releases of toxic chemicals to the environment (under the
Emergency Planning and Community Right-to-Know Act of 1986, Section313). The
Pollution Prevention Act requires these reports to include information about the
facility’ seffortsin sourcereductionand recycling. Specifically, reportsmust include

e the quantity of the toxic chemical entering any waste stream (or
released to the environment) prior to recycling, treatment, or
disposal;

e the quantity of toxic substance recycled (on- or off-site);

o the source reduction practices used;

e (Quantities of toxic chemical expected to enter waste streams and to
be recycled in the two years following the year for which the report
is prepared,

e ratioof productioninthereporting year to productionintheprevious
year,

o techniques used to identify opportunities for source reduction;
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e amount of toxic chemical released in acatastrophic event, remedial
action, or other one-time event; and

e amount of toxic chemical treated on- or off-site.
All collected information is to be made avail able to the general public.

Section 6607(c) of the Pollution Prevention Act providesenforcement authority
under Title 111 of the Superfund Amendments and Reauthorization Act (also known
as the Emergency Planning and Community Right-to-Know Act).  Civil,
administrative, and crimina penalties are authorized for non-compliance with
mandatory provisions. Citizensare given the authority to bring civil action for non-
compliance against a facility, EPA, a governor, or a State Emergency Response
Commission.

Section 6608(a) requires EPA to fileareport onimplementation of its Pollution
Prevention Strategy biennially. The required contents of the reports are specified in
the statute.

Authorization for appropriations under the Pollution Prevention Act expired
September 30, 1993, but appropriations have continued.

Table 2. Major U.S. Code Sections of the
Pollution Prevention Act
(42 U.S.C. 13101-13109)

Pollution Prevention Act
42 U.S.C. Section Title P.L. 101-508, Title VI

13101 Findings and Palicy 13101

13102 Definitions 13102

13103  |EPA Activities 13103

13104 Grantsto States for Technical 13104
Assistance

13105 | Source Reduction Clearinghouse 13105

13106  |Source Reduction and Recycling Data 13106
Coallection

13107 EPA Report 13107

13108  |Savings Provisions 13108

13109 Authorization of Appropriations 13109
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The Clean Air Act?

The Clean Air Act, codified as42 U.S.C. 7401 et seg., seeksto protect human
health and the environment from emissions that pollute ambient, or outdoor, air. It
requires the Environmental Protection Agency to establish minimum national
standards for air quality, and assigns primary responsibility to the states to assure
compliance with the standards. Areas not meeting the standards, referred to as
nonattainment areas, are required to implement specified air pollution control
measures. The act establishes federal standards for mobile sources of air pollution,
for sourcesof 188 hazardousair pollutants, and for theemissionsthat causeacidrain.
It establishes a comprehensive permit system for all major sources of air pollution.
It also addresses the prevention of pollution in areas with clean air and protection of
the stratospheric ozone layer.

Background

Like many other programs administered by the Environmental Protection
Agency, federal efforts to control air pollution have gone through several phases,
beginning with information collection, research, and technical assistance, before
being strengthened to establish federal standards and enforcement. Federal
legislation addressing air pollution was first passed in 1955, prior to which air
pollution was the exclusive responsibility of state and local levels of government.

Table 3. Clean Air Act and Amendments
(codified generally as 42 U.S.C. 7401-7671)

Y ear Act Public Law Number
1955 | Air Pollution Control Act P.L. 84-159
1959 |Reauthorization P.L. 86-353
1960 |Motor vehicle exhaust study P.L. 86-493
1963 |Clean Air Act Amendments P.L. 88-206
1965 [Motor Vehicle Air Pollution Control Act P.L.89-272, Titlel
1966 |[Clean Air Act Amendments of 1966 P.L. 89-675
1967 | Air Quality Act of 1967 P.L. 90-148
1970 |Clean Air Act Amendments of 1970 P.L. 91-604
1973 |Reauthorization P.L.93-13
1974  |Energy Supply and Environmental Coordination Act of

1974 P.L.93-319

1977 | Clean Air Act Amendments of 1977 P.L. 95-95
1980 |Acid Precipitation Act of 1980 P.L. 96-294, Title VII

2 Prepared by James E. McCarthy, Larry B. Parker, Linda-Jo Schierow, and Claudia
Copeland, Specialistsin the Resources, Science, and Industry Division.
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Y ear Act Public Law Number

1981 | Sted Industry Compliance Extension Act of 1981 P.L.97-23

1987 |Clean Air Act 8-month Extension P.L. 100-202

1990 |Clean Air Act Amendments of 1990 P.L.101-549

1995- |Relatively minor laws amending the act P.L. 104-6, 59, 70,

1996 260

1999 |Chemical Safety Information, Site Security and Fuels

Regulatory Relief Act P.L. 106-40

2004 [Amendmentsto 8209 re small engines P.L. 108-199,
Division G, Title 1V,
Section 428

2005 |[Energy Policy Act of 2005 (amended 8211 re fuels) P.L. 109-58

Thefederal rolewasstrengthened i n subsequent amendments, notably the Clean
Air Act amendments of 1970, 1977, and 1990. The 1970 amendments established
procedures under which EPA sets national standards for air quality, required a 90%
reduction in emissions from new automobiles by 1975, established a program to
require the best available control technology at major new sources of air pollution,
established a program to regulate air toxics, and greatly strengthened federal
enforcement authority. The 1977 amendments extended deadlines and added the
Prevention of Significant Deterioration program to protect air cleaner than national
standards.

Changes to the act in 1990 included provisions to (1) classify most non-
attainment areas according to the extent to which they exceed the standard, tailoring
deadlines, planning, and controls to each area’s status; (2) tighten auto and other
mobile source emission standards; (3) require reformulated and alternative fuelsin
the most polluted areas; (4) revisethe air toxics section, establishing anew program
of technology-based standards and addressing the problem of sudden, catastrophic
releases of toxics; (5) establish an acid rain control program, with a marketable
allowance scheme to provide flexibility in implementation; (6) require a state-run
permit program for the operation of major sources of air pollutants; (7) implement
the Montreal Protocol to phase out most ozone-depleting chemicals; and (8) update
the enforcement provisions so that they parallel those in other pollution control acts,
including authority for EPA to assess administrative penalties.

Theremainder of thissection describesmajor programsrequired by theact, with
an emphasis on the changes established by the 1990 amendments.

National Ambient Air Quality Standards

In Section 109, the act requires EPA to establish National Ambient Air Quality
Standards (NAAQS) for air pollutants that endanger public health or welfare, in the
Administrator’ sjudgment, and whose presencein ambient air resultsfrom numerous
or diverse sources. The NAAQS must be designed to protect public health and
welfare with an adequate margin of safety. Using this authority, EPA has
promulgated NAAQS for six air pollutants: sulfur dioxide (SO,), particul ate matter
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(PM,,; and PM,,), nitrogen dioxide (NO,), carbon monoxide (CO), ozone, and lead.
The act requires EPA to review the scientific data upon which the standards are
based, and revise the standards, if necessary, every fiveyears. More often than not,
however, EPA has taken more than five years in reviewing and revising the
standards.

Originally, the act required that the NAAQS be attained by 1977 at the latest,
but the states experienced widespread difficulty in complying with these deadlines.
As a result, the deadlines have been extended several times. Under the 1990
amendments, most areas not in attainment with NAAQS must meet specid
compliance schedul es, staggered according to the severity of an area sair pollution
problem. The amendments also established specific requirements for each
nonattainment category, as described below.

State Implementation Plans

While the act authorizes the EPA to set NAAQS, the states are responsible for
establishing proceduresto attain and maintain the standards. Under Section 110 of
the act, the states adopt plans, known as State Implementation Plans (SIPs), and
submit them to EPA to ensure that they are adequate to meet statutory requirements.

SIPs are based on emission inventories and computer models to determine
whether air quality violationswill occur. If these data show that standardswould be
exceeded, the state must impose additional controlson existing sourcesto ensurethat
emissionsdo not cause“ exceedances’ of the standards. Proposed new and modified
sources must obtain state construction permitsin which the applicant shows how the
anticipated emissions will not exceed alowable limits. In ozone nonattainment
areas, emissions from new or modified sources must also be offset by reductionsin
emissions from existing sources.

The 1990 amendments require EPA to impose sanctions in areas which fail to
submit a SIP, fail to submit an adequate SIP, or fail to implement aSIP: unlessthe
state corrects such failures, a 2-to-1 emissions offset for the construction of new
polluting sources isimposed 18 months after notification to the state, and a ban on
most new federal highway grantsisimposed six monthslater. An additional ban on
air quality grantsis discretionary. Ultimately, a Federal Implementation Plan may
be imposed if the state fails to submit or implement an adequate SIP.

The amendments also require that, in nonattainment areas, no federal permits
or financial assistance may be granted for activitiesthat do not “conform” to a State
Implementation Plan. Thisrequirement can causeatemporary suspensioninfunding
for most new highway and transit projects, unless an area demonstrates that the
emissions caused by such projects are consistent with attainment and maintenance

? Unlike the other NAAQS pollutants, ozoneis not directly emitted, but rather isformed in
the atmosphere by the interaction of volatile organic compounds (VOCs) and nitrogen
oxides (NOx) in the presence of sunlight. The control of ozone isthus based on regulating
emissions of VOCs and NOXx.
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of ambient air quality standards. Demonstrating conformity of transportation plans
and SIPs isrequired in nonattainment areas whenever new plans are submitted.

Nonattainment Requirements

In amajor departure from the prior law, the 1990 Clean Air Act Amendments
grouped most nonattainment areas into classifications based on the extent to which
the NAAQSwasexceeded, and establi shed specific pollution control sand attainment
dates for each classification. These requirements are described here as spelled out
in Sections 181-193 of the act.’

Nonattainment areas are classified on the basis of a “design value,” which is
derived from the pollutant concentration (in parts per million or micrograms per
cubic meter) recorded by air quality monitoring devices. The design vaue for the
one-hour ozone standard was the fourth highest hourly reading measured during the
most recent three-year period. Using these design values, the act created five classes
of ozone nonattainment, as shown in Table 4. Only Los Angeles fell into the
“extreme” class, but 97 other areas were classified in one of the other four ozone
categories. A simpler classification system established moderate and serious
nonattainment areas for carbon monoxide and particulate matter with
correspondingly more stringent control requirements for the more polluted class.

As shown in the table, the deadlines for attainment for ozone nonattainment
areas stretched from 1993 to 2010, depending on the severity of the problem. (Under
the 8-hour rule, these deadlines are changed to 2007 to 2021.) For carbon monoxide,
the attainment datefor moderate areaswas December 31, 1995, and for seriousareas,
December 31, 2000. For particulate matter, the deadline for areas designated
moderate nonattainment as of 1990 was December 31, 1994; for those areas
subsequently designated as moderate, the deadlineissix yearsafter designation. For
serious areas, the respective deadlines are December 31, 2001, or 10 years after
designation.

* EPA has modified the ozone standard, specified in the statute as 0.12 parts per million
averaged over a 1-hour period, to 0.08 parts per million averaged over an 8-hour period,
through regulations promulgated in July 1997. In April 2004, the agency promulgated an
implementation rulefor thisnew 8-hour standard. Under thisrule, the 1-hour standard was
revoked as of June 15, 2005, and areas that had not yet attained it were converted to new
classifications depending on their 8-hour concentration of ozone. As a result of court
challenges, the ramifications of this conversion to the 8-hour standard are still unfolding,
but in general theformer 1-hour nonattainment areasremain subj ect to the control sspecified
for their 1-hour category. New nonattainment areasthat did not exceed the 1-hour standard,
but do violate the 8-hour standard, in general are subject to more flexible controls under
Subpart 1 (Sections 171-179B) of the act.
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Table 4. Ozone Nonattainment Classifications

Class Mar ginal M oder ate Serious Severe Extreme
Deadline 3 years 6 years 9 years 15-17 years® | 20years
Areas’ 42 areas 32 areas 14 areas 9 areas 1area
3? gn 0.121 ppm- | 0.138 ppm- | 0.160 ppm- | 0.180 ppm- > 0.280 ppm

ue 0.138 ppm 0.160 ppm | 0.180 ppm | 0.280 ppm

a. Areaswith a 1988 design val ue between 0.190 and 0.280 ppm were given 17 yearsto attain; others
had 15 years.

b. Number of areasin each category as of the date of enactment.

Requirements for Ozone Nonattainment Areas. Although areas with
more severe air pollution problems have alonger time to meet the standards, more

stringent control requirements are imposed in areas with worse pollution.

A

summary of the primary ozone control requirementsfor each nonattainment category

follows.

Marginal Areas
Inventory emissions sources (to be updated every three years).
Require 1.1to 1 offsets(i.e., industries must reduce emissions from
existing facilities by 10% more than the emissions of any new
facility opened in the area).
Impose reasonably available control technology (RACT) on al
major sources emitting more than 100 tons per year for the nine
industrial categories where EPA had aready issued control
technique guidelines describing RACT prior to 1990.

Moder ate Areas

Meet all requirements for marginal areas.

Impose a 15% reduction in volatile organic compounds (VOCs) in
SiX years.

Adopt a basic vehicle inspection and maintenance program.
Impose RACT on all major sources emitting more than 100 tons per
year for al additional industrial categories where EPA will issue
control technique guidelines describing RACT.

Require vapor recovery at gas stations selling more than 10,000
gallons per month.

Require 1.15 to 1 offsets.
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Serious Areas
Meet all requirements for moderate areas.

Reduce definition of amajor source of VOCsfrom emissionsof 100
tons per year to 50 tons per year for the purpose of imposing RACT.

Reduce VOCs 3% annually for years 7 to 9 after the 15% reduction
already required by year 6.

Improve monitoring.
Adopt an enhanced vehicle inspection and maintenance program.
Require fleet vehicles to use clean alternative fuels.

Adopt transportation control measuresif thenumber of vehiclemiles
traveled in the areais greater than expected.

Require 1.2 to 1 offsets.

Adopt contingency measuresif theareadoesnot meet required VOC
reductions.

Severe Areas
Meet all requirements for serious areas.

Reduce definition of amajor source of VOCs from emissions of 50
tons per year to 25 tons per year for the purpose of imposing RACT.

Adopt specified transportation control measures.
Implement a reformulated gasoline program.

Require 1.3 to 1 offsets.

Impose $5,000 per ton penalties on major sources if the area does
not meet required reductions.

Extreme Areas
Meet all requirements for severe areas.

Reduce definition of amajor source of VOCsfrom emissions of 25
tons per year to 10 tons per year for the purpose of imposing RACT.

Require clean fuels or advanced control technology for boilers
emitting more than 25 tons per year of NO,.
Require 1.5 to 1 offsets.
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As noted, EPA promulgated a new, 8-hour ozone standard in July 1997.
Following extensive court challenges, the agency designated nonattainment areasfor
the new standard on April 30, 2004. State Implementation Plans must be submitted
within three years of an area’ s designation.

Requirements for Carbon Monoxide Nonattainment Areas. Aswith
0zonenonattainment areas, carbon monoxide (CO) nonattainment areasare subjected
to specified control requirements, with more stringent requirements in serious
nonattainment areas. A summary of the primary CO control requirements for each
nonattainment category follows.

Moder ate Areas

¢ Conduct an inventory of emissions sources.

o Forecast total vehicle milestraveled in the area.

e Adopt an enhanced vehicle inspection and maintenance program.

e Demonstrate annual improvements sufficient to attain the standard.

Serious Areas

o Adopt specified transportation control measures.

e Implement an oxygenated fuels program for all vehiclesin the area.

¢ Reduce definition of a major source of CO from emissions of 100

tons per year to 50 tons per year if stationary sources contribute

significantly to the CO problem.

Serious areas failing to attain the standard by the deadline have to revise their
SIP and demonstrate reductions of 5% per year until the standard is attained.

Requirements for Particulate Nonattainment Areas. Particulate(PM )
nonattainment areas are also subject to specified control requirements. These are:

M oder ate Areas

¢ Require permits for new and modified major stationary sources of
PM .

e Impose reasonably available control measures (RACM).
Serious Areas
e Impose best available control measures (BACM).

¢ Reduce definition of amajor source of PM , from 100 tons per year
to 70 tons per year.
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InJuly 1997, EPA promulgated new standardsfor fine particulates(PM, ). The
PM, . standardswere al so subj ect to court challengesand the absence of amonitoring
network capable of measuring the pollutant also delayed implementation.
Nonattainment areas for PM,  were designated on April 14, 2005. Stateswill have
three years subsequent to designation to submit State Implementation Plans.
Additional regulations promulgated in October 2006 will strengthen the PM,
standard.

Emission Standards for Mobile Sources

Title Il of the Clean Air Act has required emission standards for automobiles
since 1968. The 1990 amendments significantly tightened these standards:. for cars,
the hydrocarbon standard was reduced by 40% and the nitrogen oxides (NO,)
standard by 50%. The standards— referredto as” Tier 1" standards— were phased
in over the 1994-1996 model years.

Theamendmentsenvisioned afurther set of reductions (“ Tier 2" standards), but
not before model year 2004. For Tier 2 standardsto be promul gated, the agency was
first required to report to Congress concerning the need for further emission
reductions, the availability of technology to achieve such reductions, and the cost-
effectiveness of such controls compared to other means of attaining air quality
standards. EPA submitted this report to Congressin August 1998, concluding that
further emission reductions were needed and that technology to achieve such
reductions was available and cost-effective. Tier 2 standards, requiring emission
reductions of 77% to 95% from cars and light trucks were promulgated in February
2000, and are being phased in over the 2004-2009 model years. To facilitate the use
of more effective emission controls, the standards also required a more than 90%
reduction in the sulfur content of gasoline, beginning in 2004.

The 1990 amendments also stipulated that oxygenated gasoline, designed to
reduce emissions of carbon monoxide, be sold in the worst CO nonattainment areas
and that “reformulated” gasoline (RFG), designed to reduce emissions of volatile
organic compounds and toxic air pollutants, be sold in the nine worst ozone
nonattainment areas (Los Angeles, San Diego, Houston, Baltimore, Philadelphia,
New Y ork, Hartford, Chicago, and Milwaukee); metropolitan Washington, DC, and
four areas in California were added to the mandatory list later. Other ozone
nonattainment areas can opt in to the RFG program; as of 2006, additiona areasin
11 stateshad done so. (Thefuelsprovisionswere modified by the Energy Policy Act
of 2005, removing the requirement that RFG contain oxygenates. Instead, the 2005
law required the use of increasing amounts of renewable fuel, most likely to be
ethanol, in motor fuels, beginning in 2006.)

Use of aternative fuels and development of cleaner engines was also to be
stimulated by the Clean-Fuel Fleet Program. In all of the most seriously polluted
ozone and CO nonattainment areas, centrally fueled fleets of 10 or more passenger
cars and light-duty trucks must purchase at least 30% clean-fuel vehicleswhen they
add new vehiclesto existing fleets, startingin 1999. (Theact originally required the
program to begin in 1998, but the start was delayed by ayear.) The percentage rose
to 50% in 2000 and 70%in 2001. Heavy-duty fleetsarerequired to purchase at |east
50% clean-fuel vehicles annually. A clean fuel vehicle is one which meets Low
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Emission Vehicle (LEV) standards and operates on reformulated gasoline,
reformulated diesel, methanol, ethanol, natural gas, liquefied petroleum gas,
hydrogen, or electricity.

In addition to the above program, California’s Zero Emission Vehicle (ZEV)
program aso is intended to promote the development of alternative fuels and
vehicles. Section 209(b) of the Clean Air Act grants California the authority to
developitsownvehicleemissionsstandardsif those standardsare at | east as stringent
as the federal standards. In addition to setting more stringent standards for all
vehicles, California used this authority to establish a program requiring auto
manufacturers to sell ZEVs (electric or hydrogen fuel cell vehicles) in the state
beginning in 2003. This program has been substantially modified since it was
enacted, and now allowscredit for hybrid and partial ZEV vehiclesin additiontotrue
ZEVs, but it has served as an incubator for lower emission technologies since its
adoption. Section 177 of the act alows other states to adopt California’ s stricter
standards: 10 states (Connecticut, Maine, Massachusetts, New Jersey, New Y ork,
Oregon, Pennsylvania, Rhode Island, Vermont, and Washington) have already
adopted them or are in the process of doing so.

The 1990 amendments also imposed tighter requirements on certification (an
auto’ suseful lifeisdefined as 100,000 milesinstead of the earlier 50,000 miles), on
emissions allowed during refueling, on low temperature CO emissions, on in-use
performance over time, and on warranties for the most expensive emission control
components (8 years/80,000 miles for the catalytic converter, electronic emissions
control unit, and onboard emissionsdiagnostic unit). Regulationswere also extended
to include nonroad fuels and engines.

Standardsfor trucksand buses using diesel engineswereal so strengthened. The
1990 amendments required new urban buses to reduce emissions of diesel
particul ates 92% by 1996, and all other heavy-duty diesel enginesto achieve an 83%
reduction by the same year. NO, emissions must also be reduced, 33% by 1998.
Authority to further strengthen these standards led to promulgation in January 2001
of new emission standards requiring a further 90%-95% reduction in emissions
phased in over the 2007-2010 model years, and areduction of 97% in the allowable
amount of sulfur in highway diesel fuel. These regulations were followed in May
2004 by similar requirements for nonroad diesel equipment, which will be phasedin
between 2007 and 2015.

Hazardous Air Pollutants

Completely rewritten by the Clean Air Act Amendments of 1990, Section 112
of theact establishesprogramsfor protecting public health and the environment from
exposure to toxic air pollutants. As revised by the 1990 amendments, the section
containsfour major provisions: Maximum Achievable Control Technology (MACT)
requirements; health-based standards; standardsfor stationary “areasources’ (small,
but numerous sources, such as gas stations or dry cleaners, that collectively emit
significant quantities of hazardous pollutants); and requirements for the prevention
of catastrophic releases.
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First, EPA isto establish technol ogy-based emission standards, called MACT
standards, for sources of 188 pollutants listed in the legidation, and to specify
categories of sources subject to the emission standards.> EPA is to revise the
standards periodically (at least every eight years). EPA can, on itsinitiative or in
response to a petition, add or delete substances or source categories from the lists.

Section 112 establishes a presumption in favor of regulation for the designated
pollutants; it requires regulation of the pollutants unless EPA or a petitioner is able
to show “that there is adequate data on the health and environmental effects of the
substance to determine that emissions, ambient concentrations, bioaccumulation or
deposition of the substance may not reasonably be anticipated to cause any adverse
effects to human health or adverse environmental effects.”

EPA isrequired to set standardsfor sources of thelisted pollutants that achieve
“the maximum degree of reduction in emissions’ taking into account cost and other
non-air-quality factors. The standards for new sources “shall not be less stringent
than the most stringent emissions level that is achieved in practice by the best
controlled similar source.” The standardsfor existing sources may be less stringent
than those for new sources, but must be no less stringent than the emission
limitations achieved by either the best performing 12% of existing sources (if there
aremorethan 30 such sourcesin the category or subcategory) or the best performing
five similar sources (if there are fewer than 30). Existing sources are given three
years following promulgation of standards to achieve compliance, with a possible
one-year extension; additional extensionsmay beavailablefor special circumstances
or for certain categories of sources. Existing sources that achieve voluntary early
emissions reductionswill receive a six-year extension for compliance with MACT.

The second major provision of Section 112 directs EPA to set health-based
standards to address situations in which asignificant residual risk of adverse health
effects or a threat of adverse environmental effects remains after installation of
MACT. This provision requires that EPA, after consultation with the Surgeon
Genera of the United States, submit a report to Congress on the public health
significance of residual risks, and recommend legislation regarding such risks. If
Congress does not legislate in response to EPA’s recommendations, then EPA is
required to issue standards for categories of sources of hazardous air pollutants as
necessary to protect the public health with an ample margin of safety or to prevent
an adverse environmental effect. A residual risk standard isrequired for any source
emitting a cancer-causing pollutant that poses an added risk to the most exposed
person of more than one in amillion. Residual risk standards are due eight years
after promulgation of MACT for the affected source category. Existing sourceshave
90 daysto comply with aresidual risk standard, with a possible two-year extension.
In general, residual risk standards do not apply to area sources.

The law directed EPA to contract with the National Academy of Sciences
(NAS) for astudy of risk assessment methodology, and created a Risk Assessment
and Management Commission to investigate and report on policy implications and

® The 1990 amendments specified 189 pollutants, but P.L. 102-187, enacted on December
4, 1991, deleted hydrogen sulfide from the list of toxic pollutants, leaving 188.
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appropriate uses of risk assessment and risk management. 1n 1994 NAS published
its report, Science and Judgment in Risk Assessment. The commission study,
Framework for Environmental Health Risk Management, was released in 1997.

Third, in addition to the technol ogy-based and heal th-based programsfor major
sources of hazardousair pollution, EPA isto establish standardsfor stationary “area
sources’ determined to present a threat of adverse effects to human health or the
environment. The provision requires EPA to regulate the stationary area sources
responsible for 90% of the emissions of the 30 hazardous air pollutants that present
the greatest risk to public health in the largest number of urban areas. In setting the
standard, EPA can impose less stringent “ generally available” control technologies,
rather than MACT.

Finally, Section 112 addresses prevention of sudden, catastrophic rel easesof air
toxics by establishing an independent Chemica Safety and Hazard Investigation
Board. The board is responsible for investigating accidents involving releases of
hazardous substances, conducting studies, and preparing reports on the handling of
toxic materials and measures to reduce the risk of accidents.

EPA isa sodirectedtoissue prevention, detection, and correction requirements
for catastrophic releases of air toxics by major sources. Section 112(r) requires
owners and operators to prepare risk management plans including hazard
assessments, measures to prevent releases, and a response program.

New Source Performance Standards

Section 111 of theact requires EPA to establish nationally uniform, technol ogy-
based standards (called New Source Performance Standards, or NSPS) for categories
of new industrial facilities. These standards accomplish two goals: first, they
establish aconsistent baseline for pollution control that competing firms must meet,
and thereby remove any incentive for states or communities to weaken air pollution
standardsin order to attract polluting industry; and second, they preserveclean air to
accommodate future growth, as well asfor its own benefits.

N SPS establish maximum emission levelsfor new major stationary sources—
powerplants, steel mills, and smelters, for example — with the emission levels
determined by the best “adequately demonstrated” continuous control technology
available, taking costs into account. EPA must regularly revise and update NSPS
applicableto designated sourcesasnew technol ogy becomesavailable, sincethegoal
isto prevent new pollution problemsfrom devel oping and to force theinstall ation of
new control technology.

The standards also apply to modifications of existing facilities, through a
process called New Source Review (NSR). The law’s ambiguity regarding what
constitutes a modification (subject to NSR) as opposed to routine maintenance of a
facility has led to litigation, with EPA proposing in recent years to modify its
interpretation of the requirements of this section.
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Solid Waste Incinerators

Prior to 1990, solid waste incinerators, which emit awide range of pollutants,
were subject to varying degrees of state and federal regulation depending on their
Size, age, and the type of waste burned. In anew Section 129, the 1990 amendments
established more consistent federal requirements specifying that emissions of 10
categories of pollutants be regulated at new and existing incinerators burning
municipal solid waste, medical waste, and commercial and industrial waste. The
amendments aso established emissions monitoring and operator training
reguirements.

Prevention of Significant Deterioration/Regional Haze

Sections 160-169 of the act establish requirements for the prevention of
significant deterioration of air quality (PSD). ThePSD programreflectstheprinciple
that areas where air quality is better than that required by NAAQS should be
protected from significant new air pollution even if NAAQS would not be violated.

The act divides clean air areas into three classes, and specifies the increments
of SO, and particulate pollution allowed in each. Class| areasincludeinternational
and national parks, wildernessand other pristine areas; allowableincrements of new
pollution in these areas are very small. Class|| areasinclude all attainment and not
classifiable areas, not designated as Class |; allowable increments of new pollution
intheseareasaremodest. ClasslI| represents sel ected areasthat states may designate
for devel opment; allowableincrements of new pollution arelarge (but not exceeding
NAAQS). Through an elaborate hearing and review process, astate can haveregions
redesignated from Class|I to Class|1 (although none have yet been so redesignated).

While the 1977 amendments only stipulated PSD standards for two pollutants,
SO, and particulates, EPA is supposed to establish standards for other criteria
pollutants. Thus far, only one of the other four has been addressed: the agency
promulgated standards for NO, in 1988.

Newly constructed polluting sources in PSD areas must install best available
control technology (BACT) that may be more strict than that required by NSPS. The
justifications of the policy are that it protects air quality, provides an added margin
of health protection, preserves clean air for future development, and prevents firms
from gaining a competitive edge by “shopping” for clean air to pollute.

In Sections 169A and B, the act also sets a national goal of preventing and
remedying impairment of visibility in national parks and wilderness areas, and
requires EPA to promulgate regulations to assure reasonable progress toward that
goal. Inthe 1990 amendments, Congress strengthened these provisions, which had
not been implemented.

Theamendmentsrequired EPA to establishaGrand Canyon Visibility Transport
Commission, composed of Governorsfrom each state in the affected region, an EPA
designee, and arepresentative of each of the national parksor wildernessareasinthe
region. Other visibility transport commissions can be established upon EPA’s
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discretion or upon petition from at least two states. Within 18 months of receiving
areport from one of these commissions, EPA isrequired to promulgate regul ations
to assure reasonabl e progress toward the visibility goal, including requirements that
states update their State Implementation Plansto contain emission limits, schedules
of compliance, and other measures necessary to make reasonable progress.
Specifically mentioned is a requirement that states impose Best Available Retrofit
Technology on existing sources of emissionsimpairing visibility.

The Grand Canyon Commission delivered a set of recommendationsto EPA in
June 1996, and the agency subsequently promulgated a “regional haze” program
applicable to all 50 states under this authority.

Acid Deposition Control

The Clean Air Act Amendments of 1990 added an acid deposition control
program (Title 1V) to the act. It set goals for the year 2000 of reducing annual SO,
emissions by 10 million tons from 1980 levels and reducing annual NO, emissions
by 2 million tons, also from 1980 levels.

The SO, reductions were imposed in two steps. Under Phase 1,
owners/operators of 111 electric generating facilitieslisted in the law that are larger
than 100 megawatts had to meet tonnage emission limitations by January 1, 1995.
This would reduce SO, emission by about 3.5 million tons. Phase 2 included
facilitieslarger than 75 megawatts, with adeadline of January 1, 2000. Compliance
has been 100%.

To introduce some flexibility in the distribution and timing of reductions, the
act creates a comprehensive permit and emissions allowance/trading system. An
allowance is a limited authorization to emit a ton of SO,. Issued by EPA, the
allowances would be alocated to Phase 1 and Phase 2 units in accordance with
baseline emissions estimates. Powerplants which commence operation after
November 15, 1990, would not receive any allowances. Thesenew unitswould have
to obtain allowances (offsets) from holders of existing allowances. Allowances may
betraded nationally during either phase. Thelaw also permitsindustrial sourcesand
powerplantsto sell alowancesto utility systems under regulations to be devel oped
by EPA. Allowances may be banked by a utility for future use or sale.

Theact provided for two types of salesto improvetheliquidity of theallowance
system and to ensure the availability of allowances for utilities and independent
power producerswho need them. First, aspecial reserve fund consisting of 2.8% of
Phase 1 and Phase 2 allowance allocations has been set aside for sale. Allowances
from this fund (25,000 annually from 1993 to 1999 and 50,000 thereafter) are sold
at a fixed price of $1,500 an allowance. Independent power producers have
guaranteed rights to these allowances under certain conditions. Second, an annual,
open auction sells allowances (150,000 from 1993 to 1995, and 250,000 from 1996
to 1999) with no minimum price. Utilities with excess allowances may have them
auctioned off at this auction, and any person may buy allowances.

The act essentially caps SO, emissions at individual existing sourcesthrough a
tonnage limitation, and at future plants through the allowance system. First,
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emissions from most existing sources are capped at a specified emission rate
multiplied by an historic baseline level. Second, for plants commencing operation
after November 15, 1990, emissions must be completely offset with additional
reductions at existing facilities beginning after Phase 2 compliance. However, as
noted above, the law provides some allowances to future powerplants which meet
certain criteria. The utility SO, emission cap is set at 8.9 million tons, with some
exceptions.

The act providesthat if an affected unit does not have sufficient allowances to
cover itsemissions, it is subject to an excess emission penalty of $2,000 per ton of
SO, and required to reduce an additional ton of SO, the next year for each ton of
excess pollutant emitted.

Theact asorequiresEPA toinventory industrial emissions of SO, and to report
every fiveyears, beginningin 1995. If theinventory showsthat industrial emissions
may reach levels above 5.60 million tons per year, then EPA isto take action under
the act to ensure that the 5.60 million ton cap is not exceeded.

The act requires EPA to set specific NO, emission rate limitations — 0.45 |b.
per million Btu for tangentially-fired boilers and 0.50 Ib. per million Btu for wall-
fired boilers— unlessthose rates can not be achieved by low-NO, burner technol ogy.
Tangentially and wall-fired boilers affected by Phase 1 SO, controls must also meet
NO, requirements. EPA wasto set emission limitationsfor other typesof boilersby
1997 based on low-NO, burner costs, which EPA did. In addition, EPA was to
propose and promulgate a revised new source performance standard for NO, from
fossil fuel steam generating units, which EPA aso did, in 1998.

Permits

The Clean Air Act Amendments of 1990 added a Title V to the act which
requires states to administer a comprehensive permit program for the operation of
sources emitting air pollutants. These requirements are modeled after similar
provisionsin the Clean Water Act. Previoudly, the Clean Air Act contained limited
provision for permits, requiring only new or modified major stationary sources to
obtain construction permits (under Section 165 of the act).

Sources subject to the permit requirementsgenerally include major sourcesthat
emit or have the potential to emit 100 tons per year of any regulated pollutant, plus
stationary and area sources that emit or have potential to emit lesser specified
amounts of hazardous air pollutants. However, in nonattainment areas, the permit
requirements also include sources which emit aslittle as 50, 25, or 10 tons per year
of VOCs, depending on the severity of the region’s nonattainment status (serious,
severe, or extreme).

States were required to devel op permit programs and to submit those programs
for EPA approval by November 15, 1993. EPA had one year to approve or
disapprove astate’ ssubmissioninwholeor in part. After the effective date of astate
plan, sources had 12 months to submit an actual permit application.
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Statesareto collect annual feesfrom sources sufficient to cover the* reasonable
costs’ of administering the permit program, with revenues to be used to support the
agency’s air pollution control program. The fee must be at least $25 per ton of
regulated pollutants (excluding carbon monoxide). Permitting authorities have
discretion not to collect fees on emissions in excess of 4,000 tons per year and may
collect other fee amounts, if appropriate.

The permit states how much of which air pollutants asourceisallowed to emit.
Asapart of the permit process, a source must prepare acompliance plan and certify
compliance. Theterm of permitsis limited to no more than five years; sources are
required to renew permits at that time. State permit authorities must notify
contiguous states of permit applicationsthat may affect them; the application and any
commentsof contiguous states must be forwarded to EPA for review. EPA can veto
apermit; however, thisauthority isessentially [imited to major permit changes. EPA
review need not include permits which simply codify elements of a state’s overall
clean air plan, and EPA has discretion to not review permits for small sources.
Holding a permit to some extent shields a source from enforcement actions: the act
provides that a source cannot be held in violation if it is complying with explicit
reguirements addressed in apermit, or if the state findsthat certain provisionsdo not
apply to that source.

Enforcement

Section 113 of the act, which was also strengthened by the 1990 amendments,
covers enforcement. The section establishes federal authority to issue agency and
court orders requiring compliance and to impose penalties for violations of Act
requirements. Section 114 authorizes EPA to require sources to submit reports; to
monitor emissions; and to certify compliance with the act’s requirements, and
authorizes EPA personnel to conduct inspections.

Like most federal environmental statutes, the Clean Air Act is enforced
primarily by states or loca governments; they issue most permits, monitor
compliance, and conduct the majority of inspections. The federa government
functions as a backstop, with authority to review state actions. The agency may act
independently or may file its own enforcement action in cases where it concludes
that a state’ s response was inadequate.

The act aso provides for citizen suits both against persons (including
corporations or government agencies) alleged to have violated emissions standards
or permit requirements, and against EPA in caseswherethe Administrator hasfailed
to perform an action that isnot discretionary under theact. Citizen groupshave often
used the latter provision to compel the Administrator to promulgate regulations
required by the statute.

The 1990 amendments elevated penalties for some knowing violations from
misdemeanors to felonies; removed the ability of a source to avoid an enforcement
order or civil penalty by ceasing aviolation within 60 days of notice; gave authority
to EPA to assess administrative penalties; and authorized $10,000 awardsto persons
supplying information leading to convictions under the act.
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Stratospheric Ozone Protection

Title VI of the 1990 Clean Air Act Amendments represents the United States
primary response on the domestic front to the ozone depletion issue. It also
implements the U.S. international responsibilities under the Montreal Protocol on
Substances that Deplete the Ozone Layer (and its amendments). Indeed, Section
606(a)(3) providesthat the Environmental Protection Agency shall adjust phase-out
schedules for ozone-depl eting substances in accordance with any future changesin
Montreal Protocol schedules. Asaresult, the phase-out schedulescontainedin Title
VI for various ozone-depl eting compounds have now been superseded by subsequent
amendments to the Montreal Protocol.

Since passage of Title VI, ozone-depleting substances such as CFCs, methyl
chloroform, carbon tetrachloride, and halons (referred to as Class 1 substances) have
been phased out by industrial countries, including the United States. New uses of
hydrochlorofluorocarbons (HCFCs) (called Class 2 substances under Title VI) are
banned beginning January 1, 2015, unless the HCFCs are recycled, used as a
feedstock, or used as a refrigerant for appliances manufactured prior to January 1,
2020. Production of HCFCs is to be frozen January 1, 2015, and phased out by
January 1, 2030. Exemptions consistent with the Montreal Protocol are allowed.

The EPA is required to add any substance with an ozone depletion potential
(ODP) of 0.2 or greater to thelist of Class 1 substances and set a phase-out schedule
of no morethan seven years. For example, methyl bromide (ODP estimated by EPA
at 0.7) was added to the list in December 1993, requiring its phaseout by January 1,
2001, this decision was altered by Congress in 1998 to harmonize the U.S. methyl
bromide phase-out schedul e with the 2005 deadline set by the partiesto the Montreal
Protocol in 1997. Also, EPA isrequired to add any substance that is known or may
be reasonably anticipated to harm the stratosphere to the list of Class 2 substances
and set a phase-out schedule of no more than ten years.

Title VI contains several implementing strategies to avoid releases of ozone-
chemicalstotheatmosphere, including (1) for Class 1 substancesused asrefrigerants
— lowest achievable level of use and emissions, maximum recycling, and safe
disposal required by July 1, 1992; (2) for servicing or disposing refrigeration
equipment containing Class 1 and 2 substances— venting banned as of July 1, 1992;
(3) for motor vehicleair conditioners containing Class 1 or 2 substances— recycling
required by January 1, 1992 (smaller shops by January 1, 1993); (4) sale of small
containersof class 1 and 2 substances— banned within two years of enactment; and
(5) nonessentia products — banned within two years of enactment.

(For current issues, see CRS Report RL33776, Clean Air Act Issues in the 110"
Congress. Implementation and Oversight.)
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Table 5. Major U.S. Code Sections of the Clean Air Act

(codified generally as 42 U.S.C. 7401-7671)

Clean Air
Act, as
42 U.S.C. Section Title Amended
Subchapter | — | Programs and Activities
Part A — Air Quality Emissions and Limitations
7401 Findings, purpose Sec. 101
7402 Cooperative activities Sec. 102
7403 Research, investigation, training Sec. 103
7404 Research relating to fuels and vehicles Sec. 104
7405 Grantsfor air pollution planning and control Sec. 105
programs
7406 Interstate air quality agencies; program cost Sec. 106
limitations
7407 Air quality control regions Sec. 107
7408 Air quality criteriaand control techniques Sec. 108
7409 National primary and secondary air quality Sec. 109
standards
7410 SIPsfor national primary and secondary air quality Sec. 110
standards
7411 Standards of performance for new stationary Sec. 111
sources
7412 Hazardous air pollutants Sec. 112
7413 Federal enforcement Sec. 113
7414 Recordkeeping, inspections, monitoring, and entry Sec. 114
7415 International air pollution Sec. 115
7416 Retention of state authority Sec. 116
7417 Advisory committees Sec. 117
7418 Control of pollution from federal facilities Sec. 118
7419 Primary nonferrous smelter orders Sec. 119
7420 Noncompliance penalty Sec. 120
7421 Consultation Sec. 121
7422 Listing of certain unregulated pollutants Sec. 122
7423 Stack heights Sec. 123
7424 Assurance of adequacy of state plans Sec. 124
7425 Measures to prevent economic Sec. 125
disruption/unemployment
7426 Interstate pollution abatement Sec. 126
7427 Public notification Sec. 127
7428 State boards Sec. 128
7429 Solid waste combustion Sec. 129
7430 Emission factors Sec. 130
7431 Land use authority Sec. 131
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42 U.S.C.

Section Title

Clean Air
Act, as
Amended

Part B — Ozone Protection (repealed — new provisions related to stratospheric ozone
protection are found at 42 U.S.C. 7671 et seq., below)

Part C — Prevention of Significant Deterioration of Air Quality
Subpart | — Clean Air
7470 Congressional declaration of purpose Sec. 160
7471 Plan requirements Sec. 161
7472 Initial classifications Sec. 162
7473 Increments and ceilings Sec. 163
7474 Arearedesignation Sec. 164
7475 Preconstruction requirements Sec. 165
7476 Other pollutants Sec. 166
7477 Enforcement Sec. 167
7478 Period before plan approval Sec. 168
7479 Definitions Sec. 169
Subpart Il — Visibility Protection
7491 Visibility protection for federal class| areas Sec. 169A
7492 Visibility Sec. 169B
Part D — Plan Requirements for Nonattainment Areas
Subpart 1 — Nonattainment Areas in General
7501 Definitions Sec. 171
7502 Nonattainment plan provisionsin general Sec. 172
7503 Permit requirements Sec. 173
7504 Planning procedures Sec. 174
7505 Environmental Protection Agency grants Sec. 175
7505a Maintenance plans Sec. 175A
7506 Limitations on certain federal assistance Sec. 176
7506a Interstate transport commissions Sec. 176A
7507 New motor vehicle emission standardsin Sec. 177
nonattainment areas
7508 Guidance documents Sec. 178
7509 Sanctions and consequences of failureto attain Sec. 179
7509a International border areas Sec. 179B
Subpart 2 — Additional Provisions for Ozone Nonattainment Areas
7511 Classifications and attainment dates Sec. 181
7511a Plan submissions and requirements Sec. 182
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Clean Air
Act, as
42 U.S.C. Section Title Amended
7511b Federal ozone measures Sec. 183
7511c Control of interstate ozone air pollution Sec. 184
7511d Enforcement for Severe and Extreme ozone Sec. 185
nonattainment areas for failure to attain
7511e Transitional areas Sec. 185A
7511f NO, and VOC study Sec. 185B
Subpart 3 — Additional Provisions for Carbon Monoxide Nonattainment Areas
7512 Classification and attainment dates Sec. 186
7512a Plan submissions and requirements Sec. 187
Subpart 4 — Additional Provisions for Particulate Matter Nonattainment Areas
7513 Classifications and attainment dates Sec. 188
7513a Plan provisions and schedules for plan submissions Sec. 189
7513b Issuance of RACM and BACM guidance Sec. 190
Subpart 5 — Additional Provisions for Areas Designated Nonattainment for
Sulfur Oxides, Nitrogen Dioxide, or Lead
7514 Plan submission deadlines Sec. 191
7514a Attainment dates Sec. 192
Subpart 6 — Savings Provisions
7515 General savings clause Sec. 193
Subchapter Il — [Emission Standards for Moving Sources
Part A — Motor Vehicle Emission and Fuel Standards
7521 Emission standards for new motor vehicles or Sec. 202
engines
7522 Prohibited acts Sec. 203
7523 Actionsto restrain violations Sec. 204
7524 Civil penalties Sec. 205
7525 Motor vehicle and engines testing and certification Sec. 206
7541 Compliance by vehicles and enginesin actual use Sec. 207
7542 Information collection Sec. 208
7543 State standards Sec. 209
7544 State grants Sec. 210
7545 Regulation of fuels Sec. 211
7547 Nonroad engines and vehicles Sec. 213
7548 Study of particulate emissions from motor vehicles Sec. 214
7549 High altitude performance adjustments Sec. 215
7550 Definitions Sec. 216
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Clean Air
Act, as
42 U.S.C. Section Title Amended
7551 Study and report on fuel consumption of CAAA of Sec. 203
1977
7552 Motor vehicle compliance program fees Sec. 217
7553 Prohibition on production of engines requiring Sec. 218
leaded gasoline
7554 Urban bus standards Sec. 219
Part B — Aircraft Emissions Standards
7571 Establishment of standards Sec. 231
7572 Enforcement of standards Sec. 232
7573 State standards and controls Sec. 233
7574 Definitions Sec. 234
Part C — Clean Fuel Vehicles
7581 Definitions Sec. 241
7582 Requirements applicable to clean-fuel vehicles Sec. 242
7583 Standards for light-duty clean-fuel vehicles Sec. 243
7584 Administration and enforcement as per California Sec. 244
standards
7585 Standards for heavy-duty clean-fuel vehicles Sec. 245
7586 Centrally fueled fleets Sec. 246
7587 Vehicle conversions Sec. 247
7588 Federal agency fleets Sec. 248
7589 Cdlifornia pilot test program Sec. 249
7590 General provisions Sec. 250
Subchapter 11l — |General Provisions
7601 Administration Sec. 301
7602 Definitions Sec. 302
7603 Emergency powers Sec. 303
7604 Citizen suits Sec. 304
7605 Representation in litigation Sec. 305
7606 Federal procurement Sec. 306
7607 Administrative proceedings and judicial review Sec. 307
7608 Mandatory licensing Sec. 308
7609 Policy review Sec. 309
7610 Other authority Sec. 310
7611 Records and audits Sec. 311
7612 Economic impact analyses Sec. 312
7614 Labor standards Sec. 314
7615 Separability Sec. 315
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Clean Air
Act, as
42 U.S.C. Section Title Amended
7616 Sewage treatment plants Sec. 316
7617 Economic impact assessment Sec. 317
7619 Air quality monitoring Sec. 319
7620 Standardized air quality modeling Sec. 320
7621 Employment effects Sec. 321
7622 Employee protection Sec. 322
7624 Cost of vapor recovery equipment Sec. 323
7625 Vapor recovery for small business marketers of Sec. 324
petroleum products
7625-1 Exemptions for certain territories Sec. 325
7625a Statutory construction Sec. 326
7626 Authorization of appropriations Sec. 327
7627 Air pollution from Outer Continental Shelf Sec. 328
activities
Subchapter IV-A [Acid Deposition Control
7651 Findings and purposes Sec. 401
7651a Definitions Sec. 402
7651b Sulfur dioxide allowance program for existing and Sec. 403
new units
7651c Phase | sulfur dioxide requirements Sec. 404
7651d Phase I sulfur dioxide requirements Sec. 405
7651f Nitrogen oxides emission reduction program Sec. 407
7651g Permits and compliance plans Sec. 408
7651h Repowered sources Sec. 409
7651i Election for additional sources Sec. 410
7651] Excess emissions penalty Sec. 411
7651k Monitoring, reporting, and record keeping Sec. 412
requirements
7651l General compliance with other provisions Sec. 413
7651m Enforcement Sec. 414
7651n Clean coal technology regulatory incentives Sec. 415
76510 Contingency guarantee, auctions, reserve Sec. 416
Subchapter V — | Permits
7661 Definitions Sec. 501
7661a Permit programs Sec. 502
7661b Permit applications Sec. 503
7661c Permit requirements and conditions Sec. 504
7661d Notification to administrator and contiguous states Sec. 505
7661e Other authorities Sec. 506
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Clean Air
Act, as
42 U.S.C. Section Title Amended
7661f Small business stationary source technical and Sec. 507
environmental compliance assistance program
Subchapter VI — | Stratospheric Ozone Protection
7671 Definitions Sec. 601
7671a Listing of class| and class Il substances Sec. 602
7671b Monitoring and reporting requirements Sec. 603
7671c Phase-out of production and consumption of class| Sec. 604
substances
7671d Phase-out of production and consumption of class || Sec. 605
substances
7671e Accelerated schedule Sec. 606
7671f Exchange authority Sec. 607
7671g National recycling and emission reduction program Sec. 608
7671h Servicing of motor vehicle air conditioners Sec. 609
7671i Nonessential products containing Sec. 610
chlorofluorocarbons
7671] Labeling Sec. 611
7671k Safe alternatives policy Sec. 612
7671l Federal procurement Sec. 613
7671m Relationship to other laws Sec. 614
7671n Authority of Administrator Sec. 615
76710 Transfers among parties to Montreal Protocol Sec. 616
7671p International cooperation Sec. 617
7671q Miscellaneous provisions Sec. 618
[29 U.S.C. 655] |Chemical Process Safety Management Sec. 304 of
CAA of 1990
[29 U.SC. Clean Air Employment Transition Assistance Sec. 1101 of
1662¢€] CAA of 1990

Note: Thistable shows only the magjor U.S. Code sections. For more detail and to determine when
a section was added, consult the officia printed version of the U.S. Code.
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Clean Water Act®

The principal law governing pollution of the nation’s surface waters is the
Federal Water Pollution Control Act, or Clean Water Act. Originaly enacted in
1948, it was totally revised by amendments in 1972 that gave the act its current
shape. The 1972 legidation spelled out ambitious programs for water quality
improvement that have since been expanded and are still being implemented by
industries and municipalities. Congress made certain fine-tuning amendments in
1977, revised portions of the law in 1981, and enacted further amendmentsin 1987.
Table6 liststhe origina law and major amendments to it.

Table 6. Clean Water Act and Major Amendments
(codified generally as 33 U.S.C. 1251-1387)

Y ear Act Public Law
1948 |Federal Water Pollution Control Act P.L. 80-845 (Act of June 30, 1948)
1956 |Water Pollution Control Act of 1956 P.L. 84-660 (Act of July 9, 1956)
1961 [Federa Water Pollution Control Act P.L.87-88
Amendments
1965 |Water Quality Act of 1965 P.L.89-234
1966 [Clean Water Restoration Act P.L. 89-753
1970 |Water Quality Improvement Act of 1970 |P.L. 91-224, Part |
1972 [Federa Water Pollution Control Act P.L. 92-500
Amendments
1977 |Clean Water Act of 1977 P.L.95-217
1981 |Municipal Wastewater Treatment P.L.97-117
Construction Grants Amendments
1987 |Water Quality Act of 1987 P.L. 100-4

Authorizationsfor appropriationsto support thelaw generally expired at theend
of FY 1990 (September 30, 1990). Programs did not lapse, however, and Congress
has continued to appropriate funds to carry out the act. For a review of ongoing
implementation of the act, see CRS Report RL33800, Water Quality Issues in the
110™ Congress: Oversight and Implementation, by Claudia Copeland.

Background

The Federal Water Pollution Control Act of 1948 was the first comprehensive
statement of federal interest in clean water programs, and it specifically provided
state and local governments with technical assistance funds to address water
pollution problems, including research. Water pollution was viewed as primarily a
state and local problem, hence, there were no federally required goals, objectives,
limits, or even guidelines. When it came to enforcement, federal involvement was
strictly limited to mattersinvolving interstate waters and only with the consent of the
state in which the pollution originated.

¢ Prepared by Claudia Copeland, Specialist in Resources and Environmental Policy,
Environmental Policy Section, Resources, Science, and Industry Division.
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During the latter half of the 1950s and well into the 1960s, water pollution
control programs were shaped by four laws which amended the 1948 statute. They
dedlt largely with federal assistance to municipa dischargers and with federal
enforcement programs for all dischargers. During this period, the federal role and
federal jurisdiction were gradually extended to include navigable intrastate, as well
asinterstate, waters. Water quality standards became afeature of the law in 1965,
requiring statesto set standardsfor interstate watersthat would be used to determine
actual pollution levels.

By thelate 1960s, there was awidespread perception that existing enforcement
procedures were too time-consuming and that the water quality standards approach
was flawed because of difficultiesin linking a particular discharger to violations of
stream quality standards. Additionally, there was mounting frustration over the slow
pace of pollution cleanup effortsand asuspicion that control technol ogieswerebeing
devel oped but not applied to the problems. These perceptionsand frustrations, along
with increased public interest in environmental protection, set the stage for the 1972
amendments.

The 1972 statute did not continue the basic components of previous laws as
much as it set up new ones. It set optimistic and ambitious goals, required all
municipal and industrial wastewater to be treated before being discharged into
waterways, increased federal assistance for municipal treatment plant construction,
strengthened and streamlined enforcement, and expanded the federal role while
retaining the responsibility of states for day-to-day implementation of the law.

The 1972 |egislation declared as its objective the restoration and maintenance
of the chemical, physical, and biological integrity of the nation’ swaters. Two goals
also were established: zero discharge of pollutants by 1985 and, as an interim goal
and where possible, water quality that is both “fishable” and “swimmable” by
mid-1983. Whilethose dates have passed, the goalsremain, and effortsto attain the
goals continue.

The Clean Water Act (CWA) today consists of two major parts, one being the
Title Il and Title VI provisions which authorize federa financial assistance for
municipal sewagetreatment plant construction. Theother isregul atory requirements,
found throughout the act, that apply to industrial and municipal dischargers.

The act has been termed a technology-forcing statute because of the rigorous
demands placed on those who are regul ated by it to achieve higher and higher levels
of pollution abatement. Industries were given until July 1, 1977, to install “best
practicable control technology” (BPT) to clean up waste discharges. Municipal
wastewater treatment plants were required to meet an equivalent goal, termed
“secondary treatment,” by that date. (Municipalities unable to achieve secondary
treatment by that date were allowed to apply for case-by-case extensions up to July
1, 1988. According to EPA, 86% of all cities met the 1988 deadline; the remainder
were put under judicial or administrative schedul es requiring compliance as soon as
possible. However, many cities, especially smaller ones, continue to make
investments in building or upgrading facilities needed to achieve secondary
treatment.) Cities that discharge wastes into marine waters were eligible for
case-by-case waivers of the secondary treatment requirement, where sufficient
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showing could be made that natural factors provide significant elimination of
traditional forms of pollution and that both balanced populations of fish, shellfish,
and wildlife and water quality standards would be protected.

The act required greater pollutant cleanup than BPT by no later than March 31,
1989, generally demanding that industry use the “best avail able technology” (BAT)
that is economically achievable. Compliance extensions of aslong astwo years are
availablefor industrial sourcesutilizinginnovativeor aternativetechnology. Failure
to meet statutory deadlines could lead to enforcement action.

Control of toxic pollutant discharges has been a key focus of water quality
programs. Inaddition to the BPT and BAT national standards, statesare required to
implement control strategies for waters expected to remain polluted by toxic
chemicals even after industrial dischargers have installed the best available cleanup
technologies required under the law. Development of management programs for
these post-BAT pollutant problems was a prominent element in the 1987
amendments and is a key continuing aspect of CWA implementation.

Prior to the 1987 amendments, programsin the Clean Water Act were primarily
directed at point-source pollution— wastes discharged from discreteand identifiable
sources, such as pipes and other outfalls. In contrast, except for general planning
activities, little attention had been given to nonpoint-source pollution (stormwater
runoff from agricultural lands, forests, construction sites, and urban areas), despite
estimatesthat it represents more than 50% of the nation’ sremaining water pollution
problems. Asit travels across land surface towards rivers and streams, rainfall and
snowmelt runoff picks up pollutants, including sediments, toxic materials, and
conventional wastes (e.g., nutrients) that can degrade water quality.

The 1987 amendments authorized measures to address such pollution by
directing statesto devel op and implement nonpoint pollution management programs
(Section 319 of the act). States were encouraged to pursue groundwater protection
activitiesas part of their overall nonpoint pollution control efforts. Federal financial
assistance was authorized to support demonstration projects and actua control
activities. These grants may cover up to 60% of program implementation costs.

Whilethe act imposes great technol ogical demands, it also recognizesthe need
for comprehensive research on water quality problems. Thisis provided throughout
the statute, on topics including pollution in the Great Lakes and Chesapeake Bay,
in-place toxic pollutants in harbors and navigable waterways, and water pollution
resulting from mine drainage. The act also provides support to train personnel who
operate and maintain wastewater treatment facilities.

Federal and State Responsibilities. Under this act, federal jurisdiction
is broad, particularly regarding establishment of national standards or effluent
limitations. The Environmental Protection Agency (EPA) issues regulations
containingthe BPT and BAT effluent standards applicableto categoriesof industrial
sources (such as iron and steel manufacturing, organic chemical manufacturing,
petroleum refining, and others). Certain responsibilities are delegated to the states,
and this act, like other environmental laws, embodies a philosophy of federa -state
partnership in which the federal government sets the agenda and standards for
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pollution abatement, while states carry out day-to-day activities of implementation
and enforcement. Delegated responsibilities under the act include authority for
gualified states to issue discharge permits to industries and municipalities and to
enforce permits. (As of December 2006, 45 states had been delegated the permit
program; EPA issues discharge permits in the remaining states.)

Inaddition, statesareresponsi blefor establishing water quality standards, which
consist of a designated use (recreation, water supply, industrial, or other), plus a
numerical or narrative statement identifying maximum concentrations of various
pollutants which would not interfere with the designated use. These standards serve
as the backup to federally set technology-based requirements by indicating where
additional pollutant controls are needed to achieve the overal goals of the act.

Titles Il and VI — Municipal Wastewater
Treatment Construction

Federal law has authorized grants for planning, design, and construction of
municipal sewage treatment facilities since 1956 (Act of July 9, 1956, or P.L.
84-660). Congress greatly expanded this grant is programin 1972. Sincethat time
Congress has authorized $65 billion and appropriated morethan $76 billionin Clean
Water Act funds to aid wastewater infrastructure plant construction (not including
congressionally earmarked appropriationsfor specific projects). Grantsareallocated
among the statesaccordingto acomplex statutory formulathat combinestwofactors:
state population and an estimate of municipal sewage treatment funding needs
derived from a biennial survey conducted by EPA and the states.

The most recent EPA-state estimate, completed in 2000, indicated that nearly
$181 billion is needed to build and upgrade needed municipal wastewater treatment
plantsin the United States and for other types of water quality improvement projects
that are eligiblefor funding under the act. In 2002, EPA released anew report called
the Gap Analysiswhich estimated that, over the next two decades, the United States
needs to spend nearly $390 hillion to replace existing wastewater infrastructure
systems and to build new ones. Estimates of future funding needs and questions
about federal support continue to be prominent.

Under the Title Il construction grants program established in 1972, federal
grants were made for several types of projects (such as secondary or more stringent
treatment and associated sewers) based on a priority list established by the states.
Grants were generally available for as much as 55% of total project costs. For
projects using innovative or alternative technology (such as reuse or recycling of
water), as much as 75% federal funding was alowed. Recipients were responsible
for non-federal costs but were not required to repay federal grants.

Policymakers have debated the tension between assisting municipal funding
needs, which remain large, and theimpact of grant programs such asthe Clean Water
Act’s on federal spending and budget deficits. In the 1987 amendments to the act,
Congress attempted to deal with that apparent conflict by extending federal aid for
wastewater treatment construction through FY 1994, yet providing a transition
towards full state and local government responsibility for financing after that date.
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Grants under the traditional Title Il program were authorized through FY 1990.
Under Title VI of the act, grants to capitaize State Water Pollution Control
Revolving Funds, or loan programs, were authorized beginning in FY 1989to replace
the Title Il grants. States contribute matching funds, and under the revolving loan
fund concept, monies used for wastewater treatment construction will be repaid to
astate, to be available for future construction in other communities. All states now
have functioning loan programs, but the shift from federal grants to loans, since
FY 1991, hasbeen easier for somethan others. The new financing requirementshave
been a problem for cities (especially small towns) that have difficulty repaying
project loans. Statutory authorization for grants to capitalize state loan programs
expiredin 1994; however, Congress has continued to provide annual appropriations.

Permits, Regulations, and Enforcement

To achieveits objectives, the act embodies the concept that all dischargesinto
the nation’ s waters are unlawful, unless specifically authorized by a permit. Thus,
more than 65,000 industrial and municipal dischargers must obtain permits from
EPA (or qualified states) under the act’s National Pollutant Discharge Elimination
System (NPDES) program (authorized in Section 402 of theact). AnNPDES permit
requires the discharger (source) to attain technology-based effluent limits (BPT or
BAT for industry, secondary treatment for municipalities, or more stringent for water
quality protection). Permits specify the control technology applicable to each
pollutant, the effluent limitations a discharger must meet, and the deadline for
compliance. Sources are required to maintain records and to carry out effluent
monitoring activities. Permits areissued for five-year periods and must be renewed
thereafter to alow continued discharge.

The NPDES permit incorporates numerical effluent limitationsissued by EPA.
The initial BPT limitations focused on regulating discharges of conventional
pollutants, such as bacteria and oxygen-consuming materials. The more stringent
BAT limitations emphasi ze control ling toxic pollutants— heavy metals, pesticides,
and other organic chemicals. Inaddition to these limitations applicableto categories
of industry, EPA has issued water quality criteria for more than 115 pollutants,
including 65 named classes or categoriesof toxic chemicals, or “priority pollutants.”
These criteriarecommend ambient, or overall, concentration level sfor the pollutants
and provide guidance to states for establishing water quality standards that will
achieve the goals of the act.

A separate type of permit isrequired to dispose of dredge or fill material in the
nation’s waters, including wetlands. Authorized by Section 404 of the act, this
permit program isadministered by the U.S. Army Corps of Engineers, subject to and
using EPA’s environmental guidance. Some types of activities are exempt from
these permit requirements, including certain farming, ranching, and forestry practices
which do not alter the use or character of the land; some construction and
maintenance; and activities already regul ated by states under other provisions of the
act. EPA may delegate certain Section 404 permitting responsibility to qualified
states and has done so twice (Michigan and New Jersey). For sometime, the act’s
wetlands permit program has been one of the most controversial parts of the law.
Somewho wish to devel op wetlands maintain that federal regulation intrudes on and
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impedes privateland-use decisions, whileenvironmentalists seek moreprotectionfor
remaining wetlands and limits on activities that take place in wetlands.

Nonpoint sourcesof pollution, which EPA and statesbelieveareresponsiblefor
the majority of water quality impairments in the nation, are not subject to CWA
permits or other regulatory requirements under federal law. They are covered by
state programs for the management of runoff, under Section 319 of the act.

Other EPA regulations under the CWA include guidelines on using and
disposing of sawagesludgeand guidelinesfor discharging pollutantsfrom land-based
sources into the ocean. (A related statute, the Ocean Dumping Act, regulates the
intentional disposal of wastes into ocean waters.) EPA also provides guidance on
technologies that will achieve BPT, BAT, and other effluent limitations.

The NPDES permit, containing effluent limitations on what may be discharged
by a source, isthe act’s principal enforcement tool. EPA may issue a compliance
order or bring acivil suitin U.S. district court against persons who violate the terms
of apermit. The penalty for such a violation can be as much as $25,000 per day.
Stiffer penalties are authorized for criminal violations of the act — for negligent or
knowing violations— of as much as $50,000 per day, threeyears' imprisonment, or
both. A fine of as much as $250,000, 15 years in prison, or both, is authorized for
‘knowing endangerment’ — violations that knowingly place another person in
imminent danger of death or serious bodily injury. Finally, EPA is authorized to
assess civil penalties administratively for certain well-documented violations of the
law. These civil and crimina enforcement provisions are contained in Section 309
of theact. EPA, working with the Army Corps of Engineers, also has responsibility
for enforcing against entities who engage in activities that destroy or alter wetlands.

Whilethe CWA addressesfedera enforcement, the majority of actionstakento
enforce the law are undertaken by states, both because states issue the majority of
permits to dischargers and because the federal government lacks the resources for
day-to-day monitoring and enforcement. Like most other federal environmental
laws, CWA enforcement is shared by EPA and states, with states having primary
responsibility. However, EPA has oversight of state enforcement and retains the
right to bring adirect action whereit believesthat astate hasfailed to taketimely and
appropriate action or where a state or local agency requests EPA involvement.
Finally, the federal government acts to enforce against criminal violations of the
federal law.

In addition, individuals may bring a citizen suit in U.S. district court against
persons who violate a prescribed effluent standard or limitation. Individuals also
may bring citizen suits against the Administrator of EPA or equivalent state official
(where program responsibility has been del egated to the state) for failureto carry out
anondiscretionary duty under the act.
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Table 7. Major U.S. Code Sections of the Clean Water Act

(codified generally as 33 U.S.C. 1251-1387)

Clean Water Act

33U.SC. Section Title (asamended)
Subchapter | —  [Research and Related Programs
1251 Congressional declaration of goals and policy Sec. 101
1252 Comprehensive programs for water pollution Sec. 102
control
1253 Interstate cooperation and uniform laws Sec. 103
1254 Research, investigations, training and Sec. 104
information
1255 Grants for research and development Sec. 105
1256 Grants for pollution control programs Sec. 106
1257 Mine water pollution demonstrations Sec. 107
1258 Pollution control in the Great Lakes Sec. 108
1259 Training grants and contracts Sec. 109
1260 Applications for training grants and contracts; Sec. 110
allocations
1261 Scholarships Sec. 111
1262 Definitions and authorization Sec. 112
1263 Alaska village demonstration project Sec. 113
1265 In-place toxic pollutants Sec. 115
1266 Hudson River reclamation demonstration Sec. 116
project
1267 Chesapeake Bay Sec. 117
1268 Great Lakes Sec. 118
1269 Long Island Sound Sec. 119
1270 Lake Champlain Basin program Sec. 120
1273 L ake Pontchartrain Basin Sec. 121
1274 Wet weather watershed pilot projects Sec. 121
Subchapter I — |Grants for Construction of Treatment Works
1281 Congressional declaration of purpose Sec. 201
1282 Federal share Sec. 202
1283 Plans, specifications, estimates, and payments Sec. 203
1284 Limitations and conditions Sec. 204
1285 Allotment of grant funds Sec. 205
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Clean Water Act

33U.SC. Section Title (asamended)

1286 Reimbursement and advanced construction Sec. 206
1287 Authorization of appropriations Sec. 207
1288 Areawide waste treatment management Sec. 208
1289 Basin planning Sec. 209
1290 Annual survey Sec. 210
1291 Sewage collection system Sec. 211
1292 Definitions Sec. 212
1293 L oan guarantees Sec. 213
1294 Public information on water recycling, reuse Sec. 214
1295 Requirements for American materials Sec. 215
1296 Determination of priority Sec. 216
1297 Guidelines for cost-effective analysis Sec. 217
1298 Cost effectiveness Sec. 218
1299 State certification of projects Sec. 219
1300 Pilot program for alternative water source

projects Sec. 220
1301 Sewer overflow control grants Sec. 221
Subchapter Il — |Standards and Enforcement
1311 Effluent Limitations Sec. 301
1312 Water quality-related effluent limitations Sec. 302
1313 Water quality standards and implementation Sec. 303

plans
1314 Information and guidelines Sec. 304
1315 State reports on water quality Sec. 305
1316 National standards of performance Sec. 306
1317 Toxic and pretreatment effluent standards Sec. 307
1318 Records and reports, inspections Sec. 308
1319 Enforcement Sec. 309
1320 International pollution abatement Sec. 310
1321 Qil and hazardous substance liability Sec. 311
1322 Marine sanitation devices Sec. 312
1323 Federal facility pollution control Sec. 313
1324 Clean lakes Sec. 314
1325 National study commission Sec. 315
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Clean Water Act

33U.SC. Section Title (asamended)

1326 Thermal discharges Sec. 316
1327 Omitted (alternative financing) Sec. 317
1328 Aquaculture Sec. 318
1329 Nonpoint source management program Sec. 319
1330 National estuary study Sec. 320
Subchapter IV — |Permits and Licenses
1341 Certification Sec. 401
1342 National pollutant discharge elimination Sec. 402

system
1343 Ocean discharge criteria Sec. 403
1344 Permits for dredge and fill materials Sec. 404
1345 Disposal or use of sewage sludge Sec. 405
1346 Coastal recreation water quality monitoring

and notification Sec. 406
Subchapter V — |General Provisions
1361 Administration Sec. 501
1362 Definitions Sec. 502
1363 Water pollution control advisory board Sec. 503
1364 Emergency powers Sec. 504
1365 Citizen suits Sec. 505
1366 Appearance Sec. 506
1367 Employee protection Sec. 507
1368 Federal procurement Sec. 508
1369 Administrative procedure and judicial review Sec. 509
1370 State authority Sec. 510
1371 Authority under other laws and regulations Sec. 511
1372 Labor standards Sec. 513
1373 Public health agency coordination Sec. 514
1374 Effluent standards and water quality Sec. 515

information advisory committee
1375 Reports to Congress Sec. 516
1376 Authorization of appropriations Sec. 517
1377 Indian tribes Sec. 518
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Clean Water Act
33U.SC. Section Title (asamended)
Subchapter VI — [State Water Pollution Control Revolving
Funds
1381 Grants to states for establishment of revolving Sec. 601
funds
1382 Capitalization grant agreements Sec. 602
1383 Water pollution control revolving loan funds Sec. 603
1384 Allotment of funds Sec. 604
1385 Corrective actions Sec. 605
1386 Audits, reports, fiscal controls, intended use Sec. 606
plan
1387 Authorization of appropriations Sec. 607

Notes. This table shows only the major code sections. For more detail and to determine when a
section was added, consult the official printed version of the U.S. Code. 33 U.S.C. §1274 was added
by P.L. 106-554 and was designated as Section 121 of the act. Another Section 121, added by P.L.
106-457, is classified to Section 1273 of Title 33.
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Ocean Dumping Act’

The Ocean Dumping Act has two basic ams: to regulate intentional ocean
disposal of materials, and to authorize related research. Title | of the Marine
Protection, Research, and Sanctuaries Act of 1972 (MPRSA, P.L. 92-532), whichis
often referred to just as the Ocean Dumping Act, contains permit and enforcement
provisions for ocean dumping. Research provisions are contained in Title I,
concerning general and ocean disposal research; Title 1V, which established a
regiona marineresearch program; and TitleV, which addresses coastal water quality
monitoring. The third title of the MPRSA, not addressed here, authorizes the
establishment of marine sanctuaries. Table 8 shows the original enactment and
subsequent amendments.

Table 8. Ocean Dumping Act and Amendments
(codified as 33 U.S.C. 1401-1445, 16 U.S.C. 1431-1447f, 33 U.S.C. 2801-2805)

Y ear Act Public Law Number

1972 |Marine Protection, Research, and Sanctuaries Act |P.L. 92-532

1974 |London Dumping Convention Implementation P.L.93-254

1977 | Authorization of Appropriations P.L.95-153

1980 |Authorization of Appropriations P.L.96-381

1980 |Authorization of Appropriations P.L. 96-572

1982 | Surface Transportation Assistance Act P.L.97-424

1986 |Budget Reconciliation P.L. 99-272, §86061-6065

1986 |Water Resources Development Act P.L. 99-662, 88211, 728,

1172

1987 |Water Quality Act of 1987 P.L. 100-4, 8508

1988 | Ocean dumping research amendments P.L. 100-627, Titlel

1988 |Ocean Dumping Ban Act P.L. 100-688, Title|

1988 |U.S. Public Vessel Medical Waste Anti-Dumping [P.L. 100-688, Title I11
Act of 1988

1990 |Regiona marine research centers P.L. 101-593, Title I

1992 |National Coastal Monitoring Act P.L. 102-567, TitleV

1992 |Water Resources Development Act P.L. 102-580, 88504-510

" Prepared by Claudia Copeland, Specialist in Resources and Environmental Policy,
Environmental Policy Section, Resources, Science and Industry Division.
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Background

Thenatureof marinepollutionrequiresthat it beregulatedinternationaly, since
once a pollutant enters marine waters, it knows no boundary. Thus, a series of
regional treaties and conventions pertaining to local marine pollution problems and
more comprehensive international conventions providing uniform standards to
control worldwide marine pollution has evolved over the last 35 years.

At the same time that key international protocols were being adopted and
ratified by large number of countries worldwide (early 1970s), the United States
enacted the MPRSA to regulate disposal of wastes in marine waters that are within
U.S.jurisdiction. It utilizesacomprehensiveand uniform waste management system
to regulate disposal or dumping of all materials into ocean waters. Prior to 1972,
U.S. marine waters had been used extensively as a convenient alternative to land-
based sites for the disposal of various wastes such as sewage sludge, industrial
wastes, and pipeline discharges and runoff.

The basic provisions of the act have remained virtually unchanged since 1972,
but many new authorities have been added. These newer partsinclude (1) research
responsibilities for EPA; (2) specific direction that EPA phase out the disposal of
“harmful” sewage sludges and industrial wastes; (3) a ban on the ocean disposal of
sawage sludge and industrial wastes by December 31, 1991, (4) inclusion of Long
Island Sound within the purview of the act; and (5) inclusion of medical waste
provisions. Authorizations for appropriations to support provisions of the law
expired at the end of FY 1997 (September 30, 1997). Authorities did not lapse,
however, and Congress has continued to appropriate funds to carry out the act.

Four federal agencies have responsibilities under the Ocean Dumping Act:
EPA, the U.S. Army Corps of Engineers, the National Oceanic and Atmospheric
Administration (NOAA), and the Coast Guard. EPA has primary authority for
regulating ocean disposal of all substances except dredged spoils, which are under
the authority of the Corps of Engineers. NOAA is responsible for long-range
research on the effects of human-induced changesto the marine environment, while
EPA is authorized to carry out research and demonstration activities related to
phasing out sewage sludge and industrial waste dumping. The Coast Guard is
charged with maintaining surveillance of ocean dumping.

Regulating Ocean Dumping

Title | of the MPRSA prohibits all ocean dumping, except that allowed by
permits, in any ocean waters under U.S. jurisdiction, by any U.S. vessel, or by any
vessdl sailingfromaU.S. port. Theact bansany dumping of radiological, chemical,
and biological warfare agents and any high-level radioactive waste, and medical
wastes. Permits for dumping of other materials, except dredge spoils, can beissued
by the EPA after notice and opportunity for public hearings where the Administrator
determines that such dumping will not unreasonably degrade or endanger human
health, welfare, the marine environment, ecological systems, or economic
potentialities. EPA designates sites for ocean dumping and specifiesin each permit
where the materia isto be disposed.
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In 1977, Congressamended the act to requirethat dumping of municipal sewage
sludge or industrial wastes which unreasonably degrade the environment cease by
December 1981. In 1986 amendments, Congress directed that ocean disposal of all
wastes cease at the traditional 12-mile site off the New Y ork/New Jersey coast (that
is, barred issuance of permits at the 12-mile site) and be moved to a new site 106
miles offshore. In 1988, Congress enacted several laws amending the Ocean
Dumping Act, with particular emphasis on phasing out sewage sludge and industrial
waste disposal in the ocean, which continued despite earlier legidative efforts.

In 1992, Congress amended the act to permit states to adopt ocean dumping
standards more stringent than federal standards and to require that permits conform
with long-term management plans for designated marine dumpsites, to ensure that
permitted activities are consistent with expected uses of the site.

Virtually al ocean dumping that occurstoday isdredged material — sediments
removed from the bottom of water bodies in order to maintain navigation channels
and berthing areas. The Corps of Engineers issues permits for ocean dumping of
dredged material, the bulk of which resultsfrom maintenance dredging by the Corps
itself or its contractors. According to data compiled by the Corps, each year an
average of 70 million cubic yards of dredged sediment material is disposed of in the
ocean at designated sites. Before sediments can be permitted to be dumped in the
ocean, they are evaluated to ensure that the dumping will not cause significant
harmful effects to human health or the marine environment. EPA isresponsiblefor
developing criteriato ensure that the ocean disposal of dredge spoils does not cause
environmental harm. Permitsfor ocean disposal of dredged material areto be based
on the same criteria utilized by EPA under other provisions of the act, and to the
extent possible, EPA-recommended dumping sitesareused. Wheretheonly feasible
disposition of dredged material would violate the dumping criteria, the Corps can
request an EPA waiver. Amendments enacted in 1992 expanded EPA’s role in
permitting of dredged material by authorizing EPA to impose permit conditions or
even deny a permit, if necessary to prevent environmental problems.

Permitsissued under the Ocean Dumping Act specify the type of material to be
disposed, theamount to betransported for dumping, thelocation of the dumpsite, the
length of time the permit isvalid, and special provisionsfor surveillance. The EPA
Administrator can requireapermit applicant to provideinformation necessary for the
review and evaluation of the application.

Enforcement

The act authorizes EPA to assess civil penalties of not more than $50,000 for
each violation of a permit or permit requirement, taking into account such factors as
gravity of theviolation, prior violations, and demonstrations of good faith; however,
no penalty can be assessed until after notice and opportunity for ahearing. Criminal
penalties (including seizure and forfeiture of vessels) for knowing violations of the
act also are authorized. In addition, the act authorizes penalties for ocean dumping
of medical wastes (civil penaties up to $125,000 for each violation and criminal
penalties up to $250,000, five yearsin prison, or both). The Coast Guard isdirected
to conduct surveillance and other appropriate enforcement activities to prevent
unlawful transportation of material for dumping, or unlawful dumping. Like many
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other federal environmental laws, the Ocean Dumping Act allows individuals to
bring a citizen suit in U.S. district court against any person, including the United
States, for violation of apermit or other prohibition, limitation, or criterion issued
under Title| of the act.

In conjunction with the Ocean Dumping Act, the Clean Water Act (CWA)
regulatesall dischargesinto navigablewatersincludingtheterritorial seas. Although
these two laws overlap in their coverage of dumping from vessels within the
territorial seas, any question of conflict is essentially moot because EPA has
promulgated a uniform set of standards (40 C.F.R. Parts 220-229). The Ocean
Dumping Act preempts the CWA in coastal waters or open oceans, and the CWA
controlsinestuaries. Statesare permittedto regul ate ocean dumpinginwaterswithin
their jurisdiction under certain circumstances.

Theact also requiresthe EPA Administrator, to the extent possible, to apply the
standards and criteria binding upon the United States that are stated in the 1972
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matters (known as the London Dumping Convention). This Convention, signed by
more than 85 countries, includes Annexes that prohibit the dumping of mercury,
cadmium and other substances such as DDT and PCBs, solid wastes and persistent
plastics, oil, high-level radioactive wastes, and chemical and biological warfare
agents; and requires specia permitsfor other heavy metals, cyanides and fluorides,
and medium- and low-level radioactive wastes.

Research and Coastal Water Quality Monitoring

Title 1l of the MPRSA authorizes two types of research: general research on
ocean resources, under the jurisdiction of the National Oceanic and Atmospheric
Administration (NOAA); and EPA research related to phasing out ocean disposal
activities.

NOAA isdirected to carry out acomprehensive, long-term research programon
the effects not only of ocean dumping, but also of pollution, overfishing, and other
human-induced changes on the marine ecosystem. Additionally, NOAA assesses
damages from spills of petroleum and petroleum products.

EPA'’ s research role includes “research, investigations, experiments, training,
demonstrations, surveys, and studies’ to minimize or end the dumping of sewage
sludge and industrial wastes, along with research on aternatives to ocean disposal.
Amendments in 1980 required EPA to study technological options for removing
heavy metals and certain organic materials from New Y ork City’s sewage sludge.

TitlelV of theMPRSA established nineregional marineresearch boardsfor the
purpose of developing comprehensive marine research plans, considering water
guality and ecosystem conditions and research and monitoring priorities and
objectivesin eachregion. Theplans, after approval by NOAA and EPA, areto guide
NOAA in awarding research grant funds under thistitle of the act.

TitleV of the MPRSA established a national coastal water quality monitoring
program. It directs EPA and NOAA jointly to implement a long-term program to
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collect and anayze scientific data on the environmental quality of coastal
ecosystems, including ambient water quality, health and quality of living resources,
sources of environmental degradation, and dataon trends. Resultsof these activities
(including intensive monitoring of key coastal waters) are intended to provide
information necessary to design and implement effective programs under the Clean
Water Act and Coastal Zone Management Act.

Table 9. Major U.S. Code Sections of the

Marine Protection, Research, and Sanctuaries Act
(codified as 33 U.S.C. 1401-1445, 16 U.S.C. 1431-1447f, 33 U.S.C. 2801-2805)

Section Title Ocean Dumping Act
33U.S.C.
1401 Congressional findings, policy, declaration of Sec. 2
purpose
1401 Definitions Sec. 3
Titlel — [Permit Program
1411 Prohibited acts Sec. 101
1412 Dumping permit program Sec. 102
1412a Emergency dumping of industrial waste Sec. 102A
1413 Corps of Engineers permits Sec. 103
1414 Permit conditions Sec. 104
1414a S_pecial provisions regarding certain dumping Sec. 104A
sites
1414b Ocean dumping of sewage sludge and industrial Sec. 104B
waste
1414c Prohibition on disposal of sewage sludge at Sec. 104C
landfills on Staten Island
1415 Penalties Sec. 105
1416 Relationship to other laws Sec. 106
1417 Enforcement Sec. 107
1418 Regulations Sec. 108
1419 International cooperation Sec. 109
1420 Authorization of appropriations Sec. 111
1421 Omitted (Annual report to Congress) Sec. 112
Titlell — |Research Programs
1441 Monitoring and research programs Sec. 201
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Section Title Ocean Dumping Act
1442 Research program respecting possible long- Sec. 202
range effects of pollution, overfishing, and
man-induced changes of ocean ecosystems
1443 Research program respecting ocean dumping Sec. 203
and other methods of waste disposal
1444 Annual reports Sec. 204
1445 Authorization of appropriations Sec. 205
Title I1l — |Marine Sanctuaries (omitted from this chapter)
Title IV — |Regional Marine Research Programs
16 U.S.C.
1447 Purposes Sec. 401
1447a Definitions Sec. 402
1447b Regional marine research boards Sec. 403
1447¢ Regional research plans Sec. 404
1447d Research grant program Sec. 405
1447e Report on research program Sec. 406
1447f Authorization of appropriations Sec. 407
TitleV — [National Coastal Monitoring System
33 U.S.C.
2801 Purposes Sec. 501
2802 Definitions Sec. 502
2803 Comprehensive coastal water quality Sec. 503
monitoring program
2804 Report to Congress Sec. 504
2805 Authorization of appropriations Sec. 505
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Safe Drinking Water Act®

The Safe Drinking Water Act (SDWA), Title X1V of the Public Health Service
Act, is the key federal law for protecting public water supplies from harmful
contaminants. First enacted in 1974 and substantively amended in 1986 and 1996,
the act is administered through programs that establish standards and treatment
requirements for public water supplies, control underground injection of wastes,
finance infrastructure projects, and protect sources of drinking water. The 1974 law
established the current federal -state arrangement in which states may be del egated
primary implementation and enforcement authority for the drinking water program.
The state-administered Public Water Supply Supervision (PWSS) Program remains
thebasic program for regulating the nation’ spublic water systems, and 49 stateshave
assumed this authority. SDWA appropriations were authorized through FY 2003.

Table 10. Safe Drinking Water Act and Amendments
(codified generally as 42 U.S.C. 300f-300j)

Y ear Act Public Law Number

1974 Safe Drinking Water Act of 1974 P.L.93-523

1977 Safe Drinking Water Act Amendments of 1977 P.L.95-190

1979 Safe Drinking Water Act Amendments P.L. 96-63

1980 Safe Drinking Water Act Amendments P.L. 96-502

1986 Safe Drinking Water Act Amendments of 1986 P.L. 99-339

1988 Lead Contamination Control Act of 1988 P.L. 100-572

1996 Safe Drinking Water Act Amendments of 1996 P.L. 104-182

2002 Public Health Security and Bioterrorism P.L.107-188

Preparedness and Response Act of 2002

Background

As indicated by Table 10, the Safe Drinking Water Act has been amended
several times since enactment of the Safe Drinking Water Act of 1974 (P.L. 93-523).
Congress enacted P.L. 93-523 after nationwide studies of community water systems
revealed widespread water quality problems and health risks resulting from poor
operating procedures, inadequate facilities, and poor management of public water
supplies in communities of all sizes. The 1974 law gave EPA substantial
discretionary authority to regulate drinking water contaminants and gave states the
lead role in implementation and enforcement.

The first mgjor amendments (P.L. 99-339), enacted in 1986, were largely
intended to increase the pace at which EPA regulated contaminants. From 1974 until
1986, EPA had regulated just one additional contaminant beyond the 22 standards

8 Prepared by Mary Tiemann, Specialist in Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.
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previously developed by the Public Health Service. The 1986 amendments required
EPA to (1) issue regulations for 83 specified contaminants by June 1989 and for 25
more contaminants every three years thereafter, (2) promulgate requirements for
disinfection and filtration of public water supplies, (3) ban the use of lead pipes and
lead solder in new drinking water systems, (4) establish an elective wellhead
protection program around public wells, (5) establish ademonstration grant program
for state and local authorities having designated sole-source aquifers to develop
groundwater protection programs, and (6) issue rules for monitoring injection wells
that inject wastes below a drinking water source. The amendments also increased
EPA’ s enforcement authority.

The Lead Contamination Control Act of 1988 (P.L. 100-572) added anew Part
F to the SDWA. These provisions were intended to reduce exposure to lead in
drinking water by requiring therecall of lead-lined water coolers, and requiring EPA
to issue a guidance document and testing protocol for statesto help schools and day
care centers identify and correct lead contamination in school drinking water.

After the regulatory schedule mandated in the 1986 amendments proved to be
unworkable for EPA, states and public water systems, the 104" Congress made
sweeping changes to the act with the SDWA Amendments of 1996 (P.L. 104-182).
Asover-arching themes, these amendments aimed to target resourcesto address the
greatest health risks, add some regulatory flexibility, provide funding for federal
drinking water mandates, and improve water systems compliance capacity. The
amendments revoked the requirement that EPA regulate 25 new contaminants every
three years, and provided a risk-based approach for selecting contaminants for
regulation. Among other changes, Congress added some flexibility to the standard-
setting process, required EPA to conduct health risk reduction and cost analyses for
most new standards, authorized a state revolving loan fund (SRF) program to help
public water systems finance projects needed to meet SDWA requirements, added
programs to improve small system compliance, expanded consumer information
reguirements, increased the act’ s focus on pollution prevention through a voluntary
source water protection program, and streamlined the act’ s enforcement provisions.
P.L. 104-182 extended authorizations for appropriations under the act through
FY 2003.

In June 2002, drinking water security provisions were added to the SDWA
through the Public Heath Security and Bioterrorism Preparedness and Response Act
of 2002 (P.L. 107-188). Key provisions of the act include requirements for
community water systems serving more than 3,300 individuals to conduct
vulnerability assessments and prepare emergency preparedness and response plans
and requirements for EPA to conduct research on preventing and responding to
terrorist or other attacks.

National Drinking Water Regulations

A key component of the SDWA is the requirement that EPA promulgate
national primary drinking water regulations for contaminants that may pose health
risksand that arelikely to be present in public water supplies. Section 1412 instructs
EPA on how to select contaminants for regulation and specifies how EPA must
establish regulations once a contaminant has been selected. The regulations apply to
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the roughly 168,000 privately and publicly owned water systemsthat provide piped
water for human consumption to at least 15 service connections or that regularly
serve at least 25 people. EPA has issued regulations for roughly 90 contaminants.

Contaminant Selection and Regulatory Schedules. Section 1412, as
amended in 1996, directs EPA to select contaminants for regulatory consideration
based on occurrence, health effects, and meaningful opportunity for health risk
reduction. Startingin 1998, and every five yearsthereafter, EPA must publish alist
of contaminants that may warrant regulation. Starting in 2001, and every five years
thereafter, EPA must determine whether or not to regulate at least five of the listed
contaminants. The act requires EPA to evaluate contaminants that present the
greatest health concern and to regulate contaminants that occur at concentration
levels and frequencies of public health concern. The amendments also included
schedules for EPA to complete regulations for specific contaminants (i.e., radon,
arsenic, disinfectants and disinfection byproducts, and Cryptosproridium).

Standard Setting. For each contaminant that EPA determines requires
regulation, EPA must set a non-enforceable maximum contaminant level goal
(MCLG) at aleve at which no known or anticipated adverse health effects occur and
which allows an adequate margin of safety. EPA must then set an enforceable
standard, a maximum contaminant level (MCL), as close to the MCLG as is
“feasible” using best technology, treatment techniques, or other means available
(taking costsinto consideration). EPA generally setsstandardsbased ontechnologies
that are affordable for |large communities; however, under P.L. 104-182, EPA isnow
required, when issuing a regulation for a contaminant, to list any technologies or
other means that comply with the MCL and that are affordable for three categories
of small public water systems (serving populations of 10,000 or fewer). If EPA does
not identify technologies that are affordable for small systems, then EPA must
identify small system “variance” technologies or other means that may not achieve
the MCL but are protective of public health.

Another provision added in 1996 requires EPA, when proposing aregulation,
to publish adetermination asto whether or not the benefits of the standard justify the
costs. If EPA determines that the benefits do not justify the costs, EPA may, with
certain exceptions, promulgate a standard that maximizes health risk reduction
benefits at a cost that isjustified by the benefits.

New SDWA regulations generally become effective three years after
promulgation. Up to two additional years may be allowed if EPA (or a state in the
caseof anindividual system) determinesthetimeisneeded for capital improvements.
Section 1448 outlines procedures for judicia review of EPA actions involving the
establishment of SDWA regulations and other final EPA actions.

Risk Assessment. The 1996 amendments also added risk assessment and
risk communication provisions to SDWA. When developing regulations, EPA is
required to (1) use the best available, peer-reviewed science and supporting studies
and data; and (2) make publicly available arisk assessment document that discusses
estimated risks, uncertainties, and studies used in the assessment. When proposing
drinking water regulations, EPA must publish a health risk reduction and cost
anaysis(HRRCA). EPA may promulgateaninterim standard without first preparing
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this benefit-cost analysis or making a determination as to whether the benefits of a
regulation would justify the costsif EPA determines that a contaminant presents an
urgent threat to public health.

Variances and Exemptions. Inanticipation that some systems, particularly
smaller ones, could have difficulty complying with every regulation, Congress
included in the SDWA provisions for variances and exemptions. Section 1415
authorizes a state to grant a public water system a variance from a standard if raw
water quality prevents the standard from being met despite application of best
technology, and the variance does not result in an unreasonable risk to health. A
1996 provision (Subsection 1415(e)) authorizes variances specifically for small
systems based on application of best affordable technology.

When developing aregulation, if EPA cannot identify atechnology that meets
the standard and is affordable for small systems, EPA must identify variance
technologies that are affordable but do not necessarily meet the standard. In cases
where EPA has identified variance technologies, states may grant small system
variances to systems serving 3,300 or fewer persons if the system cannot afford to
comply with a standard (through treatment, an aternative water source, or
restructuring) and the variance ensures adequate protection of public health. States
also may grant these variancesto systems serving between 3,301 and 10,000 persons
with EPA approval. To receive asmall system variance, the system must install a
variance technology.

Section 1416 authorizes states to grant public water systems temporary
exemptions from standards or treatment techniques if a system cannot comply for
other compelling reasons (including costs). Anexemptionisintendedto giveawater
system more time to comply with aregulation and can be issued only if it will not
result in an unreasonable health risk. A qualified system may receive an exemption
for up to threeyearsbeyond the compliance deadline. Systemsserving 3,300 or fewer
persons may receive a maximum of three additional two-year extensions, for atotal
exemption duration of nine years.

State Primacy

Section 1413 authorizes states to assume primary oversight and enforcement
responsibility (primacy) for public water systems. To assume primacy, states must
adopt regulations at least as stringent as national requirements, develop adequate
procedures for enforcement, adopt authority for administrative penalties, maintain
records, and develop a plan for providing emergency water supplies. Currently, 55
of 57 states and territories have primacy authority. The act authorizes $100 million
annually for EPA to make grants to states to administer the Public Water System
Supervision Program. States may also use part of their SRF grant for this purpose.

Enforcement, Consumer Information, and Citizen Suits

The Safe Drinking Water Act requires public water systems to monitor their
water supplies to ensure compliance with drinking water standards and to report
monitoring results to the states. States review monitoring data submitted by public



CRS-48

water systems, or conduct their own monitoring, to determine system compliance
with drinking water regulations. EPA monitors public water system compliance
primarily by reviewing the violation data submitted by the states.

Section 1414 requires that, whenever EPA finds that a public water systemin
a state with primary enforcement authority does not comply with regulations, the
agency must notify the state and the system and provide assistance to bring the
systeminto compliance. If the statefailsto commence enforcement action within 30
days after the notification, EPA is authorized to issue an administrative order or
commence acivil action. In anon-primacy state, EPA must notify an elected local
official (if any has jurisdiction over the water system) before commencing an
enforcement action against the system.

The 1996 amendments strengthened enforcement authorities, streamlined the
process for issuing federal administrative orders, increased administrative penalty
amounts, made more sections of the act clearly subject to EPA enforcement, and
required states (as a condition of primacy) to have administrative penalty authority.
The amendments also provided that no enforcement action may be taken against a
public water system that has a plan to consolidate with another system.

Consumer Information and Reports. Enforcement provisionsasorequire
public water systems to notify customers of violations of drinking water standards
or other requirements, such as monitoring and reporting. Systems must notify
customers within 24 hours of any violations that have the potential to cause serious
health effects as a result of short-term exposure (e.g., violations of microbial
standards). The amendments also require community water systems to mail to all
customersanannual “ consumer confidencereport” on contaminantsdetected intheir
drinking water. States must prepare annual reportson the compliance of public water
systemsand make summariesavailableto EPA and the public, and EPA must prepare
annual national compliance reports.

Citizen Suits. Section 1449 providesfor citizens civil actions. Citizen suits
may be brought against any person or agency allegedly in violation of provisions of
the act, or against the Administrator for aleged failureto perform any action or duty
that is not discretionary.

Compliance Improvement Programs

The 1996 amendments added two state-administered programs aimed at
improving public water system compliance with drinking water regulations. the
operator certification program and the capacity development program. Section 1419
required statesto adopt programsfor training and certifying operators of community
and non-transient non-community systems (e.g., schools and workplaces that have
their own wells). In 1999, EPA issued guidelines specifying minimum certification
standards. EPA isrequiredtowithhold 20% of astate’ srevolving fund (SRF) annual
grant unless the state has adopted and is implementing an operator certification
program. Section 1420 required states to establish capacity development programs,
also based on EPA guidance. These programs must include (1) lega authority to
ensure that new systems have the technical, financial, and managerial capacity to
meet SDWA requirements; and (2) a strategy to assist existing systems that are
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experiencing difficulties to come into compliance. EPA isrequired to withhold a
portion of SRF grants from states that do not have capacity development strategies.

Ground Water Protection Programs

Most small water systems rely on ground water as a source of drinking water,
and Part C of the act focuses on ground water protection. Section 1421 authorized the
establishment of state underground injection control (UIC) programs to protect
underground sources of drinking water. In 1977, EPA issued mandated regulations
containing minimum requirements for the underground injection of wastesinto five
classes of disposal wells and requiring states to prohibit any underground injection
not authorized by state permit. The law specified that the regulations could not
interfere with the underground injection of brine from oil and gas production or
recovery of oil unless underground sources of drinking water would be affected.
Section 1422 authorized affected states to submit plans to EPA for implementing
UIC programsand, if approved, to assume primary enforcement responsibility. EPA
isrequired to implement the program if a state’ s plan has not been approved or the
state has chosen not to assume program responsi bility (Section 1423). For oil and gas
injection operations only, states with UIC programs are delegated primary
enforcement authority without meeting EPA regulations (Section 1425).

Section 1424(e) authorizes EPA to make determinations, on EPA’ sinitiative or
upon petition, that an aquifer is the sole or principal drinking water source for an
area. In areas that overlie a designated sole-source aquifer, no federal funding may
be committed for projects that EPA determines may contaminate such an aquifer.
Any person may petition for sole source aquifer designation.

Theact containsthreeadditional state programsaimed specifically at protecting
ground water. Added in 1986, Section 1427 established proceduresfor demonstration
programsto devel op, implement, and assess critical aguifer protection areas already
designated by the Administrator as sole source aquifers. Section 1428, also added
in 1986, established an elective state program for protecting wellhead areas around
public water system wells. If a state established a wellhead protection program by
1989, and EPA approved the state' s program, then EPA may award grants covering
between 50% and 90% of the costs of implementing the program. Section 1429,
added in 1996, authorizes EPA to make 50% grantsto statesto develop programsto
ensure coordinated and comprehensive protection of ground water within the states.
Appropriations for these three programs and for UIC state program grants were
authorized through FY 2003.

Source Water Assessment and Protection Programs

In 1996, Congress broadened the act’ s pollution prevention focus to embrace
surface water, in addition to ground water, protection. Section 1453 required EPA to
publish guidance for states to implement source water assessment programs that
delineate boundaries of areas from which systems receive their water, and identify
the origins of contaminantsin delineated areas to determine systems' susceptibility
to contamination. Stateswith approved assessment programs may adopt alternative



CRS-50

monitoring requirements to provide systems with monitoring relief provided under
Section 1418.

Section 1454 authorized a source water petition program based on voluntary
partnerships between state and local governments. States may establish a program
under which acommunity water system or local government may submit a petition
to the state requesting assistance in developing a voluntary source water quality
protection partnership to (1) reduce the presence of contaminantsin drinking water;
(2) receivefinancial or technical assistance; and (3) devel op along-term source water
protection strategy. This section authorized, through FY 2003, $5 million each year
for grants to states to support petition programs. States also may use 10% of their
annual SRF grant to support various source water protection activitiesincluding the
petition program.

State Revolving Funds

In 1996, Congress authorized a drinking water state revolving loan fund
(DWSREF) program to help systems finance improvements needed to comply with
SDWA regulations (Section 1452). EPA is authorized to make grants to states to
capitalize DWSRFs, which states then may use to make loans to public water
systems. States must match 20% of the federal grant, and grants are allotted among
the states based on the results of the latest quadrennial needs survey. Each state and
the District of Columbiamust receive at least 1% of the appropriated funds. A state
may transfer up to 33% of the grant to the Clean Water Act (CWA) SRF, or an
equivalent amount from the CWA SRF to the DWSRF through FY2002. This
authority has been extended in subsequent appropriations acts.

DWSRFs may be used to provide loans for expenditures EPA has determined
will facilitate compliance or significantly further the act’'s health protection
objectives. States must make available 15% of their annua allotment for loan
assistanceto systemsthat serve 10,000 or fewer persons, to the extent that funds can
be obligated for eigible projects. States may use up to 30% of their DWSRF grant
to provide loan subsidies (including forgiveness of principal) to help economically
disadvantaged communities. Also, states may use a portion of funds for technical
assistance, source water protection and capacity development programs, and for
operator certification. Thelaw authorized appropriationsof $599 millionfor FY 1994
and $1 billion per year for FY 1995 through FY 2003 for the DWSRF program.

Drinking Water Security

The 107" Congress passed the Public Health Security and Bioterrorism
Preparedness and Response Act of 2002 (P.L. 107-188). TitleIV of the Bioterrorism
Act amended the SDWA to address threats to drinking water security. Key
provisions are summarized below.

Vulnerability Assessments. Section 1433 wasadded to SDWA, requiring
each community water system serving more than 3,300 individuals to conduct an
assessment of the system’ s vulnerability to terrorist attacks or other intentional acts
to disrupt the provision of a safe and reliable drinking water supply. This provision
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established deadlines, based on system size, for community water systemsto certify
to EPA that they had conducted a vulnerability assessment and to submit to EPA a
copy of the assessment. The law required al these systemsto complete vulnerability
assessments by June 30, 2004, or earlier. Section 1433 exempts the contents of the
vulnerability assessments from disclosure under the Freedom of Information Act
(except for information contained in the certification identifying the system and the
date of the certification), and provides for civil and criminal penalties for
inappropriate disclosure of information by government officials.

In addition, Section 1433 required each community water system serving more
than 3,300 individual sto prepareor revise an emergency response planincorporating
the results of the vulnerability assessment. EPA wasrequired to provide guidanceto
smaller systems on how to conduct vulnerability assessments, prepare emergency
response plans, and address threats.

The act authorized $160 million for FY 2002, and such sums as may be
necessary for FY 2003 through FY 2005, to providefinancial assistanceto community
water systems to conduct vulnerability assessments, to prepare response plans, and
to address basic security enhancements and significant threats.

TheBioterrorism Act also added new SDWA Sections 1434 and 1435 directing
the EPA Administrator to review methods by which terroristsor others could disrupt
the provision of safe water supplies. EPA was required to review methods for
preventing, detecting, and responding to such disruptions, and methodsfor providing
alternative drinking water suppliesif awater system was destroyed or impaired. The
act authorized $15 million for FY 2002, and such sums as may be necessary for
FY 2003 through FY 2005 to carry out these sections.

Emergency Powers. Under Section 1431, the Administrator hasemergency
powersto issue ordersand commencecivil actionif (1) acontaminant likely to enter
apublic water supply system poses asubstantial threat to public health, and (2) state
or local officials have not taken adequate action. The Bioterrorism Act amended this
section to specify that EPA’s emergency powers include the authority to act when
thereisathreatened or potential terrorist attack or other intentional act to disrupt the
provision of safe drinking water or to impact the safety of a community’s water

supply.

Tampering with Public Water Systems. Section 1432 providesfor civil
and criminal penalties against any person who tampers, attemptsto tamper, or makes
athreat to tamper with apublic water system. Amendments made by the Bioterrorism
Act increased criminal and civil penalties for tampering, attempting to tamper, or
making threats to tamper with public water supplies. The maximum prison sentence
for tampering was increased from 5 to 20 years. The maximum prison sentence for
attempting to tamper, or making threatsto tamper, wasincreased from 3 to 10 years.
The maximum fine that may be imposed for tampering was increased from $50,000
to $1 million. The maximum finefor attempting to tamper, or threatening to tamper,
was increased from $20,000 to $100,000.

Emergency Assistance. SDWA Subsection 1442(b) authorizes EPA to
providetechnical assistance and to make grantsto states and public water systemsto
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assist in responding to and alleviating emergency situations. The Bioterrorism Act
amended Subsection 1442(d) to authorize appropriations for such emergency
assistance of not more than $35 million for FY2002, and such sums as may be
necessary for each fiscal year thereafter.

Other Selected Provisions

Section 1417 prohibits the use of pipe, solder, or flux that isnot “lead free” (as
defined by the SDWA) in the installation or repair of public water systems or
plumbing in residentia or other facilities providing drinking water. It prohibits the
sale of pipes and plumbing fixtures that are not lead free, and the sale of solder or
flux that is not lead free (unlessit is properly labeled), with the exception of pipes
used in manufacturing or industrial processing.® The 1996 Amendments also
required limits to be set on the amount of lead that may leach from new plumbing
fixtures.

Section 1442 authorizes EPA to conduct research on the causes, treatment,
control, and prevention of diseases resulting from contaminants in water. Section
1442(b) authorizes EPA to make grants and provide technical assistance to states or
public water systems to assist them in responding to emergency situations; $35
million are authorized to be appropriated each year for thispurpose. Section 1442(e)
authorized $15 million for each year, through FY 2003, for EPA to provide technical
assistanceto small public water systemsand Indian Tribesto help them comply with
SDWA regulations. Section 1458 directed EPA to conduct studies regarding
subpopulations at greater risk, biological mechanisms, and waterborne disease
occurrences.

Section 1447 providesthat any federal agency havingjurisdictionover federally
owned and maintained public water systems must comply with all federal, state and
local drinking water requirements as well as any underground injection control
programs. The President may exempt afacility from compliance with arequirement
if he determines it to be in the paramount interest of the country to do so.
Exemptions last one year, but additional exemptions may be granted.

Under Section 1457, EPA may usethe estrogeni ¢ substances screening program
created in the Food Quality Protection Act of 1996 (P.L. 104-170) to provide for
testing of substances that may be found in drinking water, if the Administrator
determines that a substantial population may be exposed to such substances.

° For purposes of Section 1417, theterm“lead free” refersto soldersand flux containing not
more than 0.2% lead, and refers to pipes and pipe fittings containing not more than 8.0%
lead.
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Table 11. Major U.S. Code Sections of the Safe Drinking Water
Act (Title XIV of the Public Health Service Act)

(42 U.S.C. 300f-300j-26)

Safe Drinking
Water Act
42 U.SC. Section Title (as amended)
Subchapter XII — [Safety of Public Drinking Water Systems
Part A — Definitions
300f Definitions Sec. 1401
Part B — Public Water Systems
300g Coverage Sec. 1411
300g-1 National drinking water regulations Sec. 1412
300g-2 State primary enforcement responsibility Sec. 1413
300g-3 Enforcement of drinking water regulations Sec. 1414
300g-4 Variances Sec. 1415
300g-5 Exemptions Sec. 1416
300g-6 Prohibitions on the use of |ead pipes, solder, and Sec. 1417
flux
300g-7 Monitoring of contaminants Sec. 1418
300g-8 Operator certification Sec. 1419
300g-9 Capacity development Sec. 1420
Part C — Protection of Underground Sources of Drinking Water
300h Regulations for state programs Sec. 1421
300h-1 State primary enforcement responsibility Sec. 1422
300h-2 Enforcement of program Sec. 1423
300h-3 Interim regulation of underground injections Sec. 1424
300h-4 Optional demonstration by states relating to oil Sec. 1425
and natural gas
300h-5 Regulation of state programs Sec. 1426
300h-6 Sole source aquifer demonstration program Sec. 1427
300h-7 State programs to establish wellhead protection Sec. 1428
areas
300h-8 State ground water protection grants Sec. 1429
Part D — Emergency Powers
300i Emergency powers Sec. 1431
300i-1 Tampering with public water systems Sec. 1432
300i-2 Terrorist and other intentional acts Sec. 1433
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Safe Drinking
Water Act
42 U.SC. Section Title (as amended)

300i-3 Contaminant prevention, detection, and response Sec. 1434
300i-4 Supply disruption prevention, detection and Sec. 1435

response
Part E— General Provisions
300j Assurance of availability of adequate supplies of Sec. 1441

chemicals necessary for treatment of water
300j-1 Research, technical assistance, information Sec. 1442
300j-2 Grants for state programs Sec. 1443
300j-3 Specia project grants and guaranteed loans Sec. 1444
300j-4 Records and inspections Sec. 1445
300j-5 National Drinking Water Advisory Council Sec. 1446
300j-6 Federal agencies Sec. 1447
300j-7 Judicial reviews Sec. 1448
300j-8 Citizen civil actions Sec. 1449
300j-9 General provisions Sec. 1450
300j-11 Indian Tribes Sec. 1451
300j-12 State revolving loan funds Sec. 1452
300j-13 Source water quality assessment Sec. 1453
300j-14 Source water petition program Sec. 1454
300j-15 Water conservation plan Sec. 1455
300j-16 Assistance to colonias Sec. 1456
300j-17 Estrogenic substances screening program Sec. 1457
300j-18 Drinking water studies Sec. 1458
Part F— Additional requirements to regulate the safety of drinking water
300j-21 Definitions Sec. 1461
300j-22 Recall of drinking water coolers with lead-lined Sec. 1462

tanks
300j-23 Drinking water coolers containing lead Sec. 1463
300j-24 Lead contamination in school drinking water Sec. 1464
300j-25 Federal assistance for state programs Sec. 1465
300j-26 Certification of testing |aboratories

Note: This table shows only the major code sections. For more detail and to determine when a
section was added, consult the official printed version of the U.S. Code.
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Solid Waste Disposal Act/
Resource Conservation and Recovery Act™

The Resource Conservation and Recovery Act of 1976 (RCRA) established the
federal program regulating solid and hazardous waste management. RCRA actually
amends earlier legidation (the Solid Waste Disposal Act of 1965), but the
amendments were so comprehensive that the act is commonly called RCRA rather
than its official title.

The act defines solid and hazardous waste, authorizes EPA to set standards for
facilitiesthat generate or manage hazardous waste, and establishes apermit program
for hazardous waste treatment, storage, and disposal facilities. RCRA was last
reauthorized by the Hazardous and Solid Waste Amendments of 1984. The
amendments set deadlines for permit issuance, prohibited the land disposal of many
types of hazardous waste without prior treatment, required the use of specific
technologies at land disposal facilities, and established a new program regulating
underground storage tanks. The authorization for appropriations under this act
expired September 30, 1988, but funding for the EPA’s programs in this area has
continued; the act’s other authorities do not expire.

Table 12. Solid Waste Disposal/Resource Conservation
and Recovery Act and Major Amendments
(42 U.S.C. 6901-6991K)

Y ear Act Public Law Number
1965 Solid Waste Disposal Act P.L.89-272, Titlell
1970 Resource Recovery Act of 1970 P.L.91-512
1976 Resource Conservation and Recovery Act of  |P.L. 94-580

1976
1980 Used Oil Recycling Act of 1980 P.L. 96-463
1980 Solid Waste Disposal Act Amendments of P.L. 96-482
1980
1984 Hazardous and Solid Waste Amendments of P.L. 98-616
1984
1988 Medical Waste Tracking Act of 1988 P.L. 100-582
1992 Federal Facility Compliance Act of 1992 P.L. 102-386
1996 Land Disposal Program Flexibility Act of 1996 |P.L. 104-119

10 Prepared by Tiemann, Specialist in Environmental Policy and Linda Luther, Analyst in
Environmental Policy, in the Resources, Science and Industry Division.
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Background

Federa solid waste law has gone through four major phases. The Solid Waste
Disposal Act (passed in 1965 as Title Il of the Clean Air Act of 1965) focused on
research, demonstrations, and training. It provided for sharing with the states the
costs of making surveys of waste disposal practicesand problems, and of developing
waste management plans. The Resource Recovery Act of 1970 changed the whole
tone of thelegidation from efficiency of disposal to concern with the reclamation of
energy and materials from solid waste. It authorized grants for demonstrating new
resource recovery technology, and required annual reports from EPA on means of
promoting recycling and reducing the generation of waste. In a third phase, the
federal government embarked on a more active, regulatory role, embodied in the
Resource Conservation and Recovery Act of 1976. RCRA instituted thefirst federa
permit program for hazardous waste management programs and prohibited open
dumps. Inafourth phase, embodiedinthe Hazardous and Solid Waste Amendments
of 1984, the federal government attempted to prevent future cleanup problems by
prohibiting land disposal of untreated hazardous wastes, setting liner and leachate
collection requirements for land disposal facilities, setting deadlines for closure of
facilities not meeting standards, and establishing a corrective action program.

Regulation of Hazardous Waste

Subtitle C of RCRA created ahazardouswaste management program.*! A waste
isconsidered “hazardous’ if it is a solid waste that is ignitable, corrosive, reactive,
or toxic, or appearson alist of about 100 industrial process waste streams and more
than 500 discarded commercial products and chemicals. Some wastes are
specifically excluded, however, including irrigation return flows, industrial point
source discharges (regulated under the Clean Water Act), and nuclear material
covered by the Atomic Energy Act.

Under RCRA, hazardous waste generators must comply with regulations
concerning record keeping and reporting, waste accumulation timelimits, and storage
requirements.”> RCRA regulations al so require hazardous generators; transporters;
and treatment, storage, and disposal facilities (TSDFs) to use a manifest system to
track waste from its point of origin to its ultimate point of treatment or disposal (i.e.,
“cradleto grave’).

1 For more information, see EPA’s “Hazardous Waste: RCRA Subtitle C” webpage at
[ http://www.epa.gov/region02/waste/csummary.htm].

12 Hazardous waste generators are regul ated in accordance with the amount of waste they
generate each month. The EPA regulations specify three hazardous waste generator
categories: large quantity generators (LQG, generators of more the 1,000 kilograms of
hazardouswaste per month), small quantity generators (SQG, generatorsof between 100 and
1,000 kilograms of hazardous waste per month), and conditionally exempt small quantity
generators (CESQGs, generators of lessthan 100 kilograms of hazardous waste per month).
For more information about the requirements applicable to each generator category, see
EPA’'s “Hazardous Waste Generators’ webpage at [http://www.epa.gov/epaoswer/
osw/gen_trans/generate.htm].
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Transporters of hazardous waste must also meet certain standards. These
regul ationswere coordinated by EPA with existing regul ations of the Department of
Transportation.

Hazardouswastetreatment, storage, and disposal facilities(TSDFs) arerequired
to have permits, to comply with operating standards specified in that permit, to meet
financial requirementsin case of accidents, and to closetheir facilitiesin accordance
with EPA regulations. The 1984 amendments imposed a number of new
requirements on TSDFs with the intent of minimizing land disposal. Bulk or
noncontainerized hazardous liquid wastes are prohibited from disposa in any
landfill, and severerestrictionsare placed on the disposal of containerized hazardous
liquids, as well as on the disposal of nonhazardous liquids in hazardous waste
landfills. The land disposal of specified highly hazardous wastes was phased out
over the period from 1986 to 1990. EPA wasdirected to review all wastesthat it has
defined as hazardous and to make a determination as to the appropriateness of land
disposal for them. Minimum technological standards were set for new landfills and
surface impoundments requiring, in general, double liners, a leachate collection
system, and groundwater monitoring.

Statesare encouraged and financially assisted to assume EPA’ shazardouswaste
program, which went into effect November 19, 1980. All 50 states and territories
have been granted authority to implement the base RCRA program. State RCRA
programs must be at least as stringent as the federal program.

As EPA develops new regulations, a state's program must be reviewed to
determine whether the state has authority to enforce comparable requirements.™ As
a result, many states are also authorized to implement individual RCRA program
elementsthat EPA promul gated after 1984 (e.g., Corrective Action, Landfill Disposal
Restrictions, and Recycled Used Oil Management Standards).™

Solid Waste Provisions

Subtitle D of RCRA establishes state and local governments as the primary
planning, regulating, and implementing entities for the management of
non-hazardous solid waste, such as househol d garbage and non-hazardousindustrial
solidwaste.”® A significant solid waste provisionin RCRA isthe prohibition of open
dumps. This prohibition is implemented by the states, using EPA criteria to
determinewhich facilities qualify as sanitary landfillsand may remain open. EPA’s
criteria were originally promulgated in 1979; open dumps were to close or be
upgraded by September 13, 1984.

3 1f the new EPA standard is less stringent than a state’ s existing standard, the state may
choose not to adopt it.

4 For information on the status of individual state programs and authorities, see EPA’s
“RCRA State Authorization” page, available online at [http://www.epa.gov/
epaoswer/hazwaste/state].

1> See EPA’s “Hazardous Waste: RCRA Subtitle D” webpage at [http://www.epa.gov/
region02/waste/dsummary.htm].
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In the 1984 amendments to RCRA, EPA was required to revise the sanitary
landfill criteriafor facilitiesthat receive hazardouswaste from small businesses(i.e.,
conditionally exempt small quantity generators (CESQG)) or households. Usingthis
authority, the agency promul gated revised regul ations applicable to municipal solid
waste landfillsin October 1991, with an effective date of October 9, 1993, for most
provisions. In general, the new criteria require liners, leachate collection,
groundwater monitoring, and corrective action at municipal landfills.

Other solid waste provisions authorized in RCRA include financial and
technical assistancefor states and local governments (most such assistance ended in
FY 1981 dueto overall budget cutbacks); research, development, and demonstration
authority (most of which also fell victim to budget cutbacks); and a procurement
program, thegoal of whichisto stimulate marketsfor recycled productsby requiring
federal departments and agencies to “buy recycled.”

While EPA isthe lead agency under RCRA, the Department of Commerce is
given several responsibilitiesfor encouraging greater commercialization of resource
recovery technology. The department has not played an active role, however.

Underground Storage Tanks

To addressanationwide problem of |eaking underground storagetanks (USTS),
Congress established aleak prevention, detection, and cleanup program through the
1984 RCRA amendmentsand the 1986 Superfund Amendmentsand Reauthorization
Act (SARA).

The 1984 RCRA amendments created a federal program to regulate USTs
containing petroleum and hazardous chemicals to limit corrosion and structural
defects, and thus minimize future tank leaks. Thelaw directed EPA to set operating
requirementsand technical standardsfor tank design and installation, leak detection,
spill and overfill control, corrective action, and tank closure. The UST program
(RCRA Subtitlel) isadministered primarily by states. It requiresregistration of most
underground tanks, bansthe installation of unprotected tanks, sets federal technical
standardsfor all tanks, coordinatesfederal and state regul atory efforts, and provides
for federal inspection and enforcement.

In 1986, Congress created a petroleum UST response program by amending
Subtitle I of RCRA through SARA (P.L. 99-499). Prior to SARA, EPA lacked
explicit authority to clean up contamination from leaking underground petroleum
tanks as Congress had specifically excluded petroleum products (although not
petrochemicals) from the Superfundlaw. The 1986 provisionsauthorized thefederal
government to respond to petroleum spills and leaks, and created a Leaking
Underground Storage Tank (LUST) Trust Fund to fund cleanup of leaks from
petroleum USTsin cases where the UST owner or operator does not clean up asite.
The LUST Trust Fund provides money for EPA to administer the program and for
states to oversee cleanups, take enforcement actions, and undertake cleanups
themselves when necessary. The money in the fund is derived primarily from a0.1
cent-per-gallon federal tax on motor fuels and several other petroleum products.
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The 1986 amendments also directed EPA to establish financia responsibility
requirementsfor UST ownersand operatorsto cover costsof taking corrective action
and to compensate third parties for injury and property damage caused by leaking
tanks. The law required EPA to issue regulations requiring tank owners and
operators selling petroleum products to demonstrate minimum financial
responsibility. The regulations require insurance coverage of $1 million, or
aternatively, ownersand operators may rely on state assurance fundsto demonstrate
financia responsibility.

The Energy Policy Act of 2005 (P.L. 109-58) included in Title XV, Subtitle B,
The Underground Storage Tank Compliance Act (USTCA). This act amended
SWDA Subtitlel to add new leak prevention and enforcement provisionsto the UST
regulatory program and impose new requirements on states, EPA, and tank owners.
The USTCA requires EPA, and states that receive funding under Subtitle I, to
conduct compliance inspections of all USTs at |east once every three years. It aso
requires states to comply with EPA guidance prohibiting fuel delivery to indligible
tanks; develop training requirementsfor UST operators and individual s responsible
for tank maintenance and spill response; prepare compliance reports on government-
owned tanks in the state; and implement groundwater protection measuresfor UST
manufacturers and installers. The act also directed EPA to develop and implement
astrategy to address UST releases on tribal lands.

The USTCA authorized the appropriation of $155 million annually for FY 2006
through FY 2011 from the LUST Trust Fund for states to use to implement the new
UST leak prevention requirements and to administer state programs. Congress also
authorized trust fund appropriations of $200 million annually for FY 2006 through
FY 2011, for EPA and statesto administer the LUST corrective action program, and
another $200 million annually for FY2006 through FY2011, specificaly for
addressing releases involving methyl tertiary butyl ether (MTBE) and other
oxygenated fuels (e.g., ethanal).

Enforcement

RCRA contains stringent enforcement provisions. Crimina violations of
Subtitle C (hazardous waste) requirements are punishable by fines of as much as
$50,000 for each day of violation and/or imprisonment for as long as five years,
knowingly endangering human life brings fines of as much as $250,000 ($1 million
for acompany or organization) and as long as 15 years imprisonment.

In cases not involving criminal conduct, the act authorizes civil and
administrative penalties of as much as $25,000 per day of violation. EPA is
authorized both to issue administrative compliance orders and to seek injunctive
relief through the courts. Similar civil and administrative penalties (but not criminal
penalties) apply to violations of the underground storage tank requirements in
Subtitle|. Failureto close or upgrade open dumps can aso be enforced by EPA in
[imited circumstances.

Like most environmental programs, RCRA in practice is largely enforced by
state agencies exercising state authority equivalent to the federal. EPA retains the
power to undertake enforcement in such “authorized” states, however: the act
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requires only that the Administrator give notice to the state in which aviolation has
occurred prior to issuing an order or commencing acivil action.

RCRA also provides for citizen suits both against persons and entities alleged
to have violated standards or permit requirements and against EPA in cases where
the Administrator has failed to perform an action that is nondiscretionary under the
act.

Amendments to RCRA

RCRA has been amended nine times, some of which were noncontroversial
additions clarifying portions of the law or correcting clerical errorsin thetext. The
most significant sets of amendments occurred in 1980, 1984, and 1992.

1980 Amendments. The Solid Waste Disposal Act Amendments of 1980
provided EPA tougher enforcement powersto deal withillegal dumpersof hazardous
waste; the agency’s authority to regulate certain high-volume, low-hazard wastes
(known as “special wastes’) was restricted; funds were authorized to conduct an
inventory of hazardouswaste sites, and RCRA authori zationsfor appropriationswere
extended through FY1982. Amending language contained in Superfund, P.L.
96-510, established an Assistant Administrator for Solid Waste and Emergency
Response at EPA.

Hazardous and Solid Waste Amendments of 1984. Themost significant
set of amendments to RCRA was the Hazardous and Solid Waste Amendments of
1984 (HSWA), a complex law with many detailed technical requirements. In
addition to restrictions on land disposal, and the inclusion of small quantity
generators (SQGSs) in the hazardous waste regulatory scheme that was summarized
above, HSWA created the new regulatory program for underground storage tanks
(also described above). EPA was directed to issue regulations governing those who
produce, distribute, and usefuel s produced from hazardouswaste, including used oil.
Under HSWA, hazardouswastefacilitiesowned or operated by federal, state, or local
government agenciesmust beinspected annually, and privately owned facilitiesmust
beinspected at |east every two years. Each federal agency was required to submit to
EPA an inventory of hazardous waste facilitiesit ever owned.

The 1984 |aw also imposed on EPA atimetable for issuing or denying permits
for TSDFs; required permitsto befor fixed termsnot exceeding 10 years, terminated
in 1985 the “interim status” of land disposal facilities that existed prior to RCRA’s
enactment, unless they met certain requirements; required permit applicationsto be
accompanied by information regarding the potential for public exposureto hazardous
substancesin connection with thefacility; and authorized EPA to issue experimental
permits for facilities demonstrating new technologies. EPA’s enforcement powers
were increased, the list of prohibited actions constituting crimes was expanded,
penalties were increased, and the citizen suit provisions were expanded. Other
provisions prohibited the export of hazardous waste unless the government of the
receiving country formally consented to accept it; created an ombudsman’ sofficein
EPA to deal with RCRA-associated complaints, grievances, and requests for
information; and reauthorized RCRA through FY 88 at alevel of about $250 million
per year.
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HSWA also specified that owners or operators of TSDFs are responsible for
investigating and, as necessary, cleaning up releases at or from their facilities,
regardless of when thereleases occurred. EPA refersto thiscleanup of TSDFsunder
these statutory authorities as RCRA Corrective Action.

Finally, HSWA called for aNational Ground Water Commission to assess and
report to Congress in two years on groundwater issues and contamination from
hazardous wastes. The commission was never funded and never established,
however.

Federal Facility Compliance Act. Thethird major set of amendmentswas
the Federal Facility Compliance Act of 1992. Thisact resolvesthelegal question of
whether federal facilities are subject to enforcement actions under RCRA, by
unequivocally waiving the government’ s sovereign immunity from prosecution. As
aresult, states, EPA, and the Department of Justice can enforce the provisions of
RCRA against federa facilities, and federal departments and agencies can be
subjected to injunctions, administrative orders, and/or penalties for noncompliance.
Furthermore, federal employees may be subject to criminal sanctions, including both
finesand imprisonment under any federal or state solid or hazardouswastelaw. The
act also contains specia provisions applicable to mixtures of radioactive and
hazardous waste at Department of Energy facilities and to munitions, military ships,
and military sewage treatment facilities handling hazardous wastes.

1996 Amendments. The 104" Congress passed an additional set of
amendmentsto RCRA, the Land Disposa Program Flexibility Act (P.L. 104-119).
This act exempts hazardous waste from RCRA regulation if it is treated to a point
where it no longer exhibits the characteristic that made it hazardous, and is
subsequently disposed in afacility regulated under the Clean Water Act or inaClass
| deep injection well regulated under the Safe Drinking Water Act. A second
provision of the bill exempted small landfills located in arid or remote areas from
ground water monitoring requirements, provided there is no evidence of ground
water contamination.

Other Recent Laws Affecting Solid Waste Management

Although not technically amending RCRA, the 101%, 103“, and 104"
Congresses enacted five other solid/hazardous waste-related measures.

Sanitary Food Transportation Act. The Sanitary Food Transportation Act
of 1990 (P.L. 101-500) required the regulation of trucks and rail carsthat haul both
food and solid waste (aproblem commonly referred to as* backhauling of garbage™).
The act directed the Departments of Agriculture, Health and Human Services, and
Transportation to promulgate regulations specifying (1) record keeping and
identification requirements; (2) decontamination procedures for refrigerated trucks
and rail cars; and (3) materias for construction of tank trucks, cargo tanks, and
ancillary equipment.

Clean Air Act. The Clean Air Act Amendments of 1990 (P.L. 101-549)
contained a provison mandating stronger federal standards for solid waste
incinerators. The law requires EPA to issue new source performance standards to
control air emissionsfrom municipal, hospital, and other commercial and industrial
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incinerators. New facilities must comply with the EPA rules within six months of
thetimethey areissued, and existing unitsmust comply within fiveyearsof issuance.

Pollution Prevention Act. The Pollution Prevention Act of 1990 (Sections
6601-6610 of P.L. 101-508) was passed as part of the Omnibus Budget
Reconciliation Act of 1990. The measure declared pollution prevention to be the
national policy, and directed EPA to undertake a series of activities aimed at
preventing the generation of pollutants, rather than controlling pollutants after they
are created. Matching grants were authorized for states to establish technical
assistance programs for businesses, and EPA was directed to establish a Source
Reduction Clearinghouse to disseminate information. The act also imposed new
reporting requirements on industry. Firmsthat were required to file an annual toxic
chemical release form under the Emergency Planning and Community Right-to-
Know Act of 1986 must also file a report detailing their source reduction and
recycling efforts over the previous year. A more complete description of the act,
which addresses air and water pollution as well as waste, is provided in the first
section of this report.

Indian Lands Open Dump Cleanup Act. The Indian Lands Open Dump
Cleanup Act of 1994 (P.L. 103-399) required the Indian Health Service (IHS) to
providetechnical and financia support to inventory and close open dumpson Indian
lands, and to maintain the sites after closure. According to IHS, only two of more
than 600 waste dumpson Indianlandsmet current EPA regulationsprior tothelaw’s
enactment.

Mercury-Containing and Rechargeable Battery Management Act.
The 104th Congress passed legidation (P.L. 104-142) exempting battery collection
and recycling programs from certain hazardous waste management requirements,
prohibiting the use of mercury in batteries, and requiring labels on batteries to
encourage proper disposal and recycling. By exempting battery collection and
management programsfrom some parts of RCRA, thelaw was expected to stimul ate
new recycling programs.
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Table 13. Major U.S. Code Sections of the Solid Waste Disposal/
Resource Conservation and Recovery Act

(codified generally as 42 U.S.C. 6901 et seq.)

42 U.S.C. Section Title RCRA
Subchapter | —  [General Provisions Subtitle A
6901 Congressional findings Sec. 1002
6901a Congressional findings; used ail Sec. 2 of P.L. 96-463
recycling

6902 Objectives and national policy Sec. 1003

6903 Definitions Sec. 1004

6904 Governmental cooperation Sec. 1005

6905 Application of chapter and integration Sec. 1006
with other Acts

6906 Financial disclosure Sec. 1007

6907 Solid waste management information Sec. 1008
and guidelines

6908 Small town environmental planning Sec. 109 of P.L. 102-386

Subchapter Il —  [Office of Solid Waste Authorities of Subtitle B
Administrator

6911 Office of Solid Waste and Interagency Sec. 2001
Coordinating Committee

6911a Assistant Administrator of Sec. 307(b) of P.L. 96-
Environmental Protection Agency; 510
appointment, etc.

6912 Authorities of Administrator Sec. 2002

6913 Resource Recovery and Conservation Sec. 2003
Panels

6914 Grants for discarded tire disposal Sec. 2004

6914a Labeling of lubricating oil Sec. 2005

6914b Degradable plastic ring carriers; Sec. 102 of P.L. 100-556
definitions

6914b-1 Regulation of plastic ring carriers Sec. 103 of P.L. 100-556

6915 Annual report Sec. 2006

6916 Genera authorization Sec. 2007

6917 Office of Ombudsman Sec. 2008
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42 U.S.C. Section Title RCRA
Subchapter 11l —  [Hazardous Waste Management Subtitle C
6921 Identification and listing of hazardous Sec. 3001

waste
6922 Standards applicable to generators of Sec. 3002
hazardous waste
6923 Standards applicable to transporters of Sec. 3003
hazardous waste
6924 Standards applicable to owners and Sec. 3004
operators of hazardous waste treatment,
storage, and disposal facilities
6925 Permits for treatment, storage, or Sec. 3005
disposal of hazardous waste
6926 Authorized State hazardous waste Sec. 3006
programs
6927 Inspections Sec. 3007
6928 Federal enforcement Sec. 3008
6929 Retention of State authority Sec. 3009
6930 Effective date Sec. 3010
6931 Authorization of assistance to States Sec. 3011
6932 Transferred to § 6935
6933 Hazardous waste site inventory Sec. 3012
6934 Monitoring, analysis, and testing Sec. 3013
6935 Restrictions on recycled ail Sec. 3014
6936 Expansion during interim status Sec. 3015
6937 Inventory of Federal agency hazardous Sec. 3016
waste facilities
6938 Export of hazardous wastes Sec. 3017
6939 Domestic sewage Sec. 3018
6939%a Exposure information and health Sec. 3019
assessments
6939b Interim control of hazardous waste Sec. 3020
injection
6939c Mixed waste inventory reports and plan Sec. 3021
6939d Public vessels Sec. 3022
6939 Federally owned treatment works Sec. 3023
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42 U.S.C. Section Title RCRA
Subchapter IV — [ State or Regional Solid Waste Plans Subtitle D
6941 Objectives of subchapter Sec. 4001
6941a Energy and materials conservation and | Sec. 32(a) of P.L. 96-482
recovery; Congressional findings

6942 Federal guidelines for plans Sec. 4002

6943 Requirements for approval of plans Sec. 4003

6944 Criteriafor sanitary landfills; sanitary Sec. 4004
landfills required for all disposal

6945 Upgrading of open dumps Sec. 4005

6946 Procedure for development and Sec. 4006
implementation of State plan

6947 Approval of State plan; Federal Sec. 4007
assistance

6948 Federal assistance Sec. 4008

6949 Rural communities assistance Sec. 4009

6949a Adequacy of certain guidelines and Sec. 4010
criteria

Subchapter V —  [Duties of Secretary of Commercein Subtitle E
Resource and Recovery

6951 Functions Sec. 5001

6952 Development of specifications for Sec. 5002
secondary materials

6953 Development of markets for recovered Sec. 5003
materials

6954 Technology promotion Sec. 5004

6955 Marketing policies; establishment; Sec. 5005
nondi scrimination requirement

6956 Authorization of appropriations Sec. 5006

Subchapter VI —  [Federal Responsibilities Subtitle F

6961 Application of Federal, State and local Sec. 6001
law to Federal facilities

6962 Federal procurement Sec. 6002

6963 Cooperation with Environmental Sec. 6003
Protection Agency

6964 Applicability of solid waste disposal Sec. 6004
guidelines to Executive agencies

6965 Chief Financial Officer report Sec. 110 of P.L. 102-386
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42 U.S.C. Section Title RCRA
Subchapter VII — [Miscellaneous Provisions Subtitle G
6971 Employee protection Sec. 7001
6972 Citizen suits Sec. 7002
6973 Imminent hazard Sec. 7003
6974 Petition for regulations; public Sec. 7004

participation
6975 Separability Sec. 7005
6976 Judicial review Sec. 7006
6977 Grants or contracts for training projects Sec. 7007
6978 Payments Sec. 7008
6979 Labor standards Sec. 7009
6979a Transferred to § 6939b
6979b Law enforcement authority Sec. 7010
Subchapter VIII Research, Devel opment, Subtitle H
— Demonstration, and Information
6981 Research, demonstration, training, and Sec. 8001
other activities
6982 Specia studies; plans for research, Sec. 8002
development, and demonstrations
6983 Coordination, collection, and Sec. 8003
dissemination of information
6984 Full-scale demonstration facilities Sec. 8004
6985 Specia study and demonstration Sec. 8005
projects on recovery of useful energy
and materials
6986 Grants for resource recovery systems Sec. 8006
and improved solid waste disposal
facilities
6987 Authorization of appropriations Sec. 8007
Subchapter IX — [Regulation of Underground Storage Subtitle |
Tanks
6991 Definitions and exemptions Sec. 9001
6991a Notification Sec. 9002
6991b Release detection, prevention, and Sec. 9003
correction regulations
6991c Approval of State programs Sec. 9004
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42 U.S.C. Section Title RCRA
6991d Inspect_ions, monitoring, testing, and Sec. 9005
corrective action
6991e Federal enforcement Sec. 9006
6991f Federd facilities Sec. 9007
6991g State authority Sec. 9008
6991h Study of underground storage tanks Sec. 9009
6991i Authorization of appropriations Sec. 9010
Subchapter X — | Demonstration Medical Waste Tracking Subtitle K
Program
6992 Scope of demonstration program for Sec. 11001
medical waste
6992a Listing of medical wastes Sec. 11002
6992b Tracking of medical waste Sec. 11003
6992c Inspections Sec. 11004
6992d Enforcement Sec. 11005
6992e Federal facilities Sec. 11006
6992f Relationship to State law Sec. 11007
69929 Report to Congress Sec. 11008
6992h Health impacts report Sec. 11009
6992i General provisions Sec. 11010
6992] Effective date Sec. 11011
6992k Authorization of appropriations Sec. 11012

Note: This table shows only the major code sections. For more detail and to determine when a
section was added, consult the official printed version of the U.S. Code.
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Superfund?*®

The Superfund hazardous substance cleanup program was created by the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980
(CERCLA, P.L. 96-510, enacted December 11, 1980). It was enlarged and
reauthorized by the Superfund Amendments and Reauthorization Act of 1986
(SARA, P.L. 99-499). CERCLA, as amended, is codified as 42 U.S.C. 9601-9675.
The law’s taxing authority was extended through December 31, 1995, by the
Omnibus Budget Reconciliation Act of 1990 (P.L. 101-508). The program was
authorized at $1.7 billion per year through FY 1991 by SARA, and through FY 1994
by P.L. 101-508.

Targeted amendments in 1992 and 1996 (P.L. 102-426 and P.L. 104-201)
addressed transferring of contaminated defense sites; another 1996 amendment (P.L.
104-208) amended CERCLA to protect lenders. 1n 1999, P.L. 106-113 absolved
recyclers from CERCLA liability. The brownfields program acquired statutory
authority in 2002, in P.L. 107-118, alaw that also provided liability relief to small
businesses, residential property owners, and certain other parties who did not
themselves contribute to any contamination.

Table 14. Superfund and Amendments
(codified generally as 42 U.S.C. 9601-9675)

Y ear Act Public Law Number
1980 Comprehensive Environmental Response, P.L. 96-510
Compensation, and Liability Act of 1980
1986 Superfund Amendments and Reauthorization Act | P.L. 99-499
of 1986
1990 Superfund extension P.L. 101-508,
86301, 11231
1992 Community Environmental Response P.L. 102-426
Facilitation Act
1996 Asset Conservation, Lender Liability, and P.L. 104-208, Division
Deposit Insurance Protection Act A, Titlell, Subtitle E
1996 Defense Authorization Act of Fiscal Year 1997 |P.L. 104-201, 8334
1999 Superfund Recycling Equity Act P.L. 106-113, appendix
[, Title VI
2002 Small Business Liability Relief and Brownfields [P.L. 107-118
Revitalization Act

1 Prepared by Mark Reisch, Analyst in Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.
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CERCLA authorizes the federal government to respond to spills and other
releases (or threatened releases) of hazardous substances, as well as to leaking
hazardouswaste dumps. Hazardous substancesare material sthat areidentified under
the Solid Waste Disposal Act, the Clean Water Act, the Clean Air Act, and the Toxic
Substances Control Act, or are designated by the Environmental Protection Agency.

Response is also authorized for releases of “pollutants or contaminants,” which
are broadly defined to include virtually anything that can threaten the health of “any
organism.” Most nuclear materials and petroleum are excluded, except for those
petroleum products that are specifically designated as hazardous substances under
one of the laws mentioned above.

The Superfund Trust Fund may not be used for responding to (1) releases of
naturally occurring unaltered substances; (2) releases from products that are part of
the structure of residential buildings, businesses, or community structures (such as
asbestos); or (3) releases into drinking water supplies due to ordinary deterioration
of the water system. An exception to these three limitations is made, however, in
cases of public health or environmental emergencies when no other person has the
authority and capability to respond in atimely manner. EPA isto give priority to
releases that threaten public health or drinking water supplies.

The Fund and Taxes

The Hazardous Substances Superfund Trust Fund was first established at $1.6
billion for the 1980-1985 period. Revenueswere raised primarily by taxes on crude
oil and on 42 chemicals; one-eighth of the total was authorized from the General
Fund of the Treasury.!” The taxation authority expired on September 30, 1985, and
to keep the program running during 1986 (while SARA was debated in the
conference committee), Congress authorized two repayable advances, later repaid,
to the fund: $150 million was loaned in April, and an additional $48 million was
made available in August.

For the 1987-1991 period, SARA funded the program at $8.5 billion. As
previously noted, these taxes were extended through 1995 at the same rate of $1.7
billionannually. Table 15 summarizes Superfund’ srevenue sourcesfor thelast 5full
fiscal yearsthe taxes were in effect. (The excise taxes on crude oil and chemicals,
and the corporate environmental income tax, ceased on December 31, 1995.) The
taxes, as modified by SARA, went into effect on January 1, 1987, except the tax on
imported chemica derivatives, which began on January 1, 1989. It was also
extended through 1995.

1 Appropriations actually comprised 10.6% of the total during this period.
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Table 15. Superfund Revenue, FY1991 to FY1995

Amount of Revenue Per centage of

Revenue ($ billion) Total Revenue
Petroleum Tax 2.800% 30.700%
Chemical Feedstocks Tax? 1.275% 14.000%
Corporate Environmental Tax 3.121% 34.300%
Cost Recoveries from 0.901% 9.900%
Responsible Parties
Fines and Penalties 0.011% 0.100%
Interest on Investments® 0.998% 11.000%
Total 9.106% 100.000%

Sour ce: FundsManagement Division, U.S. Treasury Department, Hazar dous Substances Superfund
Trust Fund, 20X8145, Income Statement (monthly reports). Compiled by CRS.

a. Includestax on imported chemical derivatives.

b. Includes accrued interest on investments.

The tax on petroleum, previously 0.79 cents per barrel according to the 1980
law, wasincreased to 8.2 centsper barrel for domestic crudeoil, andto 11.7 centsper
barrel on imported petroleum products by the 1986 amendments. After achallenge
by several countries before an investigative panel of the Genera Agreement on
Tariffs and Trade, this tax was changed to 9.7 cents a barrel, regardless of source
(P.L. 101-221).

With the exception of xylene, the taxes on the 42 organic and inorganic
feedstock chemicals, which range from $0.22 to $4.87 per ton, were reimposed by
SARA at their former rates. Xylene had been the subject of acontroversial Treasury
Department ruling having to do with separated i somers of the chemical and the point
of taxation. SARA allowed all those who previously paid thetax on xyleneto apply
for arefund, with interest. To compensate for the lost revenues, the tax on xylene
was increased from $4.87 to $10.13 per ton.

Certain chemicals listed in the tax table are exempt from payment of the tax
when used for specified purposes, or when produced in certainways. Thus, methane
and butane are excused from the tax when used asfuel, as are substancesused in the
production of fertilizer. Also exempted are sulfuric acid when produced as a
byproduct of air pollution control, and any chemicals derived from coal.

Two new taxes were imposed by the 1986 law. Imported chemical derivatives
are taxed at a rate equal to the amount which would have been imposed on the
feedstocks used in the manufacture of the derivative if the feedstocks had been sold
in the United States for that purpose. If the importer does not furnish sufficient
information to compute the tax in that manner, thetax is 5% of the customs val ue of
the import. Fifty chemical derivatives are listed in the law. The Secretary of the
Treasury isto add to this list any derivative made from taxable feedstocks, if the
feedstocks make up more than 50% by weight of the raw materials used to produce
the substance. The Secretary may also add other substances to the list if taxable
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feedstocks comprise more than 50% of the value of the raw materials used to make
them. For the same reasons, the Secretary may remove substances from the list as
well.

The other tax added by SARA in 1986 is the corporate environmental income
tax, whichisbased on thealternative minimumincometax system of the Tax Reform
Act of 1986. Thetax is0.12% ($12 per $10,000) of taxableincomein excess of $2
million, and is imposed on corporations.

In addition to taxes and appropriations, the fund receives reimbursements from
pollutersfor cleanup and other response costs under this act and under Section 311
of the Clean Water Act, plus any penalties and punitive damages assessed under
other provisions of CERCLA.

Responding to Releases

The procedures to be followed in responding to hazardous substance releases
are detailed in the National Contingency Plan (40 CFR Part 300). The
Environmental Protection Agency (EPA) is the lead agency, except for spills in
coastal areas and inland waterways, where the Coast Guard assumes responsibility.

Therearetwo types of governmental response: (1) short-term removals, where
emergency action isrequired (for example, to avert fire or explosion, or to prevent
the imminent contamination of a water body); and (2) long-term remedial actions
taken at sites on the National Priorities List. Removals are limited to a one-year
effort and the expenditure of not more than $2 million. Remedial actions are of a
longer term, are more expensive, and frequently involve extensive engineering at the
sites.

To ensure that the most serious sites are addressed, the law callsfor aNational
Priorities List (NPL) to be assembled. EPA developed aHazard Ranking System
(HRS) to construct the NPL, which scores such factors as the quantity and nature of
hazardous wastes present; the likelihood of contamination of ground water, surface
water, and air; and the proximity of the site to population and sensitive natural
environments. As of December 28, 2006, the NPL contained 1,301 proposed and
final sites. The total listed since the beginning of the program is 1,618 of which
construction has been completed at 1,008 (62%); 317 sites have been removed from
the NPL.

Before remedial action is undertaken at sites where Superfund money is used,
the state must assure (1) that it will provide future maintenance of the site (in cases
of ground or surface water cleanup, the 100% state maintenance requirement is
delayed for 10 years); (2) that off-site disposal capacity isavailable, if necessary; and
(3) that it will pay 10% of the costs of remedia action, or, if the site was owned
or operated by the state or alocal government at the time of disposal, that it will pay
at least 50% of the costs.
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Liability and Financial Responsibility

In general, waste generators, transporters who select the disposal site, and
disposal facility owners and operators are liable for response costs and for damage
to natural resources. Limitsto liability are set as follows: (1) for vessels (except
incineration vessels) carrying hazardous substances as cargo or residue, the greater
of $300 per gross ton or $5 million; (2) for other vessels (except incineration
vessels), the greater of $300 per gross ton or $500,000; (3) for motor vehicles,
aircraft, pipelines, or rolling stock, $50 million or alesser amount set by regulations,
but in no event lessthan $5 million; and (4) for incineration vesselsand for any other
facility not specified in (3), the total of all costs of response plus as much as $50
million for any damages. The act does not impose liability for victims of exposure
to hazardous substances. Generally speaking, such victims must seek restitution for
damages in state courts.

EPA’s enforcement costs are collectible from potentially responsible parties
(PRPs), aswell asits cleanup costs. Thereare no limitsto liability if the hazardous
substance release is due to misconduct; negligence; violation of any safety,
construction, or operating standards or regulations; or when cooperation and
assistance requested by a public official in connection with response activities is
denied. Triple punitive damages may be imposed for failure to comply with a
cleanup order without sufficient cause. All federal agencies are subject to the act.

Owners and operators of vesselsand facilities are required to show evidence of
financial responsibility (such asinsurance). For vessels exceeding 300 gross tons
(except non-self-propelled barges not carrying hazardous substances as cargo) such
financial responsibility isto be the greater of $300 per gross ton or $5 million. For
facilities, the amount is $1 million per occurrence, with an annual aggregate of $2
million for sudden accidental events. For non-sudden accidents coverage must be at
least $3 million per occurrence, with an annual aggregate of $6 million.

The 1986 law added a provision limiting insurance companies' liability to the
amount of coverage specified in the policy. Previously, some courts had held them
liablefor higher amounts. SARA also authorized companiesto form “risk retention
groups’ as ameans of insuring themselves (Title 1V).

The 104™ Congress passed the Asset Conservation, Lender Liability, and
Deposit Insurance Protection Act of 1996, amending CERCLA to protect lenders
and fiduciariesfrom liability so long asthey do not participate in the management of
afacility contaminated with hazardous substances. Lenders at times have incurred
liability after foreclosing on acontaminated property. Thislaw detailswhat actions
a lender may take, which include activities related to his financia interest, and
responding appropriately to the hazardous substance release. A fiduciary’sliability
islimited to the value of the assets held in trust, provided the fiduciary did not cause
or contribute to the hazardous substance release.

8 P.L. 104-208, the Omnibus Appropriation Act of 1996. The language of the Asset
Conservation, Lender Liability, and Deposit Insurance Protection Act isfound in Division
A, Titlell, Subtitle E.
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Protection from CERCLA liability was also extended to recyclers of paper,
plastic, glass, textiles, rubber, metal, and batteriesby the Superfund Recycling Equity
Act of 1999.° This law enacted by the 106™ Congress absolves recyclers from
liability unlessthe person has reason to believe the material would be burned, or the
consumingfacility wasnot in compliancewith environmental |aws, or that hazardous
substances had been added to the material, or failed to exercise carein managing the
material. The liability exemption isinapplicable if the recyclable material contains
PCBsin excess of federal standards.

Additional limits on CERCLA liability were provided in the Small Business
Liability Relief and BrownfieldsRevitalization Act.?’ Contributorsof “ demicromis’
amounts of hazardous substances (less than 110 gallons of liquid or less than 200
pounds of solid material) at an NPL site are exempt from liability if the wasteswere
disposed prior to April 1, 2001. Also exempt areresidential property owners, small
businesses, and small non-profit organizations that sent only municipal solid waste
to NPL sites, as well as property owners whose land abuts a Superfund site,
prospective purchasers of contaminated property, and innocent landowners.

Health-Related Authorities

CERCLA created the Agency for Toxic Substances and Disease Registry
(ATSDR) in the Public Health Serviceto carry out the health-related authorities in
the act. ATSDR isto maintain aregistry of persons exposed to toxic substances;
maintainaninventory of literature, research, and studieson the heal th effects of toxic
substance contamination; provide medical care and testing in cases of public health
emergencies; and periodically conduct surveys and screening programsto determine
the relationship between exposure to toxic substances and illness. Facilities of the
Public Health Service are to be made available to exposed personsin cases of public
health emergencies.

SARA created new duties for ATSDR. The agency and EPA were to prepare
alist of at least 275 of the hazardous substances most commonly found at NPL sites.
ATSDRisto preparetoxicological profilesof these substancesat arate of at least 25
per year. Where there is insufficient information on a substance, ATSDR is to
conduct research. The costs of the research program are to be borne by the
manufacturersand processorsof the hazardous substancesin question, in accordance
with procedures promul gated under the authorities of the Toxic Substances Control
Act, and the Federal Insecticide, Fungicide, and Rodenticide Act.

The ATSDR must perform a health assessment at each facility within one year
of its proposal for listing on the NPL. The health assessments are to assist in
determining whether or not to take additional steps to reduce human exposure to
hazardous substances, and whether to gather additional information through, for
example, epidemiological studies or health surveillance programs. Citizens may
petition ATSDR for a health assessment if they have been exposed to a hazardous

¥ PL. 106-113, Appendix I, Title VI.
2pL.107-118.
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substance. ATSDR is to provide consultations to EPA, and to state and local
officials as requested, on health issues related to hazardous substances.

Cleanup Schedules

Because of slow cleanup progress, SARA set deadlines for commencing
specified numbers of site inspections, rankings for the National Priorities List,
remedia investigations and feasibility studies (RI/FSs), and physical on-site work
through November 1990. Those targets were all surpassed.

Cleanup Standards

In general, cleanups must assure protection of health and the environment,
and be cost-effective in both the long-term and the short-term. SARA requires that
cleanups meet the standards of federal and state environmental laws, but EPA may
waive a requirement when:

e the action is part of a larger remedia action that will meet the
standards;

e compliance would result in a greater risk than alternative options;
e complianceisimpractical from an engineering perspective;
e an equivalent standard of performance is attained;

¢ inthe case of astate standard, the state has not consistently applied
the standard elsewhere; or,

e meeting the standard does not provide a balance between the need
for protection of health and the environment at the facility, and the
availability of amountsin the fund to respond to other sitesthat also
present athreat.

The law specifically requires cleanups to meet the Safe Drinking Water Act’s
recommended maximum contaminant levels (RMCLSs), and the Clean Water Act’s
water quality criteria. The agency is directed to choose permanent remedies when
possible, as opposed to burying wastes in landfills. If a nonpermanent treatment is
employed, EPA must review the site every five years to see if it presents a threat.
States are given the opportunity for an active role in choosing the cleanup method.

Federal Facilities

CERCLA made federal agencies subject to the law in the same way as any
nongovernmental entity, and required them to clean up any hazardous waste sites
they owned or operated. The Superfund trust fund is not available to them, and the
cost of cleanup isto befunded from the agencies appropriations. The one exception
tothisruleisthat thefund may be used to provide aternative water suppliesin cases
where there is groundwater contamination outside the boundaries of a federally
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owned facility, and there are other potentially responsible parties besidesthe federal
agency.

Two provisions of SARA attempted to accelerate the cleanup, and to resolve
guestions of jurisdiction that have arisen. Section 120 sets out a timetable, and
requiresparticipationinthe planning and cleanup sel ection process by state and local
officials and the public. Where afederal agency and EPA disagree on the proposed
remedy to be undertaken at a site, EPA is to make the selection. Although
Subsection (g) prohibits the transfer of EPA’s authorities under this section to any
other agency or person, an executive order signed by President Reagan on January
23, 1987, gives the Office of Management and Budget the final authority in cases
where EPA and another federal agency disagree on the remedy selection.

Nevertheless, in May and June 1988 EPA came to terms with the Department
of Defense (DOD) and the Department of Energy on model language to be inserted
in all federal facility cleanup agreements at Superfund sites owned by the two
departments. The model language provides for and recognizes (1) EPA’s authority
to assess pendlties in the case of noncompliance with the agreement; (2) the
departments commitment to study and perform EPA-approved cleanups at the
facilities; (3) EPA’ scommitment to review and comment on the departments’ studies
and plans; (4) amechanism for resolving disputes, with final authority resting with
the EPA Administrator when staff of the agency and the departments cannot reach
agreement; and (5) enforceability of the agreements by states and citizens.

Federally owned sitesthat are not on the National Priorities List are subject to
state laws concerning removal, remedia action, and enforcement.

Information onfederally owned hazardouswaste sitesthat agenciesarerequired
to submit under severa different provisions of CERCLA and the Resource
Conservation and Recovery Act is required to be centralized in a Federal Agency
Hazardous Waste Compliance Docket. EPA established this docket on April 17,
1987, and publishes updatesin the Federal Register every six months. SARA also
places strictures on the sale of federal property to ensure that any hazardous wastes
will be cleaned up prior to sale.

The second provision of interest added by SARA isfound in Section 211, the
“Department of Defense Environmental Restoration Program.” Thissection amends
Title 10 of the U.S. Code rather than CERCLA. In addition to making DOD’s pre-
existing Installation Restoration Program a matter of statutory law, this provision
establishes a research program for military hazardous wastes and the health effects
of exposure to them. It aso creates a special transfer account to receive
appropriationsto implement this section, but allowsfunding to be reprogrammed for
the removal of unsafe buildings or debris at former DOD sites. The explanatory
statement of the conference committee notes that the restoration program is to be
implemented in a manner consistent with SARA, including the provisions relating
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to public participation (Section 117), federal facilities (Section 120), and cleanup
standards (Section 121).*

The 102nd Congress amended CERCLA by enacting the Community
Environmental Response Facilitation Act (CERFA, P.L. 102-426). The act eases
military base closures by alowing portions of bases that are not contaminated to be
sold or transferred. The numerous base closures and realignments across the nation
have had adverse economic effects on somelocal communities, particularly through
the loss of jobs, and under previous law a base could not be sold or transferred for
development until environmental cleanup was completed. CERFA permitsthe non-
contaminated portions of bases to be transferred, while cleanup continues at the
contaminated portions, and provides for the appropriate identification on deeds and
other documents of the activitiesthat have taken placethere. It aso confirmsthat the
U.S. government remainsresponsi blefor any further cleanup of hazardous substances
or petroleum products that might be required.

In Section 334 of P.L. 104-201, the Defense Authorization Act of Fiscal Y ear
1997, the 104th Congress took CERFA a step further by allowing the transfer of
federal property evenif contamination remained at the site.* EPA and the governor
of the state where the site islocated must make a finding that the site is suitable for
the use intended by the new owner, the intended use is consi stent with protection of
public health and the environment, the public hasan opportunity to comment, and the
deferral of cleanup and the transfer of property will not substantially delay any
necessary response action at the property. The deed to the property must contain
assurancesthat provide for any necessary restrictions on the use of the property, and
to ensure that response actions will not be disrupted; it must also assure that the
cleanup will be completed in accordance with an approved timetable, and that the
federal agency will submit an adequate budget request to the Office of Management
and Budget to complete al necessary response actions. When cleanup iscompleted,
the agency shall provide to the new owner awarranty to that effect.

Settlements

EPA, at itsdiscretion, is authorized to enter into settlement agreementsthat are
in the public interest and that minimize litigation; such a decision is not subject to
judicial review. The agency can also prepare a nonbinding allocation of cleanup
costs among responsible parties when it would aid settlement. “Mixed funding,”
where responsible parties conduct the cleanup with some assistance from the
Superfund, isexplicitly permitted. In certain situations EPA may releaseaparty from
future liability as part of a settlement agreement. Expedited procedures for settling

2 U.S. Congress, Senate, Committee on Environment and Public Works, A Legisative
History of the Super fund Amendmentsand Reauthorization Act of 1986 (Public Law 99-949)
together with a Section-by-Section Index, Prepared by the Environment and Natural
Resources Policy Division of the Congressional Research Service of the Library of
Congress, Committee Print, 101% Congress, 2™ sess., GPO, 1990, v. 6, p. 5095.

22 Thisamendment appears at Section 334 of the Defense Authorization Act of Fiscal Y ear
1997, P.L. 104-201. It amends CERCLA Section 120(h)(3).
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with minor (de minimis) contributors of waste at asite are provided; such partiesare
protected from contribution suits by others involved at the site.

States

States are authorized to participate in the cleanup process, from initial site
assessment to selecting and carrying out the remedial action, and negotiating with
responsible parties.

To encourage states to establish new treatment and disposal facilities, SARA
requires, as acondition of having its NPL sites cleaned up, that a state assure that it
will have adequate disposal capacity for all hazardous wastes expected to be
generated within the state for the next 20 years. This requirement went into effect
in November 1989.

Thelaw requiresthat, in lawsuitsfor personal injury or property damage dueto
exposure to hazardous substances, state statutes of limitations will not begin to run
until the date when the individual knows, or should have known, that the personal
injury was caused by the exposure to the hazardous substance. The purpose of this
provisionisto overcomesituations(e.g., long-latency diseases such ascancer) where
aparty is barred from bringing a lawsuit because the statute of limitations expired
before the injury was discovered.

Enforcement

EPA’s principa enforcement tool is the authority to order a potentially
responsible party (PRP) to take actions at a Site that presents an imminent and
substantial danger to the public health or welfare, or the environment from an actual
or threatened hazardous substancerelease. Failureto obey an order may makeaPRP
liablefor triple punitive damages. CERCLA also gives EPA information-gathering
powers, and authority to enter and inspect facilities, and to obtain samples of
suspected hazardous substances. EPA can assess civil penalties of not more than
$25,000 per day ($75,000 per day for subsequent violations) for failure to comply
withitsordersor for violating these and other CERCLA provisions, including (1) the
requirement to notify authorities of a hazardous substance release; (2) destruction of
records; (3) financial responsibility requirements; and (4) violating an order or
consent decree concerning settlement agreements. A subpoenapower can compel the
attendance of witnesses and documents at administrative hearings. Asnoted in the
section on liability, EPA may seek to recover its cleanup and enforcement costsfrom
PRPsin order to reimburse the trust fund; the law also givesthe United Statesalien
on the property.

In addition, CERCLA authorizes paying awards of up to $10,000 for
information leading to criminal conviction for failureto give notice of arelease, and
for destroying or concealing records. The law also has provisions protecting
employees who provide information to a state or the federal government regarding
the administration or enforcement of the Superfund law.
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A state may enforce any federal or state regulation to which aremedial action
isrequired to conform. A consent decree (from a court) or a consent order (from
EPA) implementing a settlement agreement must contain penaltiesfor violations of
the decree or order; it, too, is enforceable by either the state or federal government.
Individuals may bring a citizen suit against anyone, including the United States, for
violating CERCLA (or any order, agreement, etc., that hasbecome effective pursuant
to the act). A citizen suit may also be brought against EPA or any other federal
agency for failure to perform a nondiscretionary duty required by the law.

Natural Resource Damages

In addition to imposing liability for cleanup costs, CERCLA requires PRPs to
remedy the environmental harm they caused by restoring or replacing the injured
natural resources, and by paying damages for the lost use of publicly owned
resources, including the costs of performing the damage assessment. Thelaw andits
implementing regul ationsdesignatefederal, state, and tribal authoritiesastrusteesfor
the natural resources under their jurisdiction, and they are the only ones who can
assert a clam for damages. Losses that were previously identified in an
environmental impact statement are excluded, as are injuries to a natural resource
that occurred before enactment of CERCLA. A claim must be brought within three
years of its discovery and connection to the release.

Public Participation

The publicisallowed to participate in the selection of acleanup plan, and EPA
is required to respond to public comments. Local groups can receive as much as
$50,000 to obtain technical assistance in interpreting information related to a site.

Brownfields

EPA’s brownfields program for addressing less seriously contaminated
industrial and commercial hazardous waste sites was granted statutory authority in
the Brownfields Revitalization and Environmental Restoration Act of 2001.2 The
agency initiated the program administratively in 1993 under the general authority of
CERCLA, and Congress recognized it in earmarked funding within the Superfund
appropriation since FY 1997.%* The 2001 enactment directs EPA to establish: (1) a
programto providegrantsto characterize, assess, and conduct planning at brownfield
sites, and to perform targeted site assessments; and (2) a program to provide grants
to capitalize revolving loan funds, or to be used directly to remediate one or more
sites. Thenew law also authorizes grantsto assist statesin establishing or enhancing
their voluntary cleanup programs.

% Title Il of P.L. 107-118, the Small Business Liability Relief and Brownfields
Revitalization Act.

#P.L.104-204; for FY1998: P.L. 105-65; for FY 1999: P.L . 105-276; for FY 2000: P.L. 106-
74; for FY2001: P.L. 106-377.
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Additionally, the Taxpayer Relief Actof 1997 (P.L. 105-34) alowed devel opers
to deduct fromtheir incomethe costsof environmental cleanup at certain brownfields
in the same year that the expenditures are incurred. Previous Internal Revenue
Servicerulesrequired cleanup coststo be spread over anumber of years. Originally
usable until December 31, 2000, the tax break was continued for one year by the Tax
Relief Extension Act of 1999 (P.L. 106-170), and was extended through 2003 by the
Consolidated AppropriationsAct, 2001 (P.L. 106-554), through 2005 by the Working
Families Tax Relief Act of 2004 (P.L. 108-311), and through 2007 by the Tax Relief
and Health Care Act of 2006 (P.L. 109-432).

Table 16. Major U.S. Code Sections of the
Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 and Amendments

(codified generally as 42 U.S.C. 9601-9675)

Comprehensive
Environmental
Response,
Compensation, and
Liability Act
42 U.SC. Section Title (as amended)

Subchapter | —  |Hazardous Substances Releases, Liability, Compensation

9601 Definitions Sec. 101
9602 Designations of additional hazardous Sec. 102

substances/reportable quantities
9603 Notification requirements respecting rel eased Sec. 103
substances

9604 Response authorities Sec. 104
9605 National contingency plan Sec. 105
9606 Abatement actions Sec. 106
9607 Liability Sec. 107
9608 Financial responsihility Sec. 108
9609 Civil penalties Sec. 109
9610 Employee protection Sec. 110
9611 Uses of fund Sec. 111
9612 Claims procedure Sec. 112
9613 Civil proceedings Sec. 113
9614 Relationship to other law Sec. 114
9615 Presidential delegation/assignment Sec. 115
9616 Schedules Sec. 116
9617 Public participation Sec. 117
9618 High priority for drinking water supplies Sec. 118




CRS-80

Comprehensive
Environmental
Response,
Compensation, and
Liability Act
42 U.SC. Section Title (asamended)
9619 Response Action Coordinators Sec. 119
9620 Federal facilities Sec. 120
9621 Cleanup standards Sec. 121
9622 Settlements Sec. 122
9623 Reimbursement to local governments Sec. 123
9624 Methane recovery Sec. 124
9625 Sec. 6921 (b)(3)(A)(i) Sec. 125
9626 Indian tribes Sec. 126
9628 State response programs Sec. 128
Subchapter II — |Hazardous Substance Response Trust Fund
Part A — Hazardous Substance Response Trust Fund
9631 Repealed (Establishment of Hazardous Sec. 221
Response Trust Fund)
9632 Repealed (Liability of United States limited Sec. 222
to the amount in trust fund)
9633 Repealed (Administrative procedures) Sec. 223
Part B — Post-Closure Liability Trust Fund
9641 Repealed (Post Closure Liability Trust Fund) Sec. 232
Subchapter Il — |Miscellaneous Provisions
9651 Reports and studies Sec. 301
9652 Effective dates; savings provision Sec. 302
9653 (Repealed) Termination of authority to Sec. 303
collect taxes
9654 Applicability of Federal water pollution Sec. 304
control funding
9655 L egidlative veto of rule or regulation Sec. 305
9656 Transportation of hazardous substances, Sec. 306a
listing as hazardous material; liability for
damage
9657 Separability of provisions Sec. 308
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Comprehensive
Environmental
Response,
Compensation, and
Liability Act
42 U.SC. Section Title (as amended)
9658 Actions under state law for damages from Sec. 309
exposure to hazardous substances cases
9659 Citizen suits Sec. 310
9660 Research, development, and demonstration Sec. 311
9660a Grant program Sec. 312
9661 Love Canal property acquisition Sec. 312
9662 Limitation on contract and borrowing (Sec. 30of SARA)
authority

Subchapter IV — | Pallution Insurance

9671 Definitions Sec. 401
9672 State laws; scope of chapter Sec. 402
9673 Risk retention groups Sec. 403
9674 Purchasing groups Sec. 404
9675 Applicability of securitieslaws Sec. 405

Note: Thistable shows on the mgjor U.S. Code sections. For more detail and to determine when a
section was added, consult the official printed version of the U.S. Code.
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Emergency Planning and Community
Right-to-Know Act?®

The Emergency Planning and Community Right-to-Know Act (EPCRA,
codifiedat 42 U.S.C. 11001-11050) wasenacted in 1986 as Titlelll of the Superfund
Amendments and Reauthorization Act (P.L. 99-499). EPCRA established state
commissionsand local committeesto devel op and implement proceduresfor coping
with releases of hazardous chemical's, and mandated annual reporting to government
officials on environmental releases of such chemicals by the facilities that
manufacture or use them in significant amounts. EPA facilitates planning, enforces
compliance when necessary, and provides public access to information about
environmental releases of toxic chemicals.

Subtitle A— Emergency Planning and Notification

EPCRA established anational framework for EPA to mobilizeloca government
officials, businesses, and other citizensto plan ahead for possible chemical accidents
intheir communities. Subtitle A requireslocal planningto respond to sudden rel eases
of chemicalsthat might occur inthe event of aspill, explosion, or fire. It ensuresthat
responsible officialswill know what hazardous chemicalsare used or stored by local
businesses and will be notified quickly in the event of an accident.

Under Section 301, each stateisrequired to create a State Emergency Response
Commission (SERC), to designate emergency planning districts, and to establish
local emergency planning committees (LEPCs) for each district. Section 302
requires EPA to list extremely hazardous substances and to establish threshold
planning quantities for each substance. Originally, Congress defined chemicals as
“extremely hazardous substances’ if they appeared on a list EPA published in
November 1985 as Appendix A in “Chemical Emergency Preparedness Program
Interim Guidance.” However, EPA has authority to revise thelist, and the threshold
guantities of chemicals. Based on listing criteria, the intent appearsto beto include
only chemicalsin quantitiesthat could harm people exposed to them for only ashort
period of time. The law directs each facility to notify the LEPC for itsdistrict if it
stores or uses any “extremely hazardous substance” in excess of its threshold
planning quantity.

Section 303 directsLEPCstowork withfacilitieshandling specified “ extremely
hazardoussubstances’ to devel op response procedures, evacuation plans, and training
programs for people who will be the first to respond in the event of an accident.
Upon request, facility owners and operators are required to provide an LEPC any
additional information that it finds necessary to develop or implement an emergency
plan.

Section 304 requires that facilities immediately report a sudden release of any
“extremely hazardous substance” or any “hazardous substance” (a much broader

% Prepared by Linda-Jo Schierow, Specialistin Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.
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category of chemicals defined under CERCLA Section 102(a)) that exceeds the
reportable quantity to appropriate state, local, and federal officials.*® Releases of a
reportable quantity of a“hazardous substance” aso must be reported to the National
Response Center under CERCLA Section 103(a). (See the section above on
Superfund).

Subtitle B — Reporting Requirements

Subtitle B establishes various reporting requirements for facilities. The
information collected may be used to develop and implement emergency plans, as
well asto provide the public with general information about chemicalsto which they
may be exposed.

The Occupational Health and Safety Act of 1970 (OSHACt) requires most
employersto provide employees with accessto amaterial safety data sheet (MSDYS)
for any “hazardous chemical.” This*“right-to-know” law for workersaimsto ensure
that people potentially exposed to such chemicals have access to information about
the potential health effects of exposure and how to avoid them. EPCRA, Section 311
requires facilities covered by OSHACct to submit an MSDS for each “hazardous
chemical” or alist of such chemicals to the LEPC, the SERC, and the local fire
department. EPA hasauthority to establish categories of health and physical hazards
and to require facilities to list hazardous chemicals grouped by such categories in
their reports. An MSDS need only be submitted once, unless there is a significant
changein theinformation it contains. An MSDS must be provided in responseto a
request by an LEPC or amember of the public. “Hazardous chemicals’ are defined
by the Code of Federal Regulations, Title 29, at Section 1910.1200(c).?’

EPCRA, Section 312 requires the same employers to submit annualy an
emergency and hazardous chemical inventory form to the LEPC, SERC, and local
firedepartment. Theseformsmust provide estimates of the maximum amount of the
chemicals present at the facility at any time during the preceding year; estimates of
the average daily amount of chemicals present; and the general location of the
chemicals in the facility.?® Information must be provided to the public in response
toawrittenrequest. EPA isauthorized to establish threshold quantitiesfor chemicals
below which facilities are not required to report.

% Under CERCLA Section 102(a) a “hazardous substance” includes any “elements,
compounds, mixtures, solutions, and substanceswhich, when released into the environment
may present a substantial danger to the public health or welfare or the environment.”
Included in this definition are substances listed under the authority of any of the major
environmental statutes (see CERCLA Section 101(14)).

2 EPCRA excepts foods, food additives, and other substances regulated by the Food and
Drug Administration; solidsin a manufactured item to the extent exposure does not occur;
substances used for personal or household purposes; substances used in research or
hospitals; and substances used in routine agricultural operations.

B EPCRA alowsfacilitiesto report aggregate amounts of chemical swith similar health and
environmental effects. Thisis called “Tier I” information. However, chemical specific
information (“Tier 11") must be provided on request (under certain conditions) to a SERC,
LEPC, fire department, or the public.



CRS-84

Section 313 mandates development of the Toxics Release Inventory (TRI), a
computerized EPA database of “toxic chemical” releases to the environment by
manufacturing facilities. It requires manufacturing facilities that manufacture, use,
or process “toxic chemicals’ to report annually to EPA on the amounts of each
chemical released to each environmental medium (air, land, or water) or transferred
off-site. EPA makesTRI dataavailablein®raw” and summarized formtothegeneral
public. The public may obtain specific information (e.g., about a particular
manufacturing facility) by submitting arequest in writing to EPA. EPA distributes
written and el ectronic, nationwide and state-by-state summariesof annual data. Raw
data and summaries also are available over the Internet.”

EPCRA Section 313 generally requires areport to EPA and the state from each
manufacturer with 10 or more employees who either uses 10,000 pounds or
manufactures or processes 25,000 pounds of any “toxic chemica” during the
reporting year. However, EPA may adjust these thresholds for classes of chemicals
or categories of facilities. On November 30, 1994, EPA exempted from standard
reporting requirements facilities that manufacture, process, or otherwiseuseup to 1
million pounds of atoxic chemical per year, if they have less than 500 pounds of
reportable quantities of chemical per year (59 Federal Register 61488-61502,
November 30, 1994). The agency reduced the threshold that triggers reporting
requirementsfor releases of certain persistent, bioaccumul ative, and toxic chemicals
in a rule issued October 29, 1999 (64 Federal Register 58665-58753). A rule
reducing the threshold for reporting rel eases of lead compounds was issued January
17, 2001 (66 Federal Register 4500-4547).

EPCRA enumeratesthefollowing datareporting requirementsfor each covered
chemical present at each covered facility:*

e whether it is manufactured, processed, or otherwise used, and the
general category of use;

¢ the maximum amount present at each location during the previous
year,

e treatment or disposal methods used; and

e amount released to the environment or transferred off-site for
treatment or disposal.

EPCRA requiresreporting by manufacturers, which thelaw definesasfacilities
in Standard Industrial Classification codes 20 through 39. The law authorized EPA
to expand reporting requirements to additional industries. EPA promulgated arule

2 See, for example, EPA’s Envirofacts, at [http://www.epa.gov/enviro/html/efovw.html];
TOXNET, operated by the National Library of Medicine, at [http://toxnet.nim.nih.gov/
cgi-bin/sightmigen?TRI]; or Right-to-Know Net, a project of OMB Watch and the Unison
Institute, at [http://rtk.net/].

% Congress added data submission requirements for manufacturers and processors of toxic
substances when it enacted the Pollution Prevention Act of 1990 (see above).
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May 1, 1997, requiring reports on toxic releases from seven additional industrial
categories, including some metal mining, coal mining, commercial electric utilities,
petroleum bulk terminals, chemical wholesalers, and solvent recovery facilities (62
Federal Register 23834).

Theoriginal statute specified 313 “toxic chemicals’ or categories of chemicals
for which reporting was required, but EPCRA gave EPA authority to add or delete
chemicalsfromthelist either onitsown initiative or in response to citizen petitions.
EPA hasremoved more than 15 and added roughly 350 chemicals (or categories) to
theorigina list. Thelisting criteriaspecified in Section 313(d)(2) authorize EPA to
add achemical whenitis*knownto cause or can reasonably be anticipated to cause”
the following:

e “significant adverse acute human health effects at concentration
levels that are reasonably likely to exist beyond facility site
boundaries as a result of continuous, or frequently recurring,
releases,”

¢ in humans cancer, birth defects, or serious or irreversible chronic
health effects, or

e “because of — (i) itstoxicity, (ii) itstoxicity and persistencein the
environment, or (iii) its toxicity and tendency to bioaccumulate in
the environment, a significant adverse effect on the environment of
sufficient seriousness, in the judgment of the Administrator, to
warrant reporting under this Section.”

Subtitle C — General Provisions
Subtitle C contains various general provisions, definitions, and authorizations.

Trade Secrets. Section 322 authorizes reporting facilities to withhold the
identity of achemical if itisatrade secret and they follow procedures established by
EPA.

Information for Health Professionals. Special provisions are made in
Section 323 for informing health professionals of a chemical identity that has been
withheld to protect confidential businessinformation, if theinformation isneeded to
diagnose or treat a person exposed to the chemical.

Right to Know. Section 324 directsEPA, Governors, SERCS, and LEPCsto
make emergency response plans, MSDSs, lists of chemicals, inventory forms, toxic
chemical release forms, and follow up emergency notices available to the general
public.

Enforcement. Section 325 establishes civil, administrative, and crimina
penalties for non-compliance with mandatory provisions of the act. Citizens are
given the authority to bring civil action against a facility, EPA, a Governor, or an
SERC by Section 326.



CRS-86

Chemical Transport. Chemicals being transported or stored incident to
transport are not subject to EPCRA requirements, according to Section 327.

Other Provisions.

Section 328 authorizes EPA to issue regulations.

Definitions are provided in Section 329. Section 330 authorizes to be appropriated
“such sums as may be necessary” to carry out thistitle.

Table 17. Major U.S. Code Sections of the

Emergency Planning and Community Right-to-Know Act

42 U.S.C. Section Title

Subtitle | — Emergency Planning and Notification Subtitle A

11001 Establishment of state commissions, planning Sec. 301
districts, and local committees

11002 Substances and facilities covered and Sec. 302
notification

11003 Comprehensive emergency response plans Sec. 303

11004 Emergency notification Sec. 304

11005 Emergency training and review of emergency Sec. 305
systems

Subchapter Il — | Reporting Requirements Subtitle B

11021 Material safety data sheets Sec. 311

11022 Emergency and hazardous chemical Inventory Sec. 312
forms

11023 Toxic chemical release forms Sec. 313

Subchapter I1l — |Genera Provisions Subtitle C

11041 Relationship to other law Sec. 321

11042 Trade secrets Sec. 322

11043 Provision of information to health professions, Sec. 323
doctors and nurses

11044 Public availability of plans, data sheets, Forms Sec. 324
and follow up notices

11045 Enforcement Sec. 325

11046 Civil actions Sec. 326

11047 Exemption Sec. 327

11048 Regulations Sec. 328

11049 Definitions Sec. 329

11050 Authorizations Sec. 330
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Toxic Substances Control Act®?

The Toxic Substances Control Act (TSCA, 15 U.S.C. 2601 et seg.) authorizes
the EPA to screen existing and new chemicals used in U.S. manufacturing and
commerce to identify potentially dangerous products or uses that should be subject
to federal control. Both naturally occurring and synthetic chemicals are subject to
TSCA, with the exception of chemicals regulated under other federa laws
concerning food, drugs, cosmetics, firearms, ammunition, pesticides, tobacco, or
mixtures. EPA may require manufacturers and processors of chemicals to conduct
and report the results of tests to determine the effects of potentially dangerous
chemicals on living things. Based on test results and other information, EPA must
regul ate the manufacture, importation, processing, distribution, use, and/or disposal
of any chemical that presents an unreasonable risk of injury to human health or the
environment. A variety of regulatory toolsisavailableto EPA under TSCA ranging
in severity from atotal ban on production, import, and use to a requirement that a
product bearsawarning label at the point of sale. TSCA directs EPA to usetheleast
burdensome option that can reducerisk to alevel that isreasonabl e given the benefits
provided by the chemical product or process.

As enacted, TSCA also included a provision requiring EPA to take specific
measuresto control the risks from polychlorinated biphenyls (PCBs) (Section 6(€)).
Theorigina legidationincluded asingletitle, which has since been designated Title
|. Subsequently, four titles have been added to address specific concerns— asbestos
in 1986 (Titlell, P.L. 99-519), radon in 1988 (Title I1l, P.L. 100-551), lead in 1992
(Title1V, P.L. 102-550), and schools (Title V, P.L. 110-140). Title Il directs EPA
to set standards for asbestos mitigation in schools and requires asbestos contractors
to be trained and certified. Title Il directs EPA to provide technical assistance to
statesthat chooseto support radon monitoring and control. TitlelV providessimilar
assistance with respect to abatement of |ead-based paint hazards. Finaly, Title V
addresses environmental issues at schools, including energy efficiency.

Table 18. Toxic Substances Control Act and Major Amendments
(codified as 15 U.S.C. 2601-2671)

Y ear Act Public Law Number

1976 Toxic Substances Control Act P.L. 94-469

1986 Asbestos Hazard Emergency Response Act P.L.99-519

1988 Radon Program Development Act P.L. 100-551

1990 Radon M easurement P.L. 101-508, § 10202

1990 Asbestos School Hazard Abatement P.L. 101-637
Reauthorization Act

1992 Residential Lead-Based Paint Hazard P.L. 102-550
Reduction Act of 1992

2007 Energy Independence and Security Act of 2007, [P.L. 110-140
Subtitle E - Healthy High-Performance Schools

3 Prepared by Linda-Jo Schierow, Specialistin Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.
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Background

Federal legidation to control toxic substanceswas originally proposed in 1971
by the President’ sCouncil on Environmental Quality. Itsreport, “ Toxic Substances,”
defined aneed for comprehensivelegislationtoidentify and control chemicalswhose
manufacture, processing, distribution, use, and/or disposal waspotentially dangerous
and not adequately regulated under other environmental statutes. The House and
Senate each passed bills in both the 92" and 93 Congresses (in 1972 and 1973,
respectively), but controversies over the scope of chemical screening prior to
commercia production and distribution, level of costs, and the relationship to other
regulatory laws stalled final action. Episodes of environmental contamination —
including the Hudson River and other waterways by PCBs, thethreat of stratospheric
ozone depletion from chlorofluorocarbon (CFC) emissions, and contamination of
agricultural produce by polybrominated biphenyls (PBBS) in the state of Michigan
— together with more exact estimates of the costs of imposing toxic substances
controls, opened the way for final passage of thelegidation. President Ford signed
the TSCA into law on October 11, 1976.

Title |
TSCA (Titlel) directs EPA to

e require manufacturers and processors to conduct tests for existing
chemicalsif (1) their manufacture, distribution, processing, use, or
disposal may present an unreasonable risk of injury to health or the
environment; or they areto be produced in substantial quantitiesand
the potential for environmental release or human exposure is
substantial or significant; (2) existing dataareinsufficient to predict
the effects of human exposure and environmental releases; and (3)
testing is necessary to devel op such data (Section 4);

o prevent future risks through pre-manufacture screening and
regulatory tracking of new chemical products (Section 5);

o control unreasonable risks already known, or asthey are discovered
for existing chemicals (Section 6); and

e gather and disseminateinformation about chemical production, use,
and possible adverse effects to human health and the environment
(Section 8).

Authorization for appropriations for these activities and a state grant program for
control of toxic substances in the environment expired on September 30, 1983,
although appropriations for these programs have continued.

Testing of Chemicals. Many chemicals, even somein widespread use, are
not well characterized in terms of their potential health and environmental effects.
One of the mgjor goals of TSCA was to induce the development of test data by
producers(i.e., manufacturers, importers, and processors) of chemicalsincommerce.
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Section 4 of TSCA directs EPA to require the development of test data on existing
chemicals when certain conditions prevail: (1) the manufacture, processing,
distribution, use, or disposal of the chemical “may present an unreasonablerisk,” or
(2) the chemical is produced in very large volume and there is a potentia for a
substantial quantity to be released into the environment or for substantial or
significant human exposure. Under either condition, EPA mustissuearulerequiring
tests if (a) existing data are insufficient to resolve the question of safety, and (b)
testing is necessary to devel op the data.

Because there were more than 55,000 chemicalsin U.S. commerce at the time
EPA was to begin devel oping test rules, Congress established a special interagency
committee to help EPA determine which chemicals should be considered first, and
to coordinate testing needs and efforts among government agencies. At least every
six months the Interagency Testing Committee (ITC) must consider candidate
chemicalsfor inclusion on alist of substancesthat the ITC recommendsto EPA for
development and promulgation of test rules. TSCA directsthe ITC to “designate”
a subset of chemicals on the list for EPA action within 12 months. The list can
contain no more than 50 “designated” chemicals at any time. When achemical is
designated, EPA has one year to respond by issuing a proposed test rule or a notice
explaining why no testing is needed.

TSCA requiresthe I TC to consider the following factors when it makeslisting
decisions. (1) quantity of the substance to be manufactured, (2) quantity of the
chemical in environmental releases, (3) number of people who will be exposed
occupationally and the duration of exposure, (4) extent of non-occupational human
exposure, (5) similarity of the chemical to any other chemical known to present an
unreasonable risk, (6) existence of data concerning environmental or health effects
of the chemical, (7) the quantity of information to be gained by testing, and (8) the
availability of facilities and personnel for performing testing. Chemicals known or
suspected to cause or contribute to cancer, gene mutations, or birth defects are to be
assigned a higher priority. In response to information that indicates “there may be
areasonabl e basisto concludethat achemical ... presentsor will present asignificant
risk of serious or widespread harm to human beings from cancer, gene mutations, or
birth defects,” TSCA requires EPA action to prevent or reduce that risk or
publication of afinding that the risk is not unreasonable.

Pre-manufacture Notification for New Chemicals or Uses. TSCA
(Section 5) requires manufacturers, importers, and processorsto notify EPA at least
90 days prior to producing or otherwise introducing anew chemical product into the
United States. Any information or test datathat isknown to, reasonably ascertainable
by, or in possession of the notifier, and that might be useful to EPA in evaluating the
chemical’s potential adverse effects on human health or the environment, must be
submitted to EPA at the sametime. TSCA aso requires EPA to be notified when
there are plansto produce, process, or use an existing chemical in away that differs
from previously permitted uses, if the Administrator has determined by rulethat new
uses of the chemical may produce significant changes in human and environmental
exposures and therefore require notification. The 90-day notice provides EPA with
the opportunity to evaluate the chemical use and, if necessary, to prohibit or limit
such activity before it occurs to prevent unreasonable risk of injury to human health
or the environment.
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EPA has 45 days after notification (or up to 90 daysif it extends the period for
good cause) to eval uate the potential risk posed by the chemical. If EPA determines
that thereisareasonabl e basisto conclude that the substance presents or will present
an unreasonable risk, the Administrator must promulgate requirements to protect
adequately against such risk. Alternatively, EPA may determine that the proposed
activity related to achemical doesnot present an unreasonabl erisk; thisdecision may
be based on the available data, or, when no data exist to document the effects of
exposure, on what isknown about the effects of chemicalsin commercewith similar
chemical structures and used in similar ways.

The purpose of EPA’ s screening procedure isto identify potential hazards, and
control them before use of achemica becomes widespread. If data are inadequate
to make an informed judgment and (1) manufacture, processing, distribution in
commerce, use, or disposal may present an unreasonablerisk, or (2) achemical isto
be produced in substantial quantities, and the potential for environmental release or
human exposure is substantial or significant, EPA may issue a proposed order to
prohibit or limit such activities until sufficient data are submitted.

Although thelegidative history of TSCA includesapresumption that testing of
new products would take place before they were widely used, either asthe chemical
was developed, or as its markets grew, TSCA also forbids promulgation of blanket
testing requirementsfor al new chemicals. Thisreflectsconcernthat uniformtesting
requirements might stifle innovation in the chemical industry. Thus, EPA must
decide which chemicals, or which categories of chemicals, warrant the costs of
premarket testing. EPA reviews more than 1,000 new chemical manufacturing
notices annually.

Regulatory Controls for Hazardous Chemicals. TSCA requires EPA
to regulate manufacturing, processing, distribution in commerce, use, or disposal of
a chemical if it will present an unreasonable risk of injury to hedth or the
environment, and the risk cannot be reduced to a sufficient degree under another
federa law administered by EPA. The alternative means available to EPA for
controlling chemical hazardsthat present unreasonablerisksare specified in Section
6 of TSCA. EPA hasthe authority to:

e prohibit or limit the amount of production or distribution of a
substance in commerce;

o prohibit or limit the production or distribution of a substance for a
particular use;

e limit the volume or concentration of the chemical produced;
e prohibit or regulate the manner or method of commercia use;
e requirewarning labelsand/or instructionson containersor products;

e require notification of the risk of injury to distributors and, to the
extent possible, consumers;
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e require record-keeping by producers;
o gpecify disposal methods; and
e require replacement or repurchase of products already distributed.

EPA aso may impose any of these requirements in combination, or for a specific
geographical region. However, EPA isrequired by TSCA to regulate only “to the
extent necessary to protect adequately” against a risk, and to use the “least
burdensome” regulatory approach, even in controlling unreasonable risks.

Information Gathering. Section 8 of TSCA requires EPA to develop and
maintain an inventory of all chemicals, or categories of chemicals, manufactured or
processed in the United States. The first version of this inventory identified
approximately 55,000 chemicals in commerce in 1979. All chemicals not on the
inventory are, by definition, “new” and subject to the notification provisions of
Section 5. These chemicals must be added to the inventory if they enter U.S.
commerce. Chemicals need not be listed if they are only produced in very small
guantities for purposes of experimentation or research.

To aid EPA in its duties under TSCA, the agency was granted considerable
authority to collect information from industries. EPA may require mai ntenance of
records and reporting of: chemical identities, names, and molecular structures,
categories of use; amounts manufactured and processed for each category of use;
descriptionsof byproductsresulting from manufacture, processing, use, and disposal;
environmental and health effects; number of individuals exposed; number of
employees exposed and the duration of exposure; and manner or method of chemical
disposal.

Manufacturers, processors, and distributors of chemicals are required to
maintai n records of significant adversereactionsto health or theenvironment alleged
to have been caused by a substance or mixture. Records of adverse effects on the
health of employees must be retained for 30 years from the date of reporting.
Industry also must submit lists and copies of health and safety studies. Studies
showing adverse effects previously unknown must be submitted to EPA as soon as
they are completed or discovered.

Imminent Hazards. Section 7 provides EPA authority to take emergency
action through the district courts to control a chemical substance or mixture which
presents an imminent and unreasonable risk of serious widespread injury to health
or the environment.

Relation to Other Laws. Section 9 allows EPA to refer cases of chemical
risk to other federa agencies with the authority to prevent or reduce the risk. For
statutesunder EPA’ sjurisdiction, TSCA givesthe Administrator discretionto decide
if arisk can best be handled under the authority of TSCA.

Enforcement and Judicial Review. Section 11 authorizes EPA to inspect
any facilities subject to TSCA requirements and to issue subpoenas requiring
attendance and testimony of witnesses, production of reportsand documents, answers
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to questions and other necessary information. Section 13 mandates TSCA
enforcement at the national borders by the Treasury Department.

Section 15 identifies acts prohibited under TSCA, while Section 16 describes
penaltiesfor actsviolating these prohibitions, aswell asrecourse availableto anyone
accused of such violations. Section 16 authorizes civil penalties, not to exceed
$25,000 per violation per day, and affords the defendant an opportunity to request a
hearing before an order isissued and to petition for judicial review of an order after
itisissued. Criminal penalties also are authorized for willful violations. Section 17
providesjurisdiction to U.S. district courtsin civil actionsto enforce TSCA Section
15 by restraining or compelling actions that violate or comply with it, respectively.
Chemicals may be seized and condemned if their manufacture, processing, or
distribution violated the act.

Section 19 authorizes any person to file a petition for judicia review of
specified rules within 60 days of issuance under TSCA. The court isdirected to set
aside specified rules if they are not supported by substantial evidence in the
rulemaking record taken as awhole.

Section 20 authorizes civil suits by any person against any person in violation
of the act. It aso authorizes suits against EPA to compel performance of
nondiscretionary actions under TSCA. Section 21 providesthe public with the right
to petition for the issuance, amendment, or repeal of arule requiring toxicity testing
of achemical, regulation of the chemical, or reporting.

Confidential Business Information. Section 14 providesbroad protection
of proprietary confidential information about chemicalsin commerce. Disclosureby
EPA employees of such information generally is not permitted, except to other
federal employees, or when necessary to protect health or the environment. Data
from health and safety studies of chemicals is not protected unless its disclosure
would reveal a chemical process or chemical proportion in a mixture. Wrongful
disclosure of confidential data by federal employeesis prohibited, and may resultin
criminal penalties.

Chemical Categories. Section 26 alowsEPA toimposeregul atory controls
on categories of chemicals, rather than on a case-by-case basis. However, EPA
cannot regulate a group merely becauseit is composed of new chemical substances.

State Preemption. TSCA Section 18 preempts state actionsthat establish or
continuein effect requirements applicableto achemical substance or mixturethat is
federally regulated under TSCA sections 5 or 6, unless the state requirement is
identical to thefederal requirement, implementsanother federal law, or prohibitsuse
of the substance or mixturewithin the state. However, astate may ask EPA to allow
astate requirement that providesasignificantly higher degree of protection from risk
than does the federal requirement.

Other Provisions. TSCA Section 10 directs EPA to conduct and coordinate
among federal agencies research, devel opment, and monitoring that is necessary to
the purposes of the act.
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Section 12 excludes chemical products manufactured for export from TSCA
requirements except for reporting and record keeping requirements in Section 8.

Section 22 waives compliance when in the interest of national defense.

Section 23 provides protection of employees who assist in carrying out the
provisions of the act (i.e., “whistle-blowers”).

Thepotential effectsof TSCA ruleson employment must be monitored by EPA,
according to Section 24.

Section 25 mandates study of the need for indemnification of people affected
by federal 1aws administered by EPA and of thefeasibility of establishing astandard
classification system for chemical substances and of storing and retrieving
information about them.

Section 26 authorizes data sharing and cooperative action to facilitate TSCA
implementation between EPA and other federal agencies. It also authorizes
collection of feesfor EPA processing of data submitted in responseto an order under
Section 4 or 5. EPA is directed to establish an office to assist the regulated
community. The agency also must establish a procedure to ensure disclosure of
financial interests in the regulated community by EPA employees. Final orders
issued under TSCA must contain a statement of basis and purpose. Finally, Section
26 established within EPA anew Assistant Administrator for Toxic Substances.

TSCA Section 27 authorizes research and development of test methods for
chemicals by the Public Health Service in cooperation with EPA.

Grantsto states are authorized by Section 28 to establish and operate programs
to prevent or eliminate unreasonable risks to health or the environment.

Section 29 authorized appropriations through 1983.

An annual report is mandated by Section 30.

Title Il (Asbestos in Buildings)

Growing public concern about the presence of potentially hazardous asbestos
in buildings, especidly in schools, led to congressional efforts to address this
problem. Title Il of TSCA, the Asbestos Hazard Emergency Response Act
(AHERA), was enacted in 1986 (P.L. 99-519) and amended in July 1988 (P.L.
100-368). It required EPA to set standards by October 1987, for responding to the
presence of asbestos in schools. The standards, set at levels adequate to protect
public health and the environment, identify appropriate response actionsthat depend
on the physical condition of asbestos. Schools, in turn, were required to inspect for
asbestos-containing material, and to devel op and implement aplan for managing any
such material. Plans for managing asbestos were to be submitted by schools before
May 1989, and implementation was to begin by July 1989. The law contains no
deadlines for schools to complete implementation.
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Title Il requires asbestos contractors and analytical |aboratoriesto be certified,
and schoolsto use certified persons for abatement work. Training and accreditation
requirements also apply to inspectors, contractors, and workers performing asbestos
abatement work in al public and commercial buildings. EPA may award training
grantsto nonprofit organizations for asbestos health and safety programs. However,
authorization of appropriations for this grant program expired September 30, 1995.
Other Title Il requirements (such as mandates that buildings be inspected for
asbestos) have not been extended to non-school buildings.

To enforcerequirements, TSCA authorizes EPA to take emergency action with
respect to schools if school officials do not act to protect children. The act also
authorizes citizen action with respect to asbestos-containing material in aschool and
to compel action by EPA, either through administrative petition or judicia action.
Civil penalties not to exceed $5,000 are authorized for violations such as failing to
conduct an inspection or to develop a school management plan.

Concern about how schools would pay for required actions was addressed in
separate legidation (the Asbestos School Hazard Abatement Act of 1984, or
ASHAA, P.L. 98-377). It established a program offering grants and interest-free
loans to schools with serious asbestos problems and demonstrated financial need.
Although EPA for several years did not request funding for this program, Congress
appropriated funds. Authorization of appropriations for this program expired
September 30, 1995, and Congress has not appropriated funds since FY 1993; atotal
of $382 million in grant and loan funds were appropriated from FY 1984 through
FY1993. Repaid ASHAA loans arereturned to an Asbestos Trust Fund, established
in TSCA Title Il, to become a dedicated source of revenues for future asbestos
control projects.

Title Ill (Radon Programs)

In October 1988 Congress amended TSCA by adding Title 11l — Indoor Radon
Abatement (15 U.S.C. 2661 et seq., P.L. 100-551). Thebasic purpose of Titlelll is
to providefinancial and technical assistanceto the statesthat chooseto support radon
monitoring and control ; neither monitoring nor abatement of radonisrequired by the
act.

Title1l required EPA to updateits pamphlet “ A Citizen’s Guideto Radon,” to
develop model construction standards and techniques for controlling radon levels
within new buildings, and to providetechnical assistanceto states. EPA isto provide
technical assistanceby: establishinganinformation clearinghouse; publishing public
information materials; establishing a national database of radon levels detected,
organized by state; providing information to professional organizationsrepresenting
private firmsinvolved in building design and construction; submitting to Congress
aplanfor providing financial and technical assistanceto states; operating cooperative
projects with states; conducting research to develop, test, and evaluate radon
measurement methods and protocols; devel oping and demonstrating new methods
of radon measurement and mitigation, including methods that are suitable for usein
nonresidential child care facilities; operating a voluntary program to rate radon
measurement and mitigation devices and methods and the effectiveness of private
firms and individuals offering radon-related services, and designing and
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implementing training seminars. Theproficiency rating program and certification for
training programs collect fees for service, and therefore, are meant to be self-
supporting, but Congress authorized $1,500,000 to be appropriated to establish these
programs. Congressauthorized $3,000,000 to beappropriated for each of threeyears
beginning in 1989 for the other provisions of Sections 303, 304, and 305.

A matching grant program was established for the purpose of assisting statesin
developing and implementing programs for radon assessment and mitigation. For
this program, $30 million was authorized to be appropriated over three years, with
funds targeted to states or projects that made efforts to ensure adoption of EPA’s
model construction standards and techniques for new buildings; gave preference to
low-income persons, or addressed serious and extensive radon contamination
problems or had the potential to reduce risk or to develop innovative assessment
techniques, mitigation measures, or management approaches.

Other sections of Title 111 require EPA to: conduct a study to determine the
extent of radon contamination in schools; identify and list areas of the U.S. with a
high probability of having high levels of indoor radon; make grants or cooperative
agreementsto establish and operate at | east threeregional radon training centers; and
provide guidance to federal agencies on radon measurement, risk assessment, and
remedial measures.

All authorizationsfor appropriations specific to thistitle expired September 30,
1991, although appropriations have continued.

Title IV (Lead Exposure Reduction)

The 102™ Congress added Title IV to TSCA when it enacted the Residential
Lead-Based Paint Hazard Reduction Act of 1992 as Title X in the Housing and
Community Development Act of 1992 (P.L. 102-550). Title IV aimsto accelerate
federal effortsto reduce risksto young children who daily are exposed to |ead-based
paint in their homes. In addition, it is expected to stimulate development of lead
inspection and hazard abatement services in the private sector, while ensuring that
the services provided and any products employed are reliable and effective in
reducing risk. To these ends, Title IV directs EPA:

e to promulgate definitions of lead-contaminated dust, lead-
contaminated soil, and lead-based paint hazards;

e to ensure that people engaged in detection and control of lead
hazards are properly trained and that contractors are certified;

o topublishrequirementsfor theaccreditation of training programsfor
workers;

e to develop criteria to evaluate the effectiveness of commercial
products used to detect or reduce risks associated with lead-based
paint;
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e toestablish protocols, criteria, and minimum performance standards
for laboratory analysis of lead in paint films, soil, and dust;

o to establish a program to certify laboratories as qualified to test
substances for lead content; and

¢ topublish and distributeto the public alist of certified or accredited
environmental sampling laboratories.

Title 1V explicitly applies these requirements to federal facilities and activities that
may create alead hazard.

In addition, Congress directed EPA to conduct a study of lead hazards due to
renovation and remodeling activities that may incidentally disturb lead-based paint.
EPA is required to promulgate guidelines for the renovation and remodeling of
buildings or other structures when these activities might create a hazard.

Title IV directs EPA to establish a clearinghouse and hotline to distribute
information about the hazards of |ead-based paint, how to avoid exposure and reduce
risk, and new technologies for removing or immobilizing lead-based paint. In
addition, Congress mandated devel opment of: alead hazard information pamphlet;
public education and outreach activitiesfor health professionals, the general public,
homeowners, landlords, tenants, consumers of home improvement products, the
residential real estate industry, and the home renovation industry; and information
to be distributed by retailers of home improvement products to provide consumers
with practical information rel ated to the hazards of renovationwherelead-based paint
may be present.

TitlelV authorizes statesto propose programsto train and certify inspectorsand
contractors engaged in the detection or control of lead-based paint hazards. States
also may develop the required informational pamphlets. TSCA requires EPA to
promulgate amodel state program that may be adopted by any state. Congress gave
EPA the authority to approve or disapprove authorization for state proposals and to
provide grants for states to develop and implement authorized programs. A federal
program must be established, administered, and enforced by EPA in each state
without an authorized program.

The Department of Health and Human Services also has responsibilities under
Title IV of TSCA. It mandates a study by the Centers for Disease Prevention and
Control (CDC) and the Nationa Institute for Environmental Health Sciences to
determine the sources of |ead exposure to children who have elevated lead levelsin
their bodies. The National Institute for Occupational Safety and Health is directed
to study ways of reducing occupational exposureto lead during abatement activities.

Theact established arule-making docket to ensuretheavailability to the general
public of all documents submitted to agencies that are relevant to regulatory
decisions pursuant to thislegislation. The docket isrequired to include the drafts of
all proposed rules submitted by EPA to the President’ s Office of Management and
Budget (OMB), written comments on the drafts, and written responsesto comments.
In addition, the agency must provide an explanation for any maor change to a
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proposed rule that appearsin thefina rule, and such changes may not be made based
oninformation not filed in thedocket. Docketsarerequired to be establishedin each
EPA regional office.

Congress authorized to be appropriated “such sums as may be necessary” for
TSCA TitlelV.

In addition to amending TSCA, Title X of the Housing and Community
Development Act of 1992 authorized grants to states for risk assessments and lead-
based paint removal andimmobilizationin private housing for low-incomeresidents;
establishing statetraining, certification, or accreditation programsfor inspectorsand
abatement contractors; and research at the Department of Housing and Urban
Development (HUD). Authorization for appropriations for these grants expired
September 30, 1994, but appropriations have continued. Title X directed HUD to
establish guidelines for federally supported work involving risk assessments,
inspections, interim control s, and abatement of |ead-based paint hazards. Inaddition,
theNational Institutefor Occupational Safety and Health (NIOSH) wasprovided $10
million for training people who remove or immobilize paint.

Title V (Reducing Risks in Schools)

At the end of 2007, the 110" Congress added a fifth title to TSCA, subtitled
Healthy High-Performance Schools. Enacted as Subtitle E (section 461) of Public
Law 110-140, the Energy Independence and Security Act of 2007, TSCA Title V
authorizes EPA to establish a state grant program to provide technical assistancefor
EPA programs to schools and develop and implement state school environmental
health programs. State programs must include standards for school building design,
construction, and renovation, and identify ongoing school building environmental
problems and recommended solutions. Environmental problems specifically
mentioned in the law include “contaminants, hazardous substances, and pollutant
emissions.” EPA’s authority to provide grants expires five years after the date of
enactment.

Title V requires the EPA Administrator, in consultation with the Secretary of
Education and the Secretary of Health and Human Services, to issue voluntary
guidelines within 18 months of Title V enactment for selecting sites for schools
(presumably new schools). The guidelines are to account for the “special
vulnerability of children to hazardous substances or pollution exposuresin any case
in which the potential for contamination at a potential school site exists,” modes of
transportation available to students and staff, efficient use of energy, and potential
use of a school at the site as an emergency shelter.

TitleV alsorequiresthe EPA Administrator, in consultation with the Secretary
of Education and the Secretary of Health and Human Services, to issue voluntary
guidelines within two years of enactment for developing and implementing state
environmental health programsfor schools. These guidelinesmust takeinto account
thefindingsof federal initiatives established under “relevant federal |aw with respect
to school facilities,” including initiatives related to water and energy conservation
authorized by sections431 through 441, and work related to high-performance green
buildings authorized by section 492 of P.L. 110-140. In particular, the guidelines
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must take into account “environmental problems, contaminants, hazardous
substances, and pollutant emissions’; natural day lighting; ventilation; heating and
cooling; moisture control and mold; maintenance, cleaning, and pest control;
acoustics, and “other issues relating to the health, comfort, productivity, and
performance of occupants of the school facilities.” In addition, Title V requiresthat
the guidelines provide “technical assistance on siting, design, management, and
operation of school facilities’; collaborate with children’s environmental health
centersin school environmental investigations’; assist states and the public to better
understand and improve the environmental health of children; and take into account
“the special vulnerability of children in low-income and minority communities to
exposures from contaminants, hazardous substances, and pollutant emissions.”

Severa provisionsin Title V refer to entities established under other sections
of the Energy Independence and Security Act of 2007 (P.L. 110-140). For example,
Title V contains directives for the Federal Director of the Office of Federal High-
Performance Green Buildings in the General Services Administration, which was
created by section 436(a). In addition, there is reference to the national
high-performance green building clearinghouse established in section 423(1) “to
carry out public outreach to inform individuals and entities of the information and
services [related to high-performance green buildings] available governmentwide.”
TitleV requiresthe Federal Director to ensure, “to the maximum extent practicable,”
that the public clearinghouse “receives and makes available information on the
exposure of children to environmental hazards in school facilities.” The EPA
Administrator isdirected to prepare an annual report to Congresson activitiescarried
out under TitleV authority, and thisreport also must be made availableto the public
through the clearinghouse.

For the purposes of carrying out the provisionsof TitleV, Congress authorized
appropriations of $7 million through 2013.
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Control Act
(codified as 15 U.S.C. 2601-2692)

Toxic Substances

Control Act
15U.S.C. Section Title (as amended)

Subtitle | — Control of Toxic Substances
2601 Findings, policy and intent Sec. 2
2602 Definitions Sec. 3
2603 Testing of chemical substances and mixtures Sec. 4
2604 Manufacturing and processing notices Sec. 5
2605 Regulation of hazardous chemical substances Sec. 6

and mixtures
2606 Imminent hazards Sec. 7
2607 Reporting and retention of information Sec. 8
2608 Relationship to other federal laws Sec. 9
2609 Research, development, collection, Sec. 10

dissemination, and utilization of data
2610 Inspections and subpoenas Sec. 11
2611 Exports Sec. 12
2612 Entry into customs territory of the United Sec. 13

States
2613 Disclosure of data Sec. 14
2614 Prohibited acts Sec. 15
2615 Penalties Sec. 16
2616 Specific enforcement and seizure Sec. 17
2617 Preemption Sec. 18
2618 Judicial Sec. 19
2619 Citizens' civil actions Sec. 20
2620 Citizens' petitions Sec. 21
2621 National defense waiver Sec. 22
2622 Employee protection Sec. 23
2623 Employment effects Sec. 24
2624 Studies Sec. 25
2625 Administration Sec. 26
2627 Development and evaluation of test methods Sec. 27
2628 Authorization of appropriations Sec. 28
2629 Annual report Sec. 29




CRS-100

Toxic Substances

Control Act
15U.S.C. Section Title (asamended)
Subtitle Il — Asbestos Hazard Emergency Response
2641 Congressional findings and purpose Sec. 201
2642 Definitions Sec. 202
2643 EPA regulations Sec. 203
2644 Requirements if EPA failsto promulgate Sec. 204
regulations
2645 Submission to state governor Sec. 205
2646 Contractor and laboratory accreditation Sec. 206
2647 Enforcement Sec. 207
2648 Emergency authority Sec. 208
2649 State and federal law Sec. 209
2650 Asbes_tos contractors and local educational Sec. 210
agencies
2651 Public protection Sec. 211
2652 Asbestos ombudsman Sec. 212
2653 EPA study of asbestos-containing material in Sec. 213
public buildings
2654 Transition rules Sec. 214
2655 Worker protection Sec. 215
Subtitle Il — Indoor Radon Abatement
2661 National goal Sec. 301
2662 Definitions Sec. 302
2663 EPA’s citizen guide Sec. 303
2664 Model construction standards and techniques Sec. 304
2665 Technical assistance to states for radon Sec. 305
programs
2666 Grant Assistance to states for radon Sec. 306
programs
2667 Radon in schools Sec. 307
2668 Regional radon training centers Sec. 308
2669 Study of radon in federal buildings Sec. 309
2670 Regulations Sec. 310
2671 Additional authorizations Sec. 311
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Toxic Substances

Control Act
15U.S.C. Section Title (asamended)
Subtitle IV — Lead Exposure Reduction
2681 Definitions Sec. 401
2682 L ead-based paint activities training and Sec. 402
certification
2683 Identification of dangerous levels of lead Sec. 403
2684 Authorized state programs Sec. 404
2685 L ead abatement and measurement Sec. 405
2686 Lead hazard information pamphlet Sec. 406
2687 Regulations Sec. 407
2688 Control of lead-based paint at federal Sec. 408
facilities
2689 Prohibited acts Sec. 409
2690 Relationship to other federal law Sec. 410
2691 General provisions relating to administrative Sec. 411
proceedings
2692 Authorization of appropriations Sec. 412
SubtitleV — Healthy High-Performance Schools
Grants for healthy school environments Sec. 501
Model guidelines for siting of school Sec. 502
facilities
Public outreach Sec. 503
Environmental health program Sec. 504
Authorization of appropriations Sec. 505
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Pesticide Laws®?

The Environmental Protection Agency (EPA) isresponsible for implementing
federal pesticide policies under two statutes: the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA),* governing the sale and use of pesticide products within
the United States; and the Federal Food, Drug, and Cosmetic Act (FFDCA), which
limits pesticide residues on food in interstate commerce (including imports).
Pesticidesarebroadly definedin FIFRA Section 2(u) aschemical sand other products
usedtokill, repel, or control pests. Familiar examplesinclude pesticides used tokill
insects and weeds that can reduce the yield, and sometimes harm the quality, of
agricultural crops, ornamental plants, forests, wooden structures, and al so pastures.
But the broad definition of “pesticide” in FIFRA also applies to products with less
familiar “pesticidal uses.” For example, substances used to control mold, mildew,
algae, and other nuisance growths on equipment, in surfacewater, or on stored grains
are pesticides. The term also applies to disinfectants and sterilizing agents, animal
repellents, rat poison, and many other substances. EPA estimatesthat there are about
18,000 pesticide products currently in use.* These all are regulated under FIFRA,
but approximately 5,800 pesticide products used in food production also are
regulated under the FFDCA, as discussed below.

FIFRA directs EPA to restrict the use of pesticides as necessary to prevent
unreasonabl e adverse effects on people and the environment, taking into account the
costsand benefitsof variouspesticide uses. FIFRA requiresEPA to regulatethesale
and use of pesticidesin the United Statesthrough registration and labeling.* The act
prohibits sale of any pesticidein the United States unlessit isregistered and label ed
to indicate approved uses and restrictions. It is a violation of the law to use a
pesticide in amanner that isinconsistent with the label instructions. EPA registers
each pesticide product for each approved use. For example, a product may be
registered for use on green beansto control mites, asaseed treatment for cotton, and
as atreatment for structural cracks. In addition, FIFRA requires EPA to reregister
older pesticides based on new data that meet current regulatory and scientific
standards. Establishments that manufacture or sell pesticide products must register
with EPA. Facility managers are required to keep certain records and to alow
inspections by federal or state regulatory officials.

For the approximately 600 or more pesticides(i.e., activeingredients) registered
for use in food production, the FFDCA Section 408 authorizes EPA to establish
maximum allowable residue levels (called tolerances) that ensure that human

%2 Prepared by Linda-Jo Schierow, Specialistin Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division.

3 FIFRA also is known as the Act of June 25, 1947.

% Beech, James L. U.S. EPA, Office of Pesticide Programs. Personal communication,
November 20, 2006.

% Exceptions are noted in 40 CFR 152.20, 152.25, and 152.30.
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exposure to the pesticide ingredients in food and animal feed will be “safe” . A
“safe” tolerance is defined as alevel at which there is “areasonable certainty of no
harm” from the exposure. Under FFDCA, foods with a residue of a pesticide
ingredient for which there is no tolerance established, or with a residue level
exceeding an established tolerance limit, are declared “unsafe” and “adulterated”;
such foods cannot be sold in interstate commerce or imported to the United States.
Pesticides may not be registered under FIFRA for use on food unless tolerances (or
exemptions) have been established under the FFDCA.

History of Federal Pesticide Law
Tables 20 and 21 summarize the history of FIFRA and FFDCA, respectively.

FIFRA. Federa pesticide legislation was first enacted in 1910. It aimed to
reduce economic exploitation of farmers by manufacturers and distributors of
adulterated or ineffective pesticides. Congress did not address the potential risksto
human health posed by pesticide products until it enacted FIFRA in 1947. TheU.S.
Department of Agriculture (USDA) was responsible for administering the pesticide
statutesduringthisperiod. However, responsibility was shifted to the EPA whenthat
agency was created in 1970. Broader congressional concerns about long- and short-
term toxic effects of pesticide exposure on people who applied pesticides
(applicators), wildlife, nontarget insects and birds, and on food consumers,
subsequently led to acompleterevision of FIFRA in 1972. The 1972 law completely
replaced theoriginal 1947 law, and isthe basisof current federal policy. Substantial
changes were made in 1988 (P.L. 100-532), 1996 (P.L. 104-170), and 2004 (P.L.
108-199). The 1988 amendmentsfocused on accel erating the reregistration process.
The 1996 amendments facilitated registration of pesticides for specia (so-called
“minor”) uses, reauthorized collection of feesto support reregistration, and required
coordination of regulations implementing FIFRA and the FFDCA. The 2004
amendments, known as the Pesticide Registration Improvement Act (PRIA),
modified the types and amounts of fees that EPA could collect to support its
activities. See Table 22 for alisting of current provisionsin FIFRA.

% Ingredientsin pesticide products are categorized as active or inert. Activeingredientsare
those that are intended to control the pest, while inert ingredients are used to deliver the
activeingredients effectively to the pest. Inert ingredients often are solvents or surfactants
and often comprisethe bulk of the pesticide product. Someinertsareknownto betoxic, and
some are known to be harmless, but EPA lists most in the category “inerts of unknown
toxicity”.



CRS-104

Table 20. Federal Insecticide, Fungicide, and Rodenticide Act
and Amendments
(codified generally as 7 U.S.C. 136-136y)

Y ear Act Public Law Number
1947 Federal Insecticide, Fungicide, and P.L.80-104
Rodenticide Act
1964 Federal Insecticide, Fungicide, and P.L. 88-305

Rodenticide Act Amendments
1972 Federal Environmental Pesticide Control Act |P.L. 92-516

1975 Federal Insecticide, Fungicide, and P.L.94-140
Rodenticide Act Extension

1978 Federal Pesticide Act of 1978 P.L. 95-396

1980 Federal Insecticide, Fungicide and Rodenticide |P.L. 96-539
Act Amendments

1988 Federal Insecticide, Fungicide, and P.L. 100-532
Rodenticide Amendments of 1988

1990 Food, Agriculture, Conservation, and P.L.101-624

Trade Act of 1990

1991 Food, Agriculture, Conservation and Trade P.L. 102-237
Amendments of 1991

1996 Food Quiality Protection Act (FQPA) of 1996 |P.L. 104-170

2004 Pesticide Registration Improvement Act of P.L. 108-199
2003

Source: Congressional Research Service.
Note: The current FIFRA statute was established by P.L. 92-516, which completely replaced (by
amendment) the original 1947 legidation.

Authorization for appropriations for FIFRA expired on September 31, 1991,
although appropriations bills have continued to provide funding to implement the
law. Authority provided by FIFRA to EPA to issue and enforce regulations, is, for
the most part, permanent, and is not affected by the lack of authorization.

FFDCA. Theoriginal Federal Food, Drug, and Cosmetic Act of 1938 (FFDCA)
established the structure of the current law. With respect to food safety, it required
the Food and Drug Administration (then a part of the U.S. Department of
Agriculture) to set maximum residue levels (tolerances) for unavoidable poisonous
substances infood. Congressacted to protect consumersfrom pesticideresidueson
food in 1954 by adding a new Section 408 to the FFDCA. It directed FDA to set
residue tolerances for all pesticides in raw agricultural commodities. Congress
expanded the requirement for tolerancesin the Food Additives Amendment of 1958,
which added Section 409, directing FDA to set tolerances for food additives,
including pesticideresiduesin processed foods. Section 409 al so forbadethe addition
to food of any additive (including pesticide residue), if it wasfound to be a potential
cancer-causing agent. This provision isreferred to as the Delaney Clause.
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In 1970, authority to establish tolerances for pesticide residues was transferred
to the newly formed EPA. FDA (now in the Department of Health and Human
Services) retained responsibility for enforcement of tolerances in food that is
imported or sold across state boundaries.

In 1996, Congress substantially revised requirements for pesticide residue
tolerance setting in the Food Quality Protection Act (FQPA). The FQPA redefined
terms so that pesticide residuesin processed foods were no longer regulated asfood
additives, and therefore no longer were subject to the Delaney Clause. The FQPA
also established a new safety standard of a“ reasonable certainty of no harm” from
exposure to pesticides.

The Act of July 22, 1954, authorized such sums as may be necessary to carry
out this FFDCA section (21 U.S.C. 346b).

Table 21. Federal Food, Drug, and Cosmetic Act, Section 408,
and Amendments
(codified generally as 21 U.S.C.3464)

Y ear Act Public Law Number
1938 Federal Food, Drug, and Cosmetic Act Act of June 25, 1938
1954 Federal Food, Drug, and Cosmetic Act Act of July 22, 1954
Amendments

1958 Food Additive Amendments of 1958 P.L. 85-929
(including the Delaney Clause)

1996 Food Quality Protection Act of 1996 P.L.104-170

Source: Congressional Research Service.
Registration of Pesticide Products

When pesticide manufacturers apply to register a pesticide active ingredient,
pesticide product, or anew use of aregistered pesticide under FIFRA Section 3, EPA
reguires them to submit scientific data on toxicity and behavior in the environment.
EPA may require data from any combination of more than 100 different tests,
depending on the potential toxicity of active and inert ingredients and degree of
exposure. To register a pesticide use on food, EPA also requires applicants to
identify analytical methods that can be used to test food for residues of active
ingredients, certaininert ingredients, and their breakdown products and to determine
the amount of residue that could remain on crops, aswell ason (or in) food products,
assuming that the pesticide product is applied according to the manufacturers
recommended rates and methods.

Based on the data submitted, EPA determines whether and under what
conditions the proposed pesticide use would present an unreasonable risk to human
health or the environment. If the pesticide is proposed for use on afood crop, EPA
also determineswhether a“safe’ level of pesticideresidue, called a“tolerance,” can
be established under the Federal Food, Drug, and Cosmetic Act. A tolerance must be
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established before a pesticide registration may be granted for use on food crops. If
registration is granted, the agency specifiesthe approved uses and conditions of use,
including safe methods of pesticide storage and disposal, which the registrant must
explain on the product label. FIFRA requires that federal regulations for pesticide
labels pre-empt state, local, and tribal regulations. Use of a pesticide product in a
manner inconsistent with its label is prohibited.

EPA may classify and register a pesticide product for general or for restricted
use. Products known as “restricted-use pesticides’ are those judged to be more
dangerous to the applicator or to the environment. Such pesticides can be applied
only by people who have been trained and certified. Individual states and Indian
tribes generally are responsible for training and certifying pesticide applicators.

FIFRA Section 3 also allows “conditional,” temporary registrations if (1) the
proposed pesticide ingredients and uses are substantially similar to currently
registered productsand will not create additional significant environmental risks; (2)
an amendment isproposed for additional usesof aregistered pesticide, and sufficient
data are submitted indicating that there is no significant additional risk; or (3) data
regquirementsfor anew activeingredient requiremoretimeto generatethan normally
allowed, and use of the pesticide during the period will not cause any unreasonable
adverse effect on the environment and will be in the public interest.

FIFRA-FFDCA Coordination

EPA has long coordinated pesticide registrations for food uses under FIFRA
with tolerance setting under the FFDCA. The Food Quality Protection Act of 1996
(FQPA; P.L. 104-170) codified thispolicy. Thus, if EPA revokesaresiduetolerance
under FFDCA, it cancels the FIFRA pesticide registration for that food use.
Similarly, if a pesticide registration for use on a food crop is canceled, EPA also
cancelstheresiduetolerancefor food. However, just as FIFRA allows continued use
of remaining pesticide stocks after a registration is canceled, FFDCA alows
continued commerce in commodities legally treated with a pesticide. Thus, EPA
does not immediately revoke the tolerance for the pesticide residue when it cancels
the corresponding registration.

Tolerance Setting

Any person who has registered a pesticide may petition EPA proposing
establishment of atolerance or an exemption for that pesticide to permit its use on
food-related crops.®” Tolerance petitions must include information about pesticide
application rates, measured concentrations of pesticideresidueson thefood after the
pesticide has been applied according to directionsonitslabel, and safety of pesticide
use on food crops. The FFDCA requires EPA to respond to each petition by
establishing a tolerance or exempting the pesticide from the requirement. If the
pesticidewill not leaveresiduesabove an established safelevel, EPA will register the
pesticide for use on that food product and set the tolerance level by issuing a

3" That is, useonfood crops, animal feed crops, or food productsdirectly (e.g., grains, fruits,
or vegetables after harvest).
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regulation. EPA tolerancesfor pesticideresidues preempt state and local restrictions
on food, if the state and local restrictions are based on lower residue levels. States
may petition for an exception if the EPA-set residue level threatens public health.

The FFDCA, Section 408, as amended, requires EPA to assess safety in terms
of total exposureto the pesticide (that is, to the concentration of pesticide allowed by
the tolerance, together with all other dietary and non-food exposures for which there
isreliableinformation) aswell asto other pesticidesthat have the sametoxic effects
on people. No quantitative standard of safety is established by law, but the
Committee on Commerce (now the Committee on Energy and Commerce) noted in
its report on the bill that became the FQPA that EPA should continue setting
standards to ensure safety as it had in the past:

... the Committee expectsthat atolerancewill provide a‘ reasonabl e certainty of
no harm’ if the Administrator determines that the aggregate exposure to the
pesticide chemical residue will be lower by an ample margin of safety than the
level at which the pesticide chemical residue will not cause or contribute to any
known or anticipated harm to human health. The Committee further expects,
based on discussions with the Environmental Protection Agency, that the
Administrator will interpret an ample margin of safety to be a 100-fold safety
factor applied to the scientifically determined ‘ no observable effect’ level when
data are extrapolated from animal studies.®®

In determining asafe level, the FFDCA directs EPA to take into account many
factors, including available information on dietary exposure to pesticides among
infants and children. FQPA strictly limited the nature and influence of benefits
considered in tolerance setting under Section 408 of the FFDCA. As amended,
Section 408 allows EPA to maintain or modify existing tolerances (but not to
establish new tolerances) at higher than “ safe” residuelevelsonly if the pesticide use
avoidsother greater risksto consumers, or isnecessary to avoid significant disruption
in domestic production of an adequate, wholesome, and economical food supply.
Such higher tolerance levels may be set only for pesticides that are potential
carcinogens (or have some other health effect) for which there is no known level of
exposure at which no harm is anticipated (known as a non-threshold effect).

The higher tolerance level alowed for such pesticide residues must be “ safe”
for infants and children, aswell aswith respect to health effects for which thereisa
known threshold (that is, alevel below which exposure is known to be harmless).
The higher cancer (or other non-threshold) risk posed by the tolerance on an annual
basis may not be more than 10 timestherisk at a“safe” level of exposure and not
more than twice the risk of a“safe” level over alifetime.

For non-threshold effects, the House Commerce Committee provided additional
guidance for establishing alevel of residue that should be considered “safe.”

In the case of a nonthreshold effect which can be assessed through quantitative
risk assessment, such as a cancer effect, the Committee expects, based on its

% U.S. House, Committee on Commerce, Food Quality Protection Act of 1996, H.Rept. 104-
669, part 2, 104™ Congress, 2™ sess., 1996, p. 6.
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understanding of current EPA practice, that a tolerance will be considered to
providea‘reasonable certainty of no harm’ if any increasein lifetimerisk, based
on quantitative risk assessment using conservative assumptions, will be no
greater than ‘negligible.’” It isthe Committee’ sunderstanding that, under current
EPA practice, ... EPA interpretsanegligiblerisk to beaone-in-a-millionlifetime
risk. The Committee expects the Administrator to continue to follow this
interpretation.®

The “safe”’ standard applies to both raw and processed foods, and requires EPA to
consider cumulative and aggregate exposureto pesticidesinfood, drinking water, air,
and consumer products. Congress directed EPA to reevaluate all existing tolerances
against this standard before August 2006.

FFDCA directsthe FDA inthe Department of Health and Human Servicesand
USDA to monitor pesticide residue levels in food in interstate commerce and to
enforcetolerancesthrough their food inspection programs. USDA isresponsiblefor
inspecting meat and poultry; FDA inspectsall other foods. Statesalso may monitor
pesticide residues in food sold within their jurisdictions.

Public Disclosure, Exclusive Use, and Trade Secrets

FIFRA Section 3 directs EPA to make the data submitted by the applicant for
pesticideregistration publicly available within 30 days after aregistration isgranted.
However, applicants may claim certain data are protected as trade secrets under
FIFRA, Section 10. If EPA agrees that the data are protected, the agency must
withhold those data from the public, unless the data pertain to the health effects or
environmental fate or effects of the pesticide ingredients. Information may be
protected if it qualifies asatrade secret and reveal s (1) manufacturing processes, (2)
details of methods for testing, detecting, or measuring amounts of inert ingredients,
or (3) the identity or percentage quantity of inert ingredients.

Companies sometimes seek to register a product based upon the registration of
similar products, relying upon the data provided by the original registrant that are
publicly released. Thisisallowed. However, Section 3 of FIFRA providesfor a 10-
year period of “exclusive use’ by the registrant of data submitted in support of an
original registration or anew use. In addition, an applicant who submits any new
data in support of a registration is entitled to compensation for the cost of data
devel opment by any subsequent applicant who supportsan application with that data
within 15 years of its submission. If compensation isnot jointly agreed upon by the
registrant and applicant, binding arbitration can be invoked.

¥ |bid.
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Reregistration

Most pesticides currently registered in the United Statesare ol der pesticidesand
were not subject to modern safety reviews. Amendmentsto FIFRA in 1972 directed
EPA to “reregister” approximately 35,000 older products, in order to assess their
safety in light of current standards. The task of reregistering older pesticides has
been streamlined by reviewing groupings of products having the same active
ingredients, on agenericinstead of individual product basis. For food-use pesticides,
EPA evaluated apesticide seligibility for reregistration at the same time the agency
reassessed the tolerance for that pesticide under the FFDCA. The FQPA required
EPA to reassess pesticides posing the greatest risks first. Many of the 35,000
pesticide products were not reviewed and their registrations were canceled, because
registrants did not request reregistration. At least 14,000 products are no longer in
use. Nevertheless, the task for registrants and EPA was immense and costly.

To accelerate the process of reregistration, Congress, in 1988 amendments to
FIFRA, imposed a 10-year reregistration schedule. To help pay for the additional
costs of the accel erated process, Congress directed EPA to require registrantsto pay
reregistration and annual registration maintenance fees on pesticide ingredients and
products. The 1996 amendments to FIFRA extended EPA’s authority to collect
maintenance fees through FY 2001. Exemptions from, or reductions in, fees were
allowed for minor-use pesticides, public heath pesticides, and small business
registrants. Congress extended authority for fees annually through appropriations
legislation after FY 2001, until the omnibus appropriationslegidlation signed January
23, 2004 (P.L. 108-199), modified the types and amounts of fees that EPA could
collect, potentially through FY 2008.

The 2004 FIFRA amendments (PRIA) reauthorized collection of annual
“maintenance” feesto support registration, designated a portion of thosefeesfor the
review of inert ingredients, and extended the deadline for completion of
reregistration. PRIA directed EPA to complete Reregistration Eligibility Decisions
(REDS) for pesticideswith food uses/tolerances by August 3, 2006, and to complete
REDs for al remaining non-food use pesticides by October 3, 2008. The
reregistration process will continue for several years after that date, as explained on
the EPA reregistration website:

After EPA hasissued a RED and declared apesticide eligible for reregistration,
individual end-use productsthat contain the pesticide activeingredient still must
bereregistered. Through this concluding part of the process, known as*“ product
reregistration,” the Agency makessurethat therisk reduction measurescalledfor
in REDs arereflected on individual pesticide product labels. In some cases, the
Agency uses Memoranda of Agreement or other measures to include risk
reduction measures on pesticide labels sooner, before product reregistration is
completed. EPA plans to complete the last product reregistration decisions
severa years after the last REDs are signed.”

0 EPA. Pedticide Reregistration Facts. October 26, 2006. See [http://www.epa.gov/
oppsrrdl/reregistration/reregistration_facts.htm].
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Special Review

EPA continues to evaluate the safety of pesticides after they are registered as
new information becomes available. FIFRA requires registrants to report promptly
any new evidence of adverse effects from pesticide exposure. If evidence indicates
that aregistered pesticide may pose an unreasonablerisk, EPA may initiate aspecial
review of avail ableinformation to reeval uate the risks and benefits of each registered
use. FIFRA also authorizes EPA to require registrantsto conduct new studiesto fill
gaps in scientific understanding to assist risk assessments. As aresult of a special
review EPA may concludethat registration isadequate, needs amendment, or should
be canceled.

Canceling or Suspending a Registration

If a specia review or reregistration evaluation finds that a registered use may
cause “unreasonabl e adverse effects,” EPA may amend or cancel the registration.*
FIFRA also allowsregistrantsto request cancel lation or amendment of aregistration
to terminate selected pesticide uses. Requesting voluntary cancellation sometimes
reflects aregistrant’s conclusion that the cost of additional studiesis not worth the
expected benefit (that is, profit) from salesif the registration would be maintained.

If aregistration is canceled for one or more uses of apesticide, FIFRA does not
permit it to be sold or distributed for those uses in the United States, although for a
specified period of time, U.S. farmers may use remaining stocks, and commerce may
continuefor commoditiesthat werelegally treated with the pesticide. FIFRA allows
registrants to appeal an EPA decision to cancel aregistration. An appeal initiates a
lengthy review process during which the product may continue to be marketed.
However, if there is threat of an “imminent hazard” during the time required to
cancel aregistration, FIFRA authorizes EPA to suspend registration. Suspension
orders, which also may be appealed, stop sales and use of the pesticide. Inthe event
of suspension and cancellation, FIFRA Section 15 directs EPA to request an
appropriation from Congress to compensate anyone who owned any of the pesticide
and suffered any loss due to the suspension or cancellation. The registrant of the
suspended and canceled product isresponsible, however, for all of the transportation
and disposal costs, and most storage costs.

Use of Unregistered Pesticides

FIFRA aso allows for unregistered use of pesticide products in special
circumstances. Section 5 alows experimental use permits for purposes of research
and to collect data needed to register a pesticide. Section 18 allows “emergency
exemptions’ from the provisions of FIFRA to be granted to federal or state agencies,
for example, if thereisavirulent outbreak of a disease that cannot be controlled by
registered products. Inaddition, Section 24(c) permitsstatesto allow additional uses
of afederally registered product to meet “special local needs.”

! Registrations also may be canceled under other conditions, for example, if data are not
submitted inresponseto EPA’ srequest for additional information to maintain aregistration,
or if aregistrant failsto pay the maintenance fee.
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Enforcement

Generadly, EPA has the authority to enforce FIFRA requirements. However,
FIFRA Section 26 gives primary enforcement authority for pesticide use under
FIFRA to states that have adequate enforcement procedures, laws, and regulations,
including inspection authority. EPA isauthorized by Section 27 to rescind a state’s
primary enforcement responsibility if it is not being carried out.

FIFRA Section 11 authorizes EPA to form cooperative agreements with states,
giving them theresponsibility for training and certifying applicators of restricted use
pesticides. States also may initially review and give preliminary approval to
applications for emergency exemptions and special local needs registrations,
(although under some conditions FIFRA allows EPA later to deny state-approved
applications).

Section 9 authorizes inspections by EPA and authorized state officials of
pesticide products where they are stored for distribution or sale. Section 13
authorizes EPA to issue orders to stop sales and to seize supplies of pesticide
products. Civil and criminal penalties for violations of FIFRA are established in
Section 14, while Section 15 providesindemnity paymentsfor end users, distributors,
and dealers of pesticides when registrations are suspended and canceled.

Federal district courts are authorized in Section 16 to review EPA final actions
and omissionswhen actionisnot discretionary. Peopleadversely affected by an EPA
order may filefor judicial review of the order following ahearing. But, FIFRA does
not authorize citizen suits against violators.

Export of Unregistered Pesticides

FIFRA does not give EPA the authority to regulate domestic production for
export of unregistered pesticides, even if U.S. registration has been canceled for
health or environmental reasons. However, FIFRA doesrequire exportersto prepare
or pack pesticides as specified by the purchaser and in accord with some of the
FIFRA labeling provisions. For example, exporters must trandate warning
information into the language of the destination. FIFRA also requires exporters of
unregistered pesticides to obtain the purchaser's signature on a statement
acknowledging that the pesticide is unregistered and cannot be sold in the United
States. EPA isrequired to notify governments of other countries and international
agencies whenever a registration, cancellation, or suspension of any pesticide
becomes or ceases to be effective in the United States.
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Table 22. Major U.S. Code Sections of the Federal Insecticide,

Fungicide, and Rodenticide Act
(codified generally as 7 U.S.C. 136-136y)

Federal
I nsecticide,
Fungicide, and
Rodenticide Act

7U.S.C. Section Title (asamended)
Short title and table of contents Sec. 1
136 Definitions Sec. 2
136a Registration of pesticides Sec. 3
136a-1 [Reregistration of registered pesticides Sec. 4
136¢ Experimental use permits Sec. 5
136d Administration review; suspension Sec. 6
136e Registration of establishments Sec. 7
136f Books and records Sec. 8
1369 Inspection of establishments Sec. 9
136h Protection of trade secrets and other information Sec. 10
136i Restricted use pesticides; applicators Sec. 11
136j Unlawful acts Sec. 12
136k Stop sale, use, removal, and seizure Sec. 13
136l Penalties Sec. 14
136m Indemnities Sec. 15
136n Administrative procedure; judicial review Sec. 16
1360 Imports and exports Sec. 17
136p Exemption of federal and state agencies Sec. 18
136q Storage, disposal, transportation, and recall Sec. 19
136r Research and monitoring Sec. 20
136s Solicitation of comments; notice of public hearings Sec. 21
136t Delegation and cooperation Sec. 22
136u State cooperation, aid, training Sec. 23
136v Authority of states Sec. 24
136w Authority of Administrator Sec. 25
136w-1 [State primary enforcement responsibility Sec. 26
136w-2 |[Failure by the state to assure enforcement of state Sec. 27
pesticide use regulations
136w-3 [Identification of pests; cooperation with Department of [ Sec. 28

Agriculture’ s program
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Federal
I nsecticide,
Fungicide, and
Rodenticide Act
7U.S.C. Section Title (asamended)
136w-4 [Annual report Sec. 29
136w-5 [Minimum requirements for training of maintenance Sec. 30
applicators and service technicians
136w-6 [Environmental Protection Agency minor use program Sec. 31
136w-7 |[Department of Agriculture minor use program Sec. 32
136w-8 |[Pesticide Registration Service Fees Sec. 33
136x Severability Sec. 34
136y Authorization of Appropriations Sec. 35

Notes. This table shows only the major code sections. For more detail and to determine when a
section was added, consult the official printed version of the U.S. Code.

Table 23. Major U.S. Code Sections of the Federal Food, Drug, and

Cosmetic Act Related to Pesticides
(codified generally as 21 U.S.C. 321-3463a)

Federal Food,
Drug, and
21 U.SC. Section Title Cosmetic Act
Chapter || — Definitions
321 Definitions Sec. 201
Chapter |11 — Prohibited Acts and Penalties
331 Prohibited acts Sec. 301
332 Injunction proceedings Sec. 302
333 Penalties Sec. 303
334 Seizure Sec. 304
Chapter IV — Food
342 Adulterated food Sec. 402
343 Misbranded food Sec. 403
346 Tolerances for poisonous ingredientsin food Sec. 406
346a Tolerances and exemptions for pesticide chemical Sec. 408
residues
346a(a) Requirement for tolerance or exemption Sec. 408(a)
346a(b)  |Authority and standard for tolerance Sec. 408(b)
346a(c) Authority and standard for exemptions Sec. 408(c)
346a(d) Petition for tolerance or exemption Sec. 408(d)




CRS-114

Federal Food,
Drug, and
21 U.SC. Section Title Cosmetic Act
346a(e) Action on Administrator’s own initiative Sec. 408(e)
346a(f) Specia data requirements Sec. 408(f)
346a(Q) Eff_ective data, objections, hearings, and administrative |Sec. 408(g)
review

346a(h)  |Judicial review Sec. 408(h)
346a(i) Confidentiality and use of data Sec. 408(i)
346a(j) Status of previously issued regulations Sec. 408(j)
346a(k) |Transitional provision Sec. 408(k)
346a(1) Harmoni zation with action under other laws Sec. 408(1)
346a(m) |Fees Sec. 408(m)
346a(n) National uniformity of tolerances Sec. 408(n)
346a(0) |Consumer right to know Sec. 408(0)
346a(p) Estrogenic substances screening program Sec. 408(p)
346a(q) |Schedulefor review Sec. 408(q)
346a(r) Temporary tolerance or exemption Sec. 408(r)
346a(s) Savings clause Sec. 408(s)

Note: This table shows only the magjor code sections. For more detail and to determine when a

section was added, consult the official printed version of the U.S. Code.
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National Environmental Policy Act*

Introduction

The National Environmental Policy Act (NEPA, 42 U.S.C. 4321 et seq.) was
enacted in 1969 and signed into law by President Nixon on January 1, 1970 (P.L. 91-
190). NEPA wasthefirst of several major environmental |aws enacted in the 1970s.
Under Title| of the act, Congress declared a national policy that stated, in part, that
it is“the continuing policy of the Federal government...to use al practicable means
and measures...to create and maintain conditions under which man and nature can
exist in productive harmony, and fulfill the social, economic, and other requirements
of present and future generations of Americans.” NEPA a so created the Council on
Environmental Quality (CEQ) inthe Executive Officeof the President. Among other
duties, CEQ was required to develop and recommend to the President national
policies to foster and promote the improvement of environmental quality. In the
1970's, CEQ played a key role in shaping regul ations for implementation of NEPA.

One of the best-known elements of NEPA isitsdirective to federal agenciesto
incorporate environmental considerations in their planning and decision-making
through a systematic interdisciplinary approach. Specifically, NEPA requires all
federal agenciesto prepare a detailed statement of the environmental impact of and
alternatives to magjor federa actions significantly affecting the environment. The
“detailed statement” was subsequently referred to as an environmental impact
statement (EIS).*

Judicia interpretation of NEPA ultimately determined that the act did not
requireagenciesto elevateenvironmental concernsover other considerations. Rather,
the courts determined, NEPA requires only that the agency take a“hard look” at a
project’s environmental consequences before taking action. If the adverse
environmental effectsof the proposed action are adequately identified and eval uated,
the agency is not constrained by NEPA from deciding that other benefits outweigh
the environmental costs.

In1978, CEQformally promulgated regul ations, binding on all federal agencies,
implementing NEPA’ sprovisions. Inaddition to CEQ, Congressauthorized EPA to
perform certain duties to ensure the proper implementation of NEPA’'s EIS
requirements (discussed below).

“2 Prepared by Linda Luther, Analyst in Environmental Policy, Environmental Policy
Section, Resources, Science, and Industry Division, and H. Steve Hughes, Analyst in
Environmental Policy, Natural Resources Section, Resources, Science, and Industry
Division.

42 U.S.C. §4332(2)(C).
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Table 24. National Environmental Policy Act and Amendments
(42 U.S.C. 4321-4347)

Y ear Act Public Law Number
1970 |National Environmental Policy Act P.L.91-190
1971 |Clean Air Act Amendments of 1970 (8§ 309) P.L.91-604

[Did not amend NEPA, but specified EPA
responsibilities in the NEPA process)

1975  |Authorizations — Office of Environmental Quality |P.L. 94-52

1975 National Environmental Policy Act P.L. 94-83
[Administrative Delegation to State] Amendment

The NEPA Process

NEPA applies to al mgor federa actions, including projects and programs
entirely or partly funded, assisted, conducted, regulated, or approved by federal
agencies. To ensure that environmental impacts of those actions are considered
beforefinal decisionsare made, NEPA requiresthe preparation of an environmental
impact statement (EIS) for any major federal action significantly affecting thequality
of the human environment. An EIS is afull disclosure document that provides a
description of the proposed action, and the existing environment, aswell asanalysis
of the anticipated beneficial and adverse environmental effects of all reasonable
alternatives.”

As required under CEQ’ s regulations, some level of analysisis aso required
when environmental impacts are uncertain or not significant. Projects for which it
isnotinitially clear whether impacts will be significant require the preparation of an
environmental assessment (EA). An EA isa concise public document that analyzes
the environmental impacts of a proposed federal action and provides sufficient
evidence to determine the level of significance of the impacts.® It is followed by
either aFinding of No Significant Impact (FONSI) or adecision to prepare an EIS.
Categorical exclusions are actions that do not individually or cumulatively have a
significant social, economic, or environmental effect, and which the applicable
agency hasdetermined from past experience have no significant impact. Such actions
are excluded from the requirement to prepare an EIS or EA.

Prior to completing the appropriate NEPA documentation, the responsible
federal official (the “lead agency”) is required to consult with and obtain the
comments of any federal agency which has jurisdiction by law or special expertise
(a" cooperating agency”) with respect to any environmental impact involved. For any
given federal action, compliance with a wide variety of legisative and regulatory
requirements, enforceable by multiple agencies, may be required. NEPA
documentation may be required to document compliance with all applicable

“4 For moreinformation, see CRSReport RL 33152, TheNational Environmental Policy Act:
Background and Implementation, by Linda Luther.

* 40 C.F.R. § 1508.9.
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environmental laws, executive orders, and other rel ated requirements. M ost agencies
usethe NEPA process asameans of coordinating or demonstrating compliancewith
all applicable environmental requirements. In this capacity NEPA may function as
an “umbrella statute,” meaning any study, review, or consultation required by law,
that is related to the environment, may be conducted within the framework of the
NEPA process.

Complex federal projectssuch ashighway construction projects, forest thinning,
or oil and gas development projects, may trigger compliance with literally dozens of
federal, state, tribal, and local environmental statutory and regulatory requirements.
These, in turn, require the participation or input of possibly dozens of agencies.
Some Members of Congress have expressed concerns that the interagency
coordination required of such projects is often inefficient, leading to unnecessary
delaysin needed projects. Improved interagency cooperation has been identified by
some Members of Congress as a critical element to the success of streamlining the
NEPA process.® The CEQ’s regulations implementing NEPA currently include a
variety of provisions intended to expedite the compliance process. In particular,
CEQ’s regulations specify procedures to reduce paperwork and delay. The
regul ationsal so direct agenciesto efficiently facilitate the process of complying with
multiple statutory and regulatory requirements. To do so, the regulations direct
agencies, among other requirements to:

o Integrate NEPA'’s requirements with other required planning and
environmental review procedures.

e Prepareenvironmental reviewsconcurrently with oneanother, rather
than consecutively.

o Establish appropriate time limits on EISs.

¢ Integratethe NEPA processinto early planning and prepare the EIS
early in the process.

e Emphasize interagency cooperation before the EIS is prepared,
rather than submission of adversary comments on a completed
document.

o Insurethe swift and fair resolution of lead agency disputes.*’

Environmental Protection Agency Functions Under NEPA

NEPA is broad, with requirements potentially affecting all federal agencies.
Also, EPA is not authorized to enforce NEPA’s requirements; instead, federal
agencies are required to implement its requirements themselves.® However, EPA
does have two distinct rolesin the NEPA process. Thefirst regardsits duty, under
Section 309 of the Clean Air Act, to review and comment publicly on the

“¢ For moreinformation see CRS Report RL 33267, The National Environmental Policy Act:
Sreamlining NEPA, by Linda Luther.

4" 40 C.F.R. 88 1500.2 and 1500.4-1500.5

“ |In CEQ's regulations (40 C.F.R. § 1507.3), federal agencies were required to prepare
their own NEPA procedures that address that agency’s compliance in relation to its
particular mission.
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environmental impacts of proposed federal activities, including those for which an
ElSisprepared. After conducting itsreview, EPA rates two elements of the action:
the adequacy of the EIS and the environmental impact of the action.”® The EIS may
be rated “ adequate,” “needs more information,” or “inadequate.” The lead agency
would be required to respond appropriately depending upon EPA’s rating. With
regard to rating the environmental impacts of an action, EPA would rate aproject in
one of the following four ways. lack of objections, environmental concerns,
environmental objections, environmentally unsatisfactory. If EPA determinesthat the
action is environmentally unsatisfactory, it is required to refer the matter to CEQ to
resolve any interagency dispute.

EPA’s second duty is an administrative one, in which it carries out the
operational duties associated with the EISfiling process. In 1978, these dutieswere
transferred to EPA by CEQ in accordance with a Memorandum of Agreement
(MOA) entered into by EPA and CEQ. Under the terms of the MOA, EPA’ s Office
of Federal Activities is designated the officia recipient of all EISs prepared by
federal agencies. EPA maintains a national EISfiling system. By maintaining the
system, EPA facilitates public access to EISs by publishing weekly notices in the
Federal Register of ElSsavailablefor public review, along with summariesof EPA’s
comments.

Apart from these duties, like any other federal agency, EPA may participate in
the NEPA process as a lead agency when it is sponsoring its own federal actions.
Currently, NEPA documentation is required of EPA for research and development
activities, construction of EPA facilities, wastewater treatment plant construction
under the Clean Water Act, EPA-issued National Pollutant Discharge Elimination
System (NPDES) permitsfor new sources, *° and for certain projectsfunded through
EPA annual Appropriations Acts. Legislation has specifically limited EPA’s
requirement to comply with NEPA for certain actions. For example, Section 7(c) of
the Energy Supply and Environmental Coordination Act of 1974 (15 U.S.C.
793(c)(1)) exempts actions taken under the Clean Air Act from the requirements of
NEPA. EPA is also exempted from the procedural requirements of environmental
laws, including NEPA, for response actions pursuant to requirements under the
Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA). Courts dso have consistently recognized that EPA procedures or
environmental reviews under enabling legisation are functionally equivalent to the
NEPA process and thus exempt from the procedural requirementsin NEPA.

49 An explanation of EPA’s “Environmental Impact Statement (EIS) Rating System
Criterid’ is available online at [http://www.epa.gov/compliance/nepa/comments/ratings.
htmi].

% Such permits are morelikely to be issued by states authorized to implement provisions
of the Clean Water Act, and hence would not be considered “federal actions’ subject to
NEPA compliance. Section 511(c) of the Clean Water Act exempts other EPA actions
under the law from the requirements of NEPA.
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Table 25. Major U.S. Code Sections of the

National Environmental Policy Act
(as amended)
(42 U.S.C. 4321-4347)

National
Environmental
42 U.SC. Section Title Policy Act

4321 Congressional Declaration of Purpose

Subchapter | — | Policies and Goals

4331 Congressional declaration of National Sec. 101
Environmental Policy Act

4332 Cooperation of agencies; reports; availability of Sec. 102
information; recommendations

4333 Conformity of administrative procedures to Sec. 103
National Environmental Policy Act

4334 Other statutory obligations of agencies Sec. 104

4335 Efforts supplemental to existing authorities Sec. 105

Subchapter II — [Council on Environmental Quality

4341 Reports to Congress; recommendations for Sec. 201
legislation

4342 Establishment; membership; chairman; Sec. 202
appointments

4343 Establishment of personnel, experts and Sec. 203
consultants

4344 Duties and functions Sec. 204

4345 Consultation with Citizen Advisory Committee Sec. 205
on Environmental Quality

4346a Tenure and compensation of members Sec. 206
Travel reimbursement by private organizations Sec. 207
and Federal, State and Loca Governments

4346b Expenditure in support of international activities Sec. 208

4347 Authorization of appropriations Sec. 208




