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Expedited Citizenship Through Military Service:
Current Law, Policy and Issues

Summary

Since the beginning of Operation Iragi Freedom in March 2003 there has been
considerableinterest inlegislationto expand thecitizenship benefitsof aliensserving
in the military. The reported deaths in action of noncitizen soldiers drew attention
to provisionsof theimmigration lawsthat grant posthumous citi zenship to thosewho
die as a result of active-duty service during a period of hostilities and to the
advantages of further expediting naturalization for noncitizens serving in the United
States military. In the wake of September 11, 2001, and the war against terrorism,
President George W. Bush officially designated the period beginning on September
11, 2001, as a “period of hostilities,” which triggered immediate naturalization
eligibility for active-duty U.S. military service members. At the time of the
designation (July 3, 2002), the Department of Defense and the former Immigration
and Naturalization Service announced that they would work together to ensure that
military naturalization applications were processed expeditiously.

Title XVII of P.L. 108-136, the National Defense Authorization Act for Fiscal
Y ear 2004 (November 24, 2003), entitled “Naturalization and Other Immigration
Benefits for Military Personnel and Families,” amended existing military
naturalization statutes by reducing the period of service required for naturalization
based on peacetime service from three years to one year; waiving fees for
naturalization based on military service during peacetime or wartime; permitting
naturalization processing overseasin U.S. embassies, consul ates, and military bases;
providing for priority consideration for military leave and transport to finaize
naturalization; and by extending naturali zation based on wartime serviceto members
of the Selected Reserve of the Ready Reserve. Additionally, the Secretary of Defense
or the Secretary’ sdesigneewithinthe U.S. Citizenship and Immigration Serviceswas
authorized to request posthumous citizenship immediatel y upon obtai ning permission
from the next-of-kin. Thelaw also expanded immigration benefits available to the
immediate relatives (spouses, children, and parents) of citizens, including
posthumous citizens, who diefrom injuriesor illnessesresulting from or aggravated
by serving in combat. The effective date of the provisions was retroactive to
September 11, 2001, except for the fee waivers and provision for naturalization
proceedings abroad, which took effect on October 1, 2004.

Effortssince P.L. 108-136 have focused on further streamlining procedures or
extending immigration benefits to immediate relatives of U.S. service members.
Most recently, in the 110" Congress, 88673 and 674 of P.L. 110-181, the National
Defense Authorization Act for Fiscal Year 2008 (January 28, 2008), respectively
ensured reentry into the United States by lawful permanent residents (LPRs) who are
spouses and children accompanying a military service member abroad (whose
presence abroad might otherwise be deemed as abandonment of L PR status) and also
provided for overseas naturalization for such LPRs. Other notablebillsincludeH.R.
1645, H.R. 1745, H.R. 2884/S. 2516, S. 1348, and S. 1639.

Thisreport will beupdated aslegidative activity occursor other eventswarrant.
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Expedited Citizenship Through Military
Service: Current Law, Policy and Issues

Latest Legislative Developments

Sections 673 and 674 of P.L. 110-181, the National Defense Authorization Act
for Fiscal Y ear 2008 (January 28, 2008), respectively ensured reentry into the United
States by lawful permanent residents (LPRsS) who are spouses or children
accompanying a military service member abroad — whose presence abroad might
otherwise be deemed as abandonment of LPR status — and also provided for
overseas naturalization for such LPRs.

Background

Since the beginning of Operation Iragi Freedom in March 2003 there has been
considerableinterest inlegislationto expand the citizenship benefitsof aliensserving
in the military. The reported deaths in action of noncitizen soldiers drew attention
to provisions of the Immigration and Nationality Act (INA) that grant posthumous
citizenship to those who die as a result of active-duty service during a period of
hostilities and to the advantages of further expediting naturalization for noncitizens
serving in the United States military, beyond the former special naturalization rules
for alienswith serviceinthe U.S. military. Title XVII of P.L. 108-136, the National
Defense Authorization Act for Fiscal Year 2004 (November 24, 2003), entitled
“Naturalization and Other Immigration Benefits for Military Personnel and
Families,” amended military naturalization and posthumous citizenship statutes and
providedimmigration benefitsfor immediaterel atives (spouses, children, and parents
of citizens)* of U.S. citizen service members who die as aresult of actual combat.
This report gives an overview of the history of naturalization based on military
service, discusses current law and policy, analyzesdataon noncitizensin themilitary
today and prior to the enactment of P.L. 108-136, and discusses current legidlative
proposals and related issues.

Brief Overview of Naturalization

Title 3, Chapter 2 of the INA provides that all LPRs may potentially become
citizens through a process known as naturalization. To naturalize, aliens must have

! “Immediate relatives’ are defined at INA 8201(b)(2)(A)(i), codified at 8 U.S.C.
81151(b)(2)(A)(i), asincluding spouses; children; and parentsof acitizenwhoisat least 21
years old. A “child” is defined at INA 8101(b), codified at 8 U.S.C. §1101(b) as an
unmarried person under twenty-one years of age.
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continuously resided in the United Statesfor five years as LPRs (3 yearsin the case
of spousesof U.S. citizensand members of the armed services); show that they have
good moral character; demonstrate the ability to read, write, speak, and understand
English; and pass an examination on the government and history of the United
States.? Applicantspay feestotaling $675 when they filetheir materialsand havethe
option of taking a standardized civics (i.e., government and history of the United
States) test or of having the examiner quiz them on civics as part of their interview.
Naturalization dutiesare now handled by U.S. Citizenship and Immigration Services
(USCIS) in the Department of Homeland Security (DHS).?

The INA also provides for expedited naturalization for noncitizens serving in
the U.S. military.* During peacetime, noncitizens serving honorably in the military
may petition to naturalize after a period(s) of military service aggregating one year
rather than therequisitefive years of lawful permanent residence. During periods of
military hostilities designated by executive order, noncitizens serving honorably in
thearmed forcescan naturalizeimmediately. Certain requirementsfor naturalization
arewaived for those who are serving in the U.S. military, notably the requirement to
residecontinuously inthe United States. ThelNA also providesthat noncitizenswho
die during active duty may become citizens posthumously, and also provides that
surviving immediate family members may derive nationality benefits from the
granting of posthumous citizenship.®

2 Thelanguage requirement iswaived for those who are at least 50 years old and have lived
in the United States at least 20 years, or who are at least 55 years old and have lived in the
United States at least 15 years. Specia consideration on the civics requirement is to be
given to alienswho are over 65 years old and have lived in the United States for at least 20
years. Both the language and civics requirements are waived for those who are unable to
comply due to physical or developmental disabilities or mental impairment.

% 8451(b) of the Homeland Security Act of 2002 (P.L. 107-296).
4 8329 of INA, 8 U.S.C. §1440.
° §329A of INA, 8 U.S.C. §1440-1.
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Figure 1. Naturalization Petitions Approved FY1990-FY2006

1,200,000 - + 20,000
1 18,000
1,000,000 -
1 16,000
800,000 - T 14,000 g
n + 12,000 =
= 7]
S 600,000 - 1 10,000 o
= >
& + 8000 8
= 400,000 s =
< .’ . ,* 1 6000 =
200,000 - S . R T 4000
L, . . 1+ 2,000
* N e e e e = .
19901991 19921993 1994 1995 19961997 19981999 2000 2001 2002 20032004 20052006
‘ Total Petitions - - - - MiIitary‘

Sour ce: CRS presentation of USCIS data.

Thetotal number of approved naturalization (N-400) petitionsrose in the mid-
1990s, dropped in FY 1997, and rose again in FY 1999 (Figure 1).® Since FY 2003,
total naturalization approvals have been rising. Interestingly, USCIS reported that
more petitions were approved (604,280) than were filed (602,972) in FY 2005, due
in part to backlog reduction efforts.”

The trend line of approved naturalization petitions among the military differs
fromtheoveral trends, asFigurelillustrates. Military naturalizations, asonemight
predict, coincidewith the Persian Gulf Conflictintheearly 1990sand the current war
on terror, which are discussed more fully below in this report.

Executive Order 13269

On July 3, 2002, President George W. Bush officially designated the period
beginning on September 11, 2001, as a “period of hostilities,” which triggered
immediate naturalization eligibility for active-duty U.S. military service members.®
Thejustification offered for thisorder isthewar against terrorism conducted through
Operation Enduring Freedom and Operation Noble Eagle in response to the

® DHS statistics are from Table 20, Office of Immigration Statistics, the 2006 Y earbook of
Immigration Statistics. Mari-JanaOboroceanu, Information Research Specialist, Knowledge
Services Group in the Congressional Research Service, obtained the DOD statistics;
LaTanya Andrews and Jamie L. Hutchinson produced the graphicsin this report.

"Thetotal number of naturalization petitionsapproved tracksthe overall trendin citizenship
applications. For avariety of reasons, the number of immigrants petitioning to naturalize
surged in the mid-1990s, jumping from just over half a million applicants in FY 1994 to
more than 1 million in FY1995. There were an unprecedented 1.6 million petitions in
FY 1997, but the number had declined to 460,916 petitionsin FY 2000. The number of N-400
petitions filed has been edging upward in the mid-2000s.

8 Executive Order 13269, Federal Register, v. 67, no. 130, July 8, 2002.
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September 11, 2001, terrorist attack. At thetime of the designation, the Department
of Defense (DOD) and the former Immigration and Naturalization Service (INS)
announced that they would work together to ensure that military naturalization
applications would be processed expeditiously.

Historical Background

Special naturalization provisionsfor aliensservingintheU.S. military date back
at least to the Civil War® and special enactments were made during major conflicts
since that time, up to and including the Vietnam War. The specific conditions for
naturalization under the various statutes that were enacted beforethe INA vary.*® For
example, the original Civil War statute affected only persons serving in the armies
of the United States and did not include the Navy or Marine Corps, which were
included in 1894.™

Among other standards under various statutes, the Civil War statute required
residency of oneyear. Later statutes governing naturalization through serviceinthe
Navy or Marine Corpsrequired service of 5 consecutiveyearsinthe Navy (thelength
of one tour of duty in the Navy at that time) or service for one tour of duty in the
Marine Corps. Subsequent statutes have similar requirementswith variationsin the
length of service required and the degree to which residency is waived.

The early statutes required the alien to be 21 years old and waived the now-
obsol ete requirement to declare on€e’ s intent to become a citizen a certain period of
time prior to filing a naturalization application. The requirement of an honorable
discharge dates from the Civil War statute. Statutes during World War | and the
K orean War permitted naturalization proceedingsto take place abroad.*> TheWorld
War | statute™ for the first time waived the fee during wartime; permitted
reenlistment only upon the condition that the alien was in the process of becoming
a citizen (i.e., had filed a declaration of intent to naturalize); and required that a
naturalization application based on peacetime service havebeenfiledwhilein regular
service after reenlistment or within six months of honorable discharge or separation
from such service (which is currently the deadline for filing) or while in reserve
service after regular service. Thus, at least one term of enlistment had to have been
completed before an alien could file for naturalization during peacetime. For
Filipinos, that statute required three years of service for naturalization based on
peacetime service (which is the currently required period).

° Act of July 17, 1862, ch. 200, 8§21, 12 Stat. 594, 597.

19 For adiscussion of the legidlative history of the various military naturalization statutes,
see Darlene C. Goring, In Service to America: Naturalization of Undocumented Alien
Veterans, 31 Seton Hall L. Rev. 400, 408-430 (2000).

1 Act of July 26, 1894, ch. 165, 28 Stat. 124.

2 Actof May 9, 1918, 40 Stat. 542, and R.S. 1750, cross-referenced inthat Act; Act of June
30, 1953 (P.L. 86), ch. 162, 82, 67 Stat. 108, 109; USCIS Interpretations 329.1(€)(2).

3 Act of May 9, 1918, ch. 69, 40 Stat. 542.
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Until the Vietnam War, special provisions for wartime service were generally
enacted during a particular war and only covered service during that war, not for
either past or prospective periods of conflict. Although 8329 of the INA as enacted
in 1952 included World Wars | and I1, it made no provision for future periods. As
a consequence, Congress enacted laws to include the Korean War and the Vietnam
War. In 1968, Congress amended 8329 of the INA to provide that the President is
to designate by executive order such periods when the armed forces of the United
States are engaged in armed conflict with a hostile foreign force.

Not every deployment of U.S. forcesto an areawhere armed conflict occurred
has been designated as a period of hostilities. Since the executive order designating
the termination of the Vietham War for naturalization purposes, only two additional
periods of hostilities have been designated for such purposes. President Clinton
designated the Persian Gulf Conflict asaperiod of hostilities, and in 2002 President
Bush designated the War on Terrorism beginning on September 11, 2001, asaperiod
of hostilities.** Although President Reagan designated the Grenada campaign as a
period of hostilities, afederal court invalidated it entirely because, in contravention
of statutory guidelines for such designations, the executive order attempted to limit
the expedited naturali zation benefit to personswho served in certain geographic areas
and the record showed that the President would not have designated the campaign as
a period of hostilities without the geographic limitations.®® As a result of the
decision, President Clinton revoked the earlier Grenada designation.®

Military actionsin Somalia, Bosnia, Kosovo, Haiti, and Panama have not been
designated as a period of hostilities, although U.S. forces faced hostile conditions.

Special issues arose with regard to Filipinos who fought the Japanese in the
Philippines (then a U.S. territory) during World War 1I. Many of these veterans
served in irregular units or in the Philippine Army, had never had LPR status
although they were U.S. nationals until Philippine independence in 1946, and/or
failed, because of bureaucratic policies of the time, to comply with certain filing

14 Executive Order 12939, Federal Register, v. 59, no. 228, November 22, 1994; and
Executive Order 13269, Federal Register, v. 67, no. 130, July 8, 2002.

> Executive Order 12582, Federal Register, v. 52, no. 23, February 2, 1987; Matter of
Reyes, 910 F. 2d 611 (9" Cir. 1990).

16 Executive Order 12913, 59 Federal Register, no. 89, p. 23115 (May 4, 1994).

7 At the time the United States acquired the Philippines, Philippine natives were given the
option of affirming allegiance to the Spanish empire and remaining Spanish nationals, or
becoming U.S. nationals by default. However, Filipinos were never collectively granted
U.S. citizenship. Pursuant to aU.S. statute accepted by the Philippine legislature in 1934,
a10-year transition period wasto culminatein Philippineindependence and thetermination
of U.S. nationality for Philippine citizens who had not acquired U.S. citizenship. During
that period, Filipinoswere considered U.S. nationalsowing allegiance to the United States,
yet the Philippines were considered a foreign country for immigration purposes with an
immigration quota of 50. Japanese occupation during World War 1l disrupted this period
and the Philippines were ultimately granted independence in 1946, whereupon the U.S.
nationality of Philippinecitizenswho had not otherwise previously acquired U.S. citizenship
was terminated.
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deadlines. After extended litigation and debate, Congress amended 8329 in 1990 to
address Filipino veterans of World War 11.*® Such veterans were exempted from the
requirement of having been admitted to lawful permanent residence to the United
States or having enlisted or reenlisted inthe United States. Subsequent amendments
enabled naturalization processing to be conducted in the Philippines. However, such
special considerations only applied to applications filed by February 2, 1995.

Special consideration was also extended to members of Hmong guerilla units
that aided the U.S. military during the Vietham War era. The Hmong Veterans
Naturalization Act of 2000 provided an exemption from the English language
requirement and special consideration for civics testing for Laotian refugees who
supported the U.S. Armed Forces as membersof guerrillaor irregular forcesin Laos
during the Vietnam War period of hostilities. These special provisions also cover
widows and spouses of such guerrilla veterans who were also admitted as Laotian
refugees. The spouses of living veterans have to have been married to the veteran at
the time such veteran sought admission into the United States as a refugee. The
number of beneficiaries under this statute was limited to 45,000. The special
provisions only applied to naturalization applications filed by a veteran or spouse
within three years after May 26, 2000, or by a veteran’s widow within three years
after November 1, 2000.

During the 1950sthere wasaspecial statute authorizing naturalization for those
aliens who had enlisted outside the United States and had not been admitted to the
United States as LPRs. Popularly known as the Lodge Act,® it was originally
enacted in 1950 and was periodically extended during the 1950s, finally expiring on
July 1, 1959. Notwithstanding that service was not during a specified period of
hostilities, the Act authorized naturalization under 8329 of an alien who enlisted or
reenlisted overseas under the terms of the Act; subsequently entered the United
States, American Samoa, Swains Island, or the Cana Zone pursuant to military
orders; completed fiveyearsof service; and washonorably discharged. Suchanalien
was deemed lawfully admitted for permanent residence for the purposes of
naturalization under §329.

Prior to the current statute concerning posthumous citizenship for personswho
dieasaresult of active-duty service during periods of hostilities, there wasno public
law for posthumous conferral. Posthumous grants of citizenship were accomplished
through private laws for specific individuals. These private laws usually specified
that no immigration benefit accrued to the surviving immediate relatives as aresult
of the posthumous grant. Authority to grant posthumous citizenship was added by
the Posthumous Citizenship for Active Duty Service Act of 1989.%

18P L. 101-649, 8405, 104 Stat. 5039 (1990), described as amended as anote to INA §329
(8 U.S.C. §1440).

¥pL.106-207, 114 Stat. 316 (2000), codified as amended asanoteto INA §312 (8 U.S.C.
§1423).

2 Act of June 30, 1950, 64 Stat. 316.
21 §2(a) of P.L. 101-249, 104 Stat. 94 (1990).
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Noncitizens in the Military

Prior to Operation Iragi Freedom, in February 2003, therewere atotal of 57,754
foreign nationalsservingintheU.S. armed forces. Of these, over 37,000 noncitizens
served among the 1.4 million persons in active duty status in the Army, Navy, Air
Force and Marines, or 2.6% of those in active duty. Almost 12,000 other foreign
nationals were serving in the Selected Reserves, and another 8,000 were serving in
the Inactive National Guard and Individual Ready Reserves. AsFigure2illustrates,
the Navy had the largest number of foreign nationals (15,845 or 27.8% of all
noncitizensin military), followed by the selected reserves (11,861 or 20.8%) and the
Army (11,523 or 20.2%).

By 2007, there was a shift of foreign nationals in the service areas, as well as
decrease in the total number serving. In terms of the Army, Navy, Air Force and
Marines, the number of foreign nationals had fallen to 21,752 serving in active duty
asof March 2007.% However, theother service areashad increased to 23,285 foreign
nationals servingin the Reserves, theInactive National Guard, and Individual Ready
Reserves. As Figure 2 illustrates, the Navy has the largest number of foreign
nationals (36% of all noncitizens in the military), followed by the National Guard
(21%), with the Reserves and the Marines each comprising 15%.

Figure 2. Noncitizens in the U.S. Military
by Service Area: 2003 and 2007
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Source: CRS analysis of DOD data.

This shift islikely due to severa factors, most notably the number of foreign
nationals who became citizens since 2003 and a deplenished number of foreign
nationals eligible to serve.

22 These DOD data are approximate since current citizenship statusis not reported for every
service member. The dataare fromthe DRS#17612 Active Duty Master Files and Reserve
Duty Master Files.
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Foreign nationals from the Philippines appear to comprise the largest single
country of citizenshipfor aliensinthearmed forces, although the DOD doesnot have
native country data for about 25,000 foreign nationals in the military and does not
have citizenship data for aimost 22,000 foreign nationals in the military.?® Mexico
isthe second largest source country, followed by Jamaica, Dominican Republic, and
Haiti. The top ten source countries are rounded out by Colombia, El Salvador,
Trinidad and Tobago, Peru and Guyana, as Figure 3 depicts. These may be
compared with the countries of citizenship for foreign nationalsin the armed forces
in 2003. Then, as now, foreign nationals from the Philippines comprised the largest
singlecountry of citizenship for aliensinthearmed forces, athough the DOD did not
have citizenship datafor about 11,000 foreign nationalsin the military. Mexico was
the second largest source country, followed by Jamaica, El Salvador, and Haiti. The
top ten source countrieswere rounded out by Trinidad and Tobago, Colombia, South
Korea and Peru.

Figure 3. Top Ten Countries of Countries of Citizenship
for Noncitizens in the U.S. Armed Forces

1

Philippines ——'
Mexico ——' 2003
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Dominican Republic m 2007
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=
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0

Sour ce: CRS analysis of DOD data as of November 2007.
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Asonemight expect given the distribution of foreign born in the United States,
Californialeadsasthe accessionlocation state— 13.90% of all aliensinthemilitary.
New York (7.99%), Florida (5.82%), and Texas (4.37%) follow. As Figure 4
presents, the remainder of the top 10 states are New Jersey, lllinois, Maryland,
Virginia, Massachusetts and Washington. The state that isthe accession location is
not necessarily the statein which the alien has resided for the longest period of time

3 tisunclear what accountsfor this substantial under-reporting of citizenship status; it may
be due in part to foreign nationals in the military who have petitions pending with USCIS
as well as foreign nationals who are part of households with mixed immigrant and
citizenship statuses.
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or where hisor her family lives. The accession location state is the place where the
alien’sunit islocated. Appendix A liststhe number of alienswhose unit is located
in each state.

Figure 4. Top Ten States of Noncitizens
in the U.S. Armed Forces, 2006
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Source: CRS analysis of DOD data as of January 2006.

With regard to posthumous citizenship granted for death resulting from active-
duty service during a period of hostilities, as of December 8, 2007, 81 service
memberswere granted posthumouscitizenship out of 142 foreign nationalswho have
died in active duty service in Operations Iragi Freedom and Enduring Freedom.*

Current Law

There are currently two sections of the INA that provide for expedited
naturalization based on military service, during peace time and during war time (“a
period of hostilities”) and one section that provides for posthumous naturalization
based on military service. Another provision permits the immediate relatives of a
U.S. citizen who died as aresult of active-duty service during aperiod of hostilities
to be naturalized without being subject to any specific required residency or physical
presence in the United States. These provisions are discussed below.

% Based on statistics from the DOD.
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Naturalization Through Service During Peacetime

Section 328 of the INA (8 U.S.C. 8§1439) providesfor expedited naturalization
through military service during peacetime. The current administrative view is that
service does not have to be in active-duty status and may include service in an
inactivereserveunit, including afederal ly recognized National Guard organization.?
Feesfor naturalization arewaived based on thisprovision. Thefollowing conditions

apply to naturalization under this provision:

Naturalization Through Active-Duty Service During Hostilities

Section 329 of the INA (8 U.S.C. 81440) providesfor expedited naturalization
through U.S. military service during designated periods of hostilities. The periods
of hostilities designated in the statute or by executive order pursuant to the statute

The applicant must have served at |east one year (three years before
P.L. 108-136) in aggregate and file the naturalization application
while still in the service or within six months of leaving the service.

There must be current honorable service or a subsequent honorable
discharge. Naturalization may be revoked if the service member is
discharged under other than honorable conditions before serving
honorably for afive-year period in aggregate (unlike 8329, before
P.L. 108-136, this section did not provide for discretionary
revocation in the event of discharge under other than honorable
conditions).

The usual specified periods of residence or physical presencein the
United States, a state, or immigration district are not required in
order tofilean application. No current residencewithin aparticular
state or immigration district is required.

Other naturalization requirements must be satisfied, including good
moral character, alegianceto the United States and its Constitution,
knowledge of civics and English, etc.

Lawful admission to permanent residence, asrequired under theINA
for naturalization, may occur before, during, or after the qualifying
military service; however, current enlistment requirements permit
only acitizen or LPR to enlist.

The provision of 8 U.S.C. 81429 prohibiting naturalization of a
person subject to afinal order of removal iswaived.

Where qualifying military service periods were not continuous, the
requirementsfor naturalization, including residency, must be proved
for any non-service intervals within five years before the date the
naturalization application was filed.

% USCIS Interpretations §328.1(b)(4)(iii).



include World War I, World War 11, the Korean War, the Vietham War, the Persian
Gulf Conflict, and the current War on Terrorism; as noted above, the Grenada
campaign was briefly designated and the designation revoked pursuant to a court
holding of unconstitutionality. Feesfor naturalization are waived. The conditions
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for eligibility include the following:

Section 3 of P.L. 90-633, 82 Stat. 1344 (1968), found at 8 U.S.C. §1440e,
waives the fees for a naturalization application made under 8329 of the INA based
on active-duty service during the Vietham War or subsequently designated periods
of hodtilities, but only if such application is made during the period of hostilities.
Thus, service members filing now do not have to pay the fees. This appearsto date
back toaWorld War | statute that waived fees during wartimefor applications based
onmilitary serviceduringthat war. P.L. 108-136 amended INA 8329to prohibit fees
for naturalization under that section; however, 8 U.S.C. §1440e was not repealed.

The applicant must have served in active-duty status in the U.S.
Armed Forces or in the Selected Reserve of the Ready Reserves
during a designated period of hostilities. No specified period of
serviceisrequired prior to application.

There must be honorable service and discharge. Naturalization may
be revoked if the service member is discharged under other than
honorable conditions before the person has served honorably for an
aggregate period of five years, but such revocation arguably raises
constitutional issues (before P.L. 108-136, naturalization under this
section could be revoked if the service member was discharged
under other than honorable conditions at any time after
naturalization).

No specified period of residence in the United States prior to
application isrequired. No current residence or physical presence
within the United States, aparticular state, orimmigration districtis
required.

Other naturalization requirements must be satisfied, including good
moral character, alegianceto the United Statesand its Constitution,
knowledge of civics and English, etc.

The service member must have either (1) been in the United States
or aU.S. territory or on board a U.S. public vessel at the time of
enlistment, whether or not the enlistee was a LPR, or (2) been
admitted as a LPR after enlistment.

The provision of 8 U.S.C. 81429 prohibiting naturalization of a
person subject to afinal order of removal iswaived.

An applicant may be naturalized regardless of age (i.e., a minor
serving in the military may naturalize of his’her own accord under
this provision).
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Thedefinition of “active-duty” under thisprovisionisdetermined by theservice
branch of the armed forces in which the noncitizen served, pursuant to the statutory
definitionin Title 10 of the U.S. Code, concerning the armed forces.® According to
this definition, “active-duty” does not include inactive service in a reserve unit or
inactive or non-federalized active service in a National Guard unit.?” Active-duty
service need not be in a combatant capacity.®® The service branch also determines
whether the service was honorable and whether the applicant was honorably
discharged. The service branch provides a duly authenticated certification of the
relevant particulars of the applicant’s military service.

Posthumous Naturalization Through Active Duty Service

Section 329A of the INA (8 U.S.C. 81440-1) provides for posthumous
naturalization where death resulted from serving while on active-duty during World
War |, World War |1, the Korean War, the Vietham War, or other designated periods
of hostilities. Beforethisaddition to theINA, posthumous citizenship could only be
granted viathe enactment of private legislation. Asoriginally enacted, the next-of-
kin or other representativehad tofilearequest for posthumous citizenship withintwo
years of the date of enactment (March 6, 1990) for past hostilities or of the death of
the noncitizen member of the armed forces for periods of hostilities after the date of
enactment. Many personswho would have requested posthumous citizenship for an
eligibleindividual did not learn about thisprovisionuntil after thedeadlineregarding
persons who died during past hostilities, and legislation was enacted in the 107"
Congress to extend the deadline.®® P.L. 108-136 further expedited the procedures.
The conditions for a posthumous grant include the following:

e Thedeceased must have served honorably in an active-duty statusin
the U.S. military during World War 1, World War |1, the Korean
War, the Vietnam War, or other designated periods of hostilities
under 8329 of the INA.

e Death was aresult of injury or disease incurred in or aggravated by
service during a period of hostilities.

e The deceased must have either (1) been in the United States or a
U.S. territory or on board a U.S. public vessel at the time of
enlistment, whether or not the enlistee was a LPR, or (2) been
admitted as a LPR after enlistment.

A request for posthumous citizenship may befiled by the Secretary of Defense
or the Secretary’ s designee (after locating the next-of-kin and at their request) or by

2610 U.S.C. §101(d).

2" For more information on the reserve components, see CRS Report RL30802, Reserve
Component Personnel Issues, by Lawrence Kapp.

% USCIS Interpretations §329.1(c)(4)(iv).
2 P.L. 107-273, 11030, 116 Stat. 1836 (2002).
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the next-of-kin or other representative.*® The USCIS/DHS shall approve such a
request if:

e Therequest wasfiled by November 24, 2005, or isfiled within two
years of the death of the service member, whichever is later.

e The service branch under which the person served certifies that the
person served honorably in an active-duty status during adesignated
period of hostilities and died because of such service.

e TheUSCISfindsthat the person either enlisted in the United States
or itsterritories or on board aU.S. public vessel or was admitted as
aLPR after enlistment.

Documentation of a posthumous grant of citizenship is sent to the next-of-kin
or representative who requested the grant. Essentially, posthumous citizenshipisa
symbolic honor accorded noncitizens who gave their livesin defense of the United
States and has no automatic substantive effect per se on the immigration status of
surviving family. However, provisions in P.L. 108-136 extended benefits to the
surviving family members of service members who died as a result of active duty
service during a period of hostilities. There is an $80 fee for a posthumous
citizenship application.

Immigration Benefits for the Family of Military Personnel

Prior to P.L. 108-136, INA 8319(d) (8 U.S.C. §1430(d)) provided for the
naturalization of the surviving spouse of a U.S. citizen who died while serving
honorably in an active-duty status in the armed forces of the United States. The
spouseand U.S. citizen service member must have been livingin marital union at the
time of the citizen's death. All the other usual requirements for naturalization
applied except that no prior residency or physical presence in the United States, a
state, or immigration district was required to file a naturalization application.

Section 1703 of P.L. 108-136, Div. A, expanded the scope of the naturalization
benefit to the children and parents of a U.S. citizen who dies during a period of
honorable service in an active duty status in the U.S. Armed Forces and expressly
included service members who died on or after September 11, 2001, and were
granted posthumous citizenship. This provision also extended other benefits to
survivingimmediaterel atives, codified at notesunder 8U.S.C. 81151. Thesurviving

0 The* next-of-kin” and “ other representative” are both defined in current regulations. The
next-of-kin means the closest surviving blood or legal relative of the decedent in the
following order of succession: 1) the surviving spouse; 2) the surviving child or children
if thereis no surviving spouse; 3) the surviving parent(s) if there is no surviving spouse or
child; 4) the surviving siblings if there is no surviving spouse, child, or parent. Other
representative includes the following: 1) the executor or administrator of the decedent’s
estate, including aspecial administrator appointed for the purpose of requesting posthumous
naturalization; 2) the guardian, conservator or committee of the next-of-kin; 3) a service
organization listed in 38 U.S.C. 83402, chartered by Congress or a State, or recognized by
the Department of Veterans Affairs. 8 C.F.R. 8392.1.
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spouse, children and parentsof aU.S. citizen who served honorably in an active duty
status in the U.S. Armed Forces and died as aresult of injury or disease incurred in
or aggravated by combat may self-petition as immediate relatives within two years
of the citizen’ sdeath and adjust statusto lawful permanent residency. The parent of
such a citizen may be considered an immediate relative regardless of whether the
citizen had attained 21 years of age. Certainimmigration benefits are also available
to the spouses, children, and parents of alienswho served honorably in an active duty
status in the U.S. Armed Forces, died as aresult of injury or disease incurred in or
aggravated by combat, and were granted posthumous citizenship. They may continue
to be considered immediaterelativesif afamily petition wasfiled by the alien before
his/her death; self-petition for classification asafamily-based immigrant within two
years of either the date of the service member’s death or the date on which
posthumous citizenship isgranted (exactly which isunclear) if such petition was not
filed before the alien's death; and adjust status to lawful permanent residency.
Certain grounds of inadmissibility are waived for these purposes.

Other Relevant Laws and Issues

Naturalization Restrictions. Those who have requested exemption from
selective service registration or a draft, or discharge on grounds of alienage or
noncitizenship,* aregenerally barred from naturalization.* Thosewho have deserted
from the armed forces or evaded the draft are also explicitly barred from
naturalization;* they may possibly be otherwise barred for failing to satisfy the
requirement of good moral character or for being dishonorably discharged or
disciplined, which would tend to show lack of good moral character.* The bar is
permanent and even if adraft evader subsequently enlists and serves honorably, he
isbarred absent an act of Congress or a grant of amnesty by the President removing

3 Between 1918 and 1971, selective service laws permitted any alien to request exemption
frommilitary service obligationin exchangefor permanent ineligibility to naturalize, which
persisted even if the alien subsequently changed his mind and served honorably inthe U.S.
armed forces during a period of hostilities. In 1971, the laws were amended to permit only
nonimmigrant aliens to be exempt. Additionally, treaties between the United States and
certain countriesexempt each country’ snationalsfrommilitary serviceintheother country.
See 8 C.F.R. Part 315; Charles Gordon, et al., Immigration Law and Procedure,
895.04[2][€] (2007); Captain Samuel Bettwy, Assisting Soldiers in Immigration Matters,
1992 Army Law. 3, 10 (1992).

2 INA 8315 (8 U.S.C. 81426). According to USCIS Interpretations 329.1(d), the
administration formerly interpreted this section as barring naturalization even where the
federal government initiated the discharge and the service was otherwise honorable.
However, the USCIS now follows the holding in In re Watson, 502 F. Supp. 145 (D.D.C.
1980), that the disgualification does not apply where the federal government, not the alien,
sought the discharge on alienage grounds for its convenience. In thiscase, anonimmigrant
alien was mistakenly permitted to enlist in the Nationa Guard and was eventually
discharged when the error was discovered, despite having served on active-duty during the
Vietnam War period.

#|NA §314 (8 U.S.C. §1425).
3 Bettwy, supra note 31, at 14.
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thebar.® Similarly, aconviction for desertion would haveto be vacated or pardoned
in some manner to remove the naturalization bar.*

Restrictions on Alienage in the Armed Forces. Although under federal
statutes and regulations LPRs may enlist in the active and reserve forces of the
military,* there are certain restrictions with regard to reenlistment and digibility for
certain ranks and occupations. By statute, only U.S. citizens are eligible for certain
officer commissions.® Additionally, positions requiring security clearance are
generally restricted to U.S. citizens. The maor exception to the citizenship
restrictions concerns citizens of the Federated States of Micronesia or the Republic
of the Marshall 1slands, who may serve in the U.S. armed forces pursuant to the
Compacts of Free Association between the United States and those countries, under
which the United States provides for the defense of those countries;* since those
countriesdo not maintain their own armed forces, their citizenswho serveintheU.S.
armed forces in effect are serving in the defense of their own countries.

Certain occupationsrequiring security clearance such asintelligence operations
and specia forces, require U.S. citizenship,” in some instances, not just of the
service member, but of immediate family members;* dual citizenship is a negative

% Charles Gordon et al., supra note 31, at §95.04[2][d]; Bettwy, supra note 31, at 10-11.
% Bettwy, supra note 31, at 11.

%10 U.S.C. §8504 and 12102; see also DOD Instruction No. 1304.26, E2.2.2.1 & E2.2.2.2
(September 20, 2005) (hereafter cited as DOD Instruction). Thestatutesconcernenlistment
inthe Army, Air Force, and Reserve components. Although no statute restricts enlistment
tocitizensand LPRsinthe Navy and Marine Corps, they usually apply the same citizenship
requirements as the Army and Air Force; see Department of the Navy,
COMNAVCRUITCOMINST 1130.8F, Navy Recruiting Manual-Enlisted, Chapter 2D
(March 11, 2002), and MCO P1100.72C, Military Procurement Manual, Vol. 2, Enlisted
Procurement, 83221 (February 10, 2004).

% 10 U.S.C. 88532, 12201, see also, DOD Instruction at E2.2.2.3. U.S. citizenship is
required to be a commissioned or warrant officer, except for a reserve appointment, for
which aperson must have LPR status. National Guard officers must be U.S. citizens under
32U.S.C. 8313. 10U.S.C. 8532(f) authorizesthe Secretary of Defenseto exempt LPRsand
U.S. noncitizen nationalsfromthisrequirement if national security requires, but only for an
original appointment in a grade below the grade of mgjor or lieutenant commander.

% Section 341 in each of the following: the Compact of Free Association between the
Federated States of Micronesiaand the United States, P.L. 108-188, 8201(a), 117 Stat. 2784
(48 U.S.C. 1921 note); the Compact of Free Association between the Republic of the
Marshall 1slands and the United States, 8201(b), 117 Stat. 2823 (48 U.S.C. 1921 note); the
Compact of Free Association between Palau and the United States, P.L. 99-658, §201, 100
Stat. 3678 (48 U.S.C. 1931 note). Also see, Department of the Army, Regular Army and
Army Reserve Enlistment Program/Army Regulation 601-210, 82-4.a(4) (June 7, 2007)
(hereinafter 2007 Army Regulation 601-210).

“0 See DOD Directive 5200.2, DOD Personnel Security Program, 883.4 and 3.6 (April 9,
1999) and generally DOD 5200.2-R, Personnel Security Program Regulation (January 1,
1987), issued under DOD Directive 5200.2.

41 2007 Army Regulation 601-210, 85-56; Department of the Army, Personnel Security
(continued...)
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or prohibitive factor.** Until recently, some service branches restricted the amount
of time that a noncitizen could serve.®®

The Air Force restricts noncitizens to one term of enlistment: they cannot
reenlist unlessthey have becomeacitizen, but an extension of theoriginal enlistment
is available to an airman who has filed an application for naturalization.* The
extension may not exceed the earlier of (1) six monthsor (2) the date of the expected
naturalization ceremony plus 30 days. However, additional extensions may be
granted.

Apparently there are no explicit statutory or regulatory restrictions on
reenlistment in the Navy or the Marine Corps.

Although it is a component of the armed forces,® the Coast Guard is not
generally under the jurisdiction of the DOD, but rather formerly under the
Department of Transportation and now under DHS, which promulgates the
regulations governing enlistment. As a component of the armed forces, the Coast
Guard is subject to the uniform enlistment statute re citizenship and LPR
restrictions.* The Coast Guard regulationsrequireU.S. citizenship or LPR statusfor
enlistment;* an aien must have become a naturalized citizen to reenlist.”®
Nonimmigrants may not enlist. LPRs with any prior military service may not enlist;
this restriction may not be waived. Noncitizensin the Coast Guard are not eligible

“1 (...continued)
Program/Army Regulation 380-67, 83-501 (September 9, 1988).

4232 C.F.R. 88154.7(f), 154.16(f), Part 154, Appendix H, Guideline C; seee.g., 2007 Army
Regulation 601-210, §2-4.e.

3 Formerly, the Army limited a service member to eight years of service in noncitizen
status. If aperson reached the eight-year limit by the end of the current term of enlistment,
that person wasbarred fromreenlisting. Department of the Army, formerly at Regular Army
and Army Reserve Enlistment Program/Army Regulation 601-210, 882-4.a.(5), 3-4.b
(February 28, 1995); rescinded in the June 7, 2007, version. The enlistment term could be
extended for a maximum of 12 months to allow the service member sufficient time to
complete naturalization procedures, but not more than 90 days beyond the expected date of
the naturalization ceremony. Formerly at Department of the Army, Army Regulation 601-
280, Army Retention Program, 84-9.k (March 31, 1999); substance deleted from current
version (June 31, 2006).

“ Secretary of the Air Force, Air Force Instruction 36-2606, Reenlistment in the United
Sates Air Force, paragraphs 3.12, 4.5.4 (November 21, 2001).

%10 U.S.C. §101(a)(4).
%10 U.S.C. §504.

" U.S. Coast Guard of the DHS, Coast Guard Recruiting Manua (COMDTINST
M1100.2E) 8§2.B.1.d and Table 2-2 (June 22, 2006). (Hereinafter cited as CG Recruiting
Manual).

“8U.S. Coast Guard of theDHS, Coast Guard Personnel Manual (COMDTINST M 1000.6A)
81.G.5.5 (June 18, 2007). Thisdoes not apply to aservice member who originally enlisted
from the Philippines.
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to be officers.®® Although the current Coast Guard security manual concerning
security clearance apparently does not expressly require U.S. citizenship, it refersto
federa mandated guidelines and to the manual’s explicit compliance with federal
guidelines and provides that in cases of apparent conflict between the manual and
statutes, law enforcement practices, and other regulations, the latter regul ations shall
apply and the Commandant should be advised of the apparent conflict for
resol ution.*®

Degspite theforegoing restrictions, nonimmigrant and even undocumented (i.e.,
“illegal”) aliens have apparently enlisted in the military at times.**

Expedited Naturalization for Extraordinary Contributions to
National Security. Although not enactedto benefit U.S. military servicemembers,
expedited naturalization for extraordinary contributionsto national security under 8
U.S.C. 81427(f) may have relevance in the context of aliens who provide valuable
military intelligence during the war on terror. Legidative history indicates that this
provisionisprimarily intended to benefit those alienswho have provided invaluable
intelligence in the course of along-term relationship with the United States.®* This
provision permits a maximum of five aliens per year to be naturalized upon a
determination by the Director of Nationa Intelligence/Director of the Central
Intelligence Agency, the Secretary of Homeland Security, and the Director of
USCIS> that such alienshave madean extraordinary contribution to national security
or intelligence activities. The Director of Nationa Intelligence/Director of the
Central Intelligence Agency must inform the congressional committees on
Intelligence and the Judiciary prior to the filing of an application under this
provision. The usual residence and physical presence requirements are waived, but
the alien must be otherwise eligible for naturalization and have continuously resided
inthe United Statesfor one year prior to naturalization. Thealien must also not have
participated in persecution, seriouscrimes, or terrorism, or be adanger to the security

% U.S. Coast Guard of the DHS, Coast Guard Recruiting Manua (COMDTINST
M1100.2E) §4.B.1.f (June 22, 2006).

0 U.S. Coast Guard of the DHS, Personnel Security and Suitability Program (COMDTINST
M5520.12C) preamble 84.c & d (December 17, 2007).

' E.g., see In re Watson, 502 F. Supp. 145 (D.D.C. 1980), supra note 32, involving a
nonimmigrant mistakenly permitted to enlist in the National Guard, contrary to enlistment
rules.

%2 See H.Rept. 99-373, at 22 (1985) — “The conferees expect that the authority provided by
Subsection 316(g) will be used to reward those aliens who for a significant time have
maintained a relationship with the United States. Only in rare instances should expedited
citizenship beafforded to defectorswith no previousrel ationship withthe United States, and
only after careful scrutiny should the promise of expedited citizenship be offered as an
inducement for future services .... The conferees emphasize that private immigration
legidation remains the preferred method for processing exceptions to [the INA] .... the
Executive Branch should, in each case, determine whether aprivatebill or use of thewaiver
authority provided for in subsection 316(g) is most appropriate.”

% This statute till refersto the Director of Central Intelligence, the Attorney General, and
the Commissioner of Immigration, although these positions have either been renamed or
have had functions transferred pursuant to statutory amendments.
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of the United States. The naturalization ceremony may take place in any federal
district court regardless of residency and the conduct of naturalization proceedings
must be consistent with the protection of intelligence activities.

Special Immigrant. Section 101(a)(27)(K) of the INA (8 U.S.C.
81101(a)(27)(K)) defines “specia immigrant” as including an immigrant who has
served honorably on active duty in the Armed Forces of the United States after
October 15, 1978, and after original lawful enlistment outside the United States
(under a treaty or agreement in effect on the date of the enactment of this
subparagraph) for aperiod or periods aggregating (1) 12 years and who, if separated
from such service, was never separated except under honorabl e conditions, or (2) six
years, inthe case of animmigrant who ison active duty at the time of seeking special
immigrant status under this subparagraph and who has reenlisted to incur a total
active duty service obligation of at least 12 years. This provision also includes the
spouse or child of any such immigrant if accompanying or following to join the
immigrant, but only if the executive department under which the immigrant serves
or served recommends the granting of special immigrant status to the immigrant.
Such specia immigrants may be paroled into the United States and adjust status;
giventhelength of service, even under peace-time military naturalization provisions,
servicememberswho are special immigrantsin thiscategory would likely qualify for
naturalization. According to immigration authorities, this provision benefits
national sof the Philippines, Micronesia, theMarshall Islands, and Palau, al of which
have the type of agreement to which the statute refers, and would apparently
primarily benefits Philippine nationalsin the U.S. Navy.>

Legislative Issues

Legislative History

P.L.108-136. P.L.108-136, the FY 2004 Defense Department Authorization
bill (H.R. 1588), was the culmination of congressional efforts begun in the 107"
Congress. During the 107" Congress, there was renewed legislative interest in
amending the various naturalization provisions based on military service as aresult
of thelaunching of the War on Terror, the campaign in Afghanistan, and the prospect
of an armed confrontation in Irag. Thisinterest continued in the 108" Congress and
devel oped momentum in the wake of Operation Iragi Freedom.

Of themany billsintroduced during the 108" Congressthat contai ned provisions
concerning expedited or posthumouscitizenship astheresult of military service, H.R.
1588, the National Defense Authorization Act for Fiscal Year 2004, became P.L.
108-136 on November 24, 2003. Title XVII of H.R. 1588, entitled “Naturalization
and Other Immigration Benefits for Military Personnel and Families,” amended
existing military naturalization statutes by:

* CharlesGordon et al., supra note 31, at §35.10, Sate Dept. Authorizes Special Immigrant
Satus for Members of Armed Forces, 68 Interpreter Releases 1572 (1991).
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¢ reducing the period of service required for naturalization based on
peacetime service from three years to one year;

e waiving fees for naturalization based on military service during
peacetime or wartime;

e permitting discretionary revocation of naturalization granted on or
after the date of enactment through peacetime or wartime serviceif
the citizen were discharged from military service under other than
honorable conditions before serving honorably for an aggregate
period of five years;

e permitting naturalization processing overseas in U.S. embassies,
consulates, and military bases;

e providing for priority consideration for military leave and transport
to finalize naturaization;

¢ extending naturalization based on wartime serviceto membersof the
Selected Reserve of the Ready Reserve.

Additionally, the Secretary of Defense or the Secretary’ sdesignee withinthe USCIS
is authorized to request posthumous citizenship immediately upon obtaining
permission from the next-of-kin.

Thelaw a so expanded immigration benefitsavailabletotheimmediaterel atives
of citizens, including posthumous citizens, who die from injuries or illnesses
resulting from or aggravated by serving in combat. Such relatives may remain
classified as immediate relatives of a U.S. citizen for immigration purposes,
notwithstanding the death of the service member, and can self-petition for immigrant
status. To qualify for such treatment, immediate relatives must self-petition within
two years of the date of the service member’s death or, in the case of posthumous
citizens, within two years of either the date of the service member’ sdeath or the date
on which posthumous citizenship is granted, exactly which is unclear. Certain
adjustment requirements and the public charge grounds for inadmissibility are
waived. Children and parents, as well as spouses, of U.S. citizens who died during
honorabl e active-duty service are eligible to naturalize without prior residence or a
specified period of physical presence in the United States. This includes survivors
of posthumous citizens who died on or after September 11, 2001.

Referencesto the Attorney General intherelevant sectionsof theINA Act were
changed to references to the Secretary of Homeland Security. The effective date of
the provisions s retroactive to September 11, 2001, except for the fee waivers and
provision for naturalization proceedings abroad, which took effect on October 1,
2004.

Subsequent Legislation in the 108" Congress. After the enactment of
P.L. 108-136, other bills were introduced that would have further expedited
naturalization based on military service or linked military service to immigration
benefits. H.R. 4873, the Active Duty Naturalization Accommodation Act of 2004,
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would have provided additional flexibility in the naturalization process to enable
applicants in active-duty status abroad to satisfy the procedural requirements. Any
requirement or deadline for naturalization would have been suspended for aservice
member stationed abroad in active duty service, until the service member had had at
least 30 days after his or her return to the United States to comply with the
requirement or deadline. Thisrelief could have been waived by the service member.
Similar relief would have been retroactive for those service members who were
stationed abroad in active duty service between September 11, 2001, and the effective
date of H.R. 4873, had it been enacted. H.R. 3928/H.R. 4532 would have permitted
U.S. nationals, that is, non-citizen nationals (A merican Samoans) to attend military
service academies and receive Reserve Officers Training Corps (ROTC)
scholarships on condition that they naturalize before graduation. S. 1545 and title
XVIII of S. 2863, the Development, Relief, and Education for Alien Minors Act of
2007 (the DREAM Act), would have provided that two years of military service may
satisfy one of the requirements for achieving full-fledged LPR status after beingin
conditional LPR status.

Legislationin the 109" Congress. Section542of P.L. 109-163% amended
10 U.S.C. 504 and repealed 10 U.S.C. §83253, 8253 to establish uniform standards
for enlistment in the several armed forces service branches. Aside from LPRs, the
only foreign national spermitted to enlist are national sof theformer Trust Territories,
Micronesia, the Marshall Islands, and Palau, which all have Compacts of Free
Association with the United States providing that the United States will provide
defense for those countries and that their nationals may enlist in the U.S. defense
forces. The Secretary of the relevant service branch may authorize the enlistment of
othersif the Secretary determinesthat such enlistment isvital to the national interest.

Sectionsin Title VII of the Comprehensive Immigration Reform Act of 2006
(S. 2611/S. 2612) as passed by the Senate would have built on the expansion of
expedited naturalization and other citizenship-related benefits for aliens serving in
the U.S. military enacted by Title XVII of P.L. 108-136. Among other things, 88711
to 715, the Kendell Frederick Citizenship Assistance Act, would have waived the
fingerprint requirement for membersof the Armed Forceswho werefingerprinted by
DOD upon enlistment if they submit a naturalization application within 12 months
of enlistment. Similar legidative proposals included other versions of the Kendell
Frederick Citizenship Assistance Act (H.R. 4533, S. 2097, S. 2165) and the Soldiers
to CitizensAct (S. 3947). Section 751 of S. 2611/S. 2612 would have provided that
aliensshall not be denied the opportunity to serveinthe U.S. Armed Forces, and that,
during aperiod of hostilities, aliensmay begranted U.S. citizenship after at least two
years of honorable and satisfactory service on active duty and have other
requirements waived, if they file an application, demonstrate English and civics
knowledge and good moral character to their chain of command, and take the oath
of allegiance. Similar legidative proposalswereincluded inthe Soldiersto Citizens
Act (S. 3947) and the Riayan Tejada Memorial Act of 2005 (H.R. 661, based on
service in acombat zone). The Bruce Vento Hmong Veterans Naturalization Act
of 2005 (H.R. 3018) would have amended the Hmong V eterans Naturalization Act
of 2000 by eliminating the deadline for applying for naturalization.

55 Div. A, 8542, 119 Stat. 3253 (2006).
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H.R. 3911 would have further expedited military-service-based naturalization
during peacetime by providing that the requirements for English and civics
knowledge, good mora character and allegiance to the United States and its
constitutional principlesdo not apply; by eliminating any required specific period of
service; and by permitting a veteran to apply for such naturalization at any time, not
just within six months of termination of service.

Severa bills would have provided immigration benefits to the spouses and
children of U.S. citizen military personnel and veterans. In addition to provisions
expediting military naturalizations, H.R. 661 would have provided that certain
immigration benefitsfor the spouses (regardl ess of length of marriage), children, and
parents of aU.S. citizen who served in acombat zone designated in connection with
Operation Iragi Freedom and died as a result of injury or disease caused by such
service. These provisions would have established specific guidelines for the
immigration benefits; however, it appears that these were similar to the provisions
of 81703 of P.L. 108-136, Div. A, codified under 8 U.S.C. 81151 notes, regarding
family-based immigrant petitions and adjustment-of-status applications, and as
amendments to INA 8319 (8 U.S.C. §1430), which provides that the surviving
spouse, child or parent of aU.S. citizen (including aperson granted military-service-
based posthumous citizenship) who dies during a period of honorable servicein an
active duty status in the U.S. Armed Forces may be naturalized upon compliance
with all the INA requirements except for the residence and physical presence
regquirements. However, the provisionsof P.L. 108-136 werenot limited to survivors
of service memberswho died as aresult of combat in Operation Iragi Freedom, but
wereextended to survivors of service memberswho died asaresult of serviceduring
periods of hostilities.

Section 509 of S. 2611/S. 2612 would have provided that numerical limits on
immigrant visas shall not apply to the adult sons and daughters of U.S. citizens
naturalized under a statute benefitting Filipino World War 1l veterans. H.R. 901
would havegiven priority to theissuance of immigrant visasto the children and adult
sons and daughters of these naturalized Filipino World War Il veterans. H.R. 4498
would haveauthorized the case-by-casewaiver of certain naturalization requirements
for achild adopted outside the United States by military personnel who at the time
of adoption was stationed outside the United States.

Legislation in the 110" Congress. Sections673and 674 of P.L. 110-181,
the National Defense Authorization Act for Fiscal Year 2008 (January 28, 2008),
respectively (1) ensured reentry into the United States by L PRswho are spouses and
children accompanying a military service member abroad who might otherwise be
deemed to have abandoned their LPR status and (2) provided for the treatment of
periods abroad accompanying the service member as periodsin the United Statesfor
residence and physical presence purposes and for overseas naturalization for such
LPRs.

Although not directly involving military service, with regard to the
naturalization of LPRs originaly admitted into the United States as specia
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immigrant Iragi or Afghani tranglators or interpreters, P.L. 110-36> provides that
time spent abroad as atrandator or interpreter for the U.S. Department of State or
Armed Forces shall not be considered to break any period for which continuous
residence in the United Statesis required for naturalization.

Aside from these public laws, severa bills would permit the use in military-
service naturalization applications of fingerprints taken by the DOD at the time of
enlistment, rather than requiring service members to obtain and submit separate
fingerprintsin accordancewith the naturalization requirementsof the DHS, provided
that the naturalization application wasfiled within acertain period (12 or 24 months)
after enlistment. These include the Kendell Frederick Citizenship Assistance Act,
H.R. 2884/S. 2516, which would also provide for a report and study by the
Comptroller General concerning the implementation of and process for military-
service-based naturalization and recommendations for improvements. The report
would be submitted to the congressional committees on the Armed Services and on
the Judiciary. The bills would aso require timely updates to agency websites and
application forms after changes to regulations on military naturaization. The
comprehensiveimmigrationreformbills, S. 1348 (88711-715 asplaced onthe Senate
calendar), S. 1639 (8701, as placed on the Senate calendar), and H.R. 1645 (88711-
715, as introduced), also contained versions of this legidation. S. 1348 and H.R.
1645 would also provide for a dedicated toll-free telephone information service to
assist military service members with military-service-based naturalization.

It appears that the immediate problem of requiring fingerprints from military
service members has been addressed by USCIS. The fingerprint requirement is not
in the statutes or regulations governing naturalization; rather, it is the practice to
submit these to be used in conducting the criminal background check on
naturalization applicants. In testimony before the Senate Committee on Armed
Forces, Director Emilio Gonzalez of the USCIS noted that USCIS, in collaboration
with the DOD and the Federal Bureau of Investigation, had instituted achangein the
fingerprinting processpermitting U.S. military personnel to sign areleaseauthorizing
the use of fingerprints provided at enlistment for immigration purposes.®’

S. 1348, one of the comprehensive immigration reform bills, included the
DREAM Act (88621-632) with its provision that two years of military service
(honorabledischargeif discharged) may satisfy oneof therequirementsfor achieving
unconditional LPR status. Thiswould be available to an undocumented alien who
has initially been granted conditional LPR status as a person who has been
continuously physically present in the United States after initially entering while
under the age of 16 years, among other qualifications.

%6121 Stat. 227 (2007), amending the National Defense A uthorization Act for FY 2006, P.L.
109-163, Div A, 81059, 119 Stat. 3443 (2006).

" Testimony at ahearing on “ Contributions of Immigrantsto the U.S. Military” on July 10,
2006, available at [http://armed-services.senate.gov/statemnt/]
2006/July/Gonzal ez%2007-10-06.pdf (last visited February 4, 2008). This policy change
apparently wasin response to recommendations made by the USCIS Ombudsman in March
2006, as described in USCIS Ombudsman, Annual Report 2006 at p. 73 (submitted to the
Congressional Committees on the Judiciary on June 19, 2006).
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Section 751 of S. 1348 would amend INA 8329 to provide that personswho are
not U.S. citizens shall not be denied the opportunity to serve in the U.S. Armed
Forces and that, with the approval of the chain of command, an alien who has
performed two years of honorable, satisfactory, active-duty service shall be granted
U.S. citizenship without regard to other naturalization requirements, processes or
procedures upon the satisfaction of three conditions. First, the alien must have filed
anaturalization application. Second, the alien must demonstrate English and civics
knowledge and good moral character to the military chain of command, consistent
with the requirements of the INA. Third, the alien must take the naturalization oath
of alegiance. Thealienshall benaturalized not later than 90 days after satisfying the
requirements of this provision.

H.R. 1745 would provide immigration benefitsto theimmediate rel atives of an
active duty or reserve member of the armed forces. It would waive inadmissibility
of such immediate relatives based on misrepresentation of material fact in order to
procure an immigration benefit or on afalse claim of citizenship for any purpose or
benefit under any federal or state law. The bill would aso extend the V
nonimmigrant visato military families. V visas enable the spouses and children of
LPRs, who filed family-based immigrant petitions before December 21, 2000, and
are awaiting the availability of an immigrant visa, to enter and wait in the United
States for the immigrant visaif the petition (or the visa availability, if the petition
was approved) has been pending for threeyearsor longer. Thebill would permit the
spouses and children of active duty or reserve military personnel to receiveaV visa
regardless of when the petition was filed or how long the petition or visa had been
pending.

Current Issues

Waiver or DOD adjudication of Naturalization Requirements.
Although P.L. 108-136 and close cooperation between the DOD and USCIS of the
DHS appear to have facilitated the naturalization of military service personnel,
particularly of those serving abroad, supportersof military servicemembersadvocate
further streamlining of the process. Some proposals would make naturalization
automatic for persons who are deployed to acombat zone, waiving any requirement
for demonstrating good moral character or knowledge of civics or English. Critics
of such proposals, although acknowledging the sacrifice and contribution of military
personnel in acombat zone, urge caution when considering eliminating substantive
requirements such as good moral character. Supportersof such proposalsargue that
persons serving in the military can be assumed to have a working knowledge of
English and that an allegiance to the principles of U.S. government and good moral
character can be fairly attributed to persons serving honorably in a combat zone,
justifying the waiver of any technical test of civics and English or necessity of
demonstrating good moral character independently. Furthermore, once apersonis
deployed to a combat zone, the timely processing of a naturalization application
becomes more urgent.

Other proposal swould not waiverequirementsfor good moral character, civics,
and English, but would authorize the chain of command in the DOD to determine
whether a military service member satisfies these requirements. Proponents assert
that the commanding officers of amilitary service member would be better able than
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aUSCISadjudicator tojudgewhether that service member satisfiestherequirements.
Opponents note that it would burden military officers with having to learn
immigration law and act as immigration adjudicator and that commanding officers
may inadvertently take into account factors that are not relevant to a naturalization
adjudication or may even interject personal knowledge and biases in the process.

Providing Immigration Benefits for Inmediate Relatives. Thereis
currently no special relief fromremoval or specia considerationfor permittingaliens
waiting for an immigrant visa to enter or remain in the United States based on
whether thealienisanimmediaterelative of amilitary service members. Advocates
of special immigration benefitsfor family members of military personnel framesuch
benefits as consideration extended to the military personnel, to relieve them of
anxiety and uncertainty concerning the status of family members while they are on
active duty, particularly if they are deployed abroad in ahostile area. Supporters of
current law argue that family members should not receive special treatment because
they happen to be related to a U.S. military service member. They warn that
expansion of removal relief and other immigration benefitsto family memberswoul d
have implications beyond the desire to assist U.S. military personnel.
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Appendix A. Active Duty and Selected Reserve
Noncitizen Accession Locations, by State,
as of January 2006

Per centage

State Total of all aliens

Alabama 17 0.04%
Alaska 49 0.12%
Arizona 288 0.69%
Arkansas 18 0.04%
Cdlifornia 5,806 13.90%
Colorado 137 0.33%
Connecticut 284 0.68%
Delaware 26 0.06%
District of Columbia 48 0.11%
Federated States of Micronesia 4 0.01%
Florida 2,430 5.82%
Georgia 264 0.63%
Guam 10 0.02%
Hawaii 361 0.86%
Idaho 49 0.12%
[llinois 579 1.39%
Indiana 65 0.16%
lowa 62 0.15%
Kansas 61 0.15%
Kentucky 24 0.06%
Louisiana 29 0.07%
Maine 14 0.03%
Marshall Islands 1 0.00%
Maryland 519 1.24%
Massachusetts 472 1.13%
Michigan 121 0.29%
Minnesota 128 0.31%
Mississippi 9 0.02%
Missouri 57 0.14%
Montana 10 0.02%
Nebraska 52 0.12%
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Per centage

State Total of all aliens

Nevada 209 0.50%
New Hampshire 29 0.07%
New Jersey 1,250 2.99%
New Mexico 9 0.23%
New Y ork 3,338 7.99%
North Carolina 104 0.25%
North Dakota 3 0.01%
Northern Mariana Islands 0.01%
Ohio 74 0.18%
Oklahoma 68 0.16%
Oregon 127 0.30%
Palau 2 0.00%
Pennsylvania 227 0.54%
Puerto Rico 48 0.11%
Rhode Island 104 0.25%
South Carolina 30 0.07%
South Dakota 8 0.02%
Tennessee 51 0.12%
Texas 1,825 4.37%
Utah 69 0.17%
Vermont 8 0.02%
Virgin Islands 74 0.18%
Virginia 499 1.19%
Washington 379 0.91%
West Virginia 5 0.01%
Wisconsin 89 0.21%
Wyoming 9 0.02%
Unknown 21,039 50.38%
Total 41,760  100.00%

DOD data as of January 2006.
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Appendix B. Active Duty Citizenship Status, by
Country of Birth: Top 50 Countries

U.S. Citizen/

Country of Birth National Noncitizen Unknown Total
Philippines 14,816 4,560 705 20,081
Mexico 4,893 2,657 1,213 8,763
Jamaica 2,865 1,050 395 4,310
Dominican Republic 1,471 560 226 2,257
Haiti 856 461 246 1,563
Colombia 1,263 421 193 1,877
El Salvador 862 406 191 1,459
Trinidad and Tobago 1,007 373 143 1,523
Peru 781 320 137 1,238
Ecuador 638 285 93 1,016
Guyana 762 283 84 1,129
Nicaragua 556 273 133 962
Nigeria 498 253 9 760
Guatemala 499 244 79 822
Korea, Republic of 3,767 239 278 4,284
Vietnam 1,536 225 87 1,848
China 586 218 128 932
Honduras 509 215 87 811
Cuba 519 213 102 834
Thailand 895 202 88 1,185
Ghana 353 189 94 636
Canada 1,391 172 105 1,668
United Kingdom 2,704 168 9 2,966
Panama 1,679 134 61 1,874
Germany 9,701 132 30 9,863
Venezuela 269 99 53 421
Liberia 241 A 35 370
Kenya 142 88 65 295
Russia 235 88 0 323
Poland 362 86 54 502
Brazil 270 82 73 425




CRS-28

U.S. Citizen/

Country of Birth National Noncitizen Unknown Total
Belize 215 81 23 319
Barbados 262 78 22 362
Laos 301 74 23 398
India 439 70 39 548
Ethiopia 152 69 41 262
Dominica 195 67 28 290
Grenada 146 55 22 223
St. Lucia 116 53 22 191
South Africa 110 52 27 189
Ukraine 141 52 34 227
Romania 200 50 28 278
Togo 47 438 30 125
Japan 2,839 45 15 2,899
SierraLeone 114 43 28 185
East Timor 16 41 0 57
Bahamas 130 39 11 180
Cambodia 169 38 17 224
Pakistan 139 36 28 203
Portugal 199 36 13 248
Argentina 102 34 24 160
Cameroon 75 34 21 130

Source: CRS analysis of DOD data as of November 2007.
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Appendix C. Reserve Citizenship Status, by Country
of Birth: Top 50 Countries

U.S. Citizen/

Country of Birth National Noncitizen Unknown Total
Philippines 2,942 532 6 3,480
Mexico 1,106 405 4 1,515
Jamaica 489 166 2 657
El Salvador 157 97 0 254
Dominican Republic 241 96 0 337
Colombia 319 88 2 409
Vietnam 463 87 1 551
Haiti 163 84 0 247
Peru 162 80 2 244
Trinidad and Tobago 229 73 1 303
China 178 70 2 250
Nigeria 98 69 0 167
Guyana 161 61 0 222
Korea, Republic of 593 52 1 646
Ecuador 153 50 0 203
Canada 568 46 5 619
Nicaragua 69 42 0 111
United Kingdom 1,019 40 0 1,059
Guatemala A 37 1 132
Thailand 175 37 0 212
Honduras 95 35 1 131
Cuba 255 33 0 288
Brazil 84 26 0 110
India 200 25 0 225
Venezuela 77 25 0 102
Ghana 47 24 0 71
Poland 110 22 0 132
Liberia 36 18 0 54
Kenya 33 17 0 50
Laos 78 15 0 93
Cambodia 39 14 1 54
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U.S. Citizen/

Country of Birth National Noncitizen Unknown Total
Germany 1,808 14 0 1,822
Portugal 99 14 0 113
Belize 43 13 0 56
CostaRica 39 13 1 53
Dominica 45 13 0 58
Panama 348 13 0 361
Cameroon 13 11 0 24
Bolivia 36 10 0 46
Morocco 49 10 0 59
Barbados 52 9 0 61
Hong Kong 75 9 0 84
Pakistan 55 9 1 65
Argentina 46 8 1 55
Chile 31 8 0 39
Ethiopia 26 8 0 34
Japan 1,023 8 0 1,031
Korea (North) 78 8 0 86
Russia 41 8 0 49
Ukraine 15 8 0 23

Sour ce: CRS analysis of DOD data as of November 2007.




