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Summary

Under the U.S. Constitution, each House of Congress has the express authority
to be the judge of the “elections and returns’ of itsown Members (Articlel, Section
5, clause 1). Although initial challenges and recounts for the House are conducted
at the state level, under the state’ s authority to administer federal elections (Article
I, Section 4, cl. 1), continuing contests may be presented to the House, which, asthe
final arbiter, may make a conclusive determination of aclaim to the seat.

In modern practice, the primary way for an el ection challengeto be heard by the
Houseisby acandidate-initiated contest under the Federal Contested Elections Act,
(FCEA, codified at 2 U.S.C. 88 381-396). Under the FCEA, the candidate
challenging an election (the* contestant”), must fileanotice of an intentionto contest
within 30 days of state certification of theelection results, stating “with particul arity”
the grounds for contesting the election. The contestee then has 30 days after service
of the notice to answer, admitting or denying the allegations, and setting forth any
affirmative defenses. The contestee may, before answering anotice, make amotion
to the committee for a“ more definite statement,” pointing out the “ defects’ and the
“details desired.” If this motion is granted by the committee, the contestant would
have 10 days to comply. Under the FCEA, the “burden of proof” is on the party
challenging the election, and the contestant must overcome the presumption of the
regularity of an election, and its results, evidenced by the certificate of election
presented by the contestee. In this adversarial proceeding, either party may take
sworn depositions, seek subpoenasfor the attendance of witnesses and production of
documents, and file briefs to include any material as an appendix that they wish to
put on the record before the committee. In accordance with the FCEA, the actual
election contest “case” is heard by the committee, “on the papers, depositions and
exhibits’ filed by the parties, which “shall constitute the record of the case.”

On less frequent occasions, the House may refer the question of theright to a
House seat to the Committee on House Administration for it to investigate and report
to the full House for disposition. Inlieu of arecord created by opposing parties, the
committee may conduct itsown investigation, take depositions, and i ssue subpoenas
for witnesses and documents. Jurisdiction may be obtained in this manner from a
challengeto thetaking of the oath of office by aMember-elect, when the question of
the fina right to the seat is referred to the committee. In the past, committees
investigating such questions have employed several investigative procedures,
includingimpounding el ection recordsand ball ots, conducting arecount, performing
a physical examination of disputed ballots and registration documents, and
interviewing and examining various election personnel in the state and locality.

In el ection casesunder Committee on House Administrationjurisdiction by way
of either procedure, the committee will generally issue areport and file aresolution
concerning the disposition of the case, to be approved by the full House. The
committee may recommend, and the House may approve by asimple majority vote,
adecision affirming the right of the contestee to the seat, may seat the contestant, or
find that neither party is entitled to be finally seated and declare a vacancy.
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Procedures for Contested Election Cases in
the House of Representatives

Introduction

Background

TheU.S. Constitution providesat Articlel, Section 5, clause 1, that each House
of Congress shall be the judge of the “elections, returns and qualifications’ of their
own Members.! Under thefederal system, primary authority over the proceduresand
the administration of elections to Congress within the severa states is given
expressly tothe statesinthe“ Times, Places, and Manner” clause of the Constitution,
Article 1, Section 4, clause 1 (which also provides aresidual, superceding authority
within the Congress to alter such regulations concerning congressional elections).?
Election recounts or challenges to congressional election results are thus initially
conducted at the state level, including in the state courts, under the states
constitutional authority to administer federal elections, and are presented to the
House of Representatives as the final judge of such elections.?

Under these constitutional provisions and practice, the House essentially isthe
final arbiter of the elections of itsown Members. Asnoted by the House Committee
on Administration, once the final returnsin any election have been ascertained, the
ultimate “determination of the right of an individual to a seat in the House of
Representatives is in the sole and exclusive jurisdiction of the House of
Representatives under article |, section 5 of the Constitution of the United States.”*
A noted 19" century expert on parliamentary and legislative assemblies, Luther

! Each House may judgethe constitutional “ qualifications” of itsMembers (age, citizenship,
and inhabitancy in the state from which el ected) and, in election challenges, may determine
if the Member is“duly elected.” See Powell v. McCormack, 395 U.S. 486, 550 (1969).

2 Congress generally allows the states to govern congressional election procedures within
their own jurisdictions, but has by law designated the date on which House elections are to
be held and hasrequired that all votes for Representatives be by written or printed ballot or
by voting machine. 2 U.S.C. 887, 9.

% House committees hearing €l ection contests have recommended dismissal, on occasion,
for failure of contestant to “exhaust his state remedies first,” in the case of certain pre-
election procedural irregularities, Huber v. Ayres, 2 Deschler’s Precedents of the United
Sates House of Representatives [hereinafter Deschler’s], Ch. 9, § 7.1, at 358, and in the
case of recounts of ballots, Carter v. LeCompte, 2 Deschler’s, Ch. 9, 88 7.2, 57.1, finding
that candidate has exhausted remedies if no state recount allowed for congressional
elections.

*InreWilliam S. Conover, I, H.Rept. 92-1090 (1972), at 2.
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Sterns Cushing, explained that thefinal and exclusiveright to determinemembership
in a democratically elected legislature “is so essentia to the free election and
independent existence of a legidative assembly, that it may be regarded as a
necessary incident to every body of that description, which emanates directly from
thepeople.”® In hishistoric work, Commentaries on the Constitution, Justice Joseph
Story analyzed the placing of the power and final authority to determine membership
within each House of Congress:

It is obvious that a power must be lodged somewhere to judge of the elections,
returns, and qualifications of the members of each house composing the
legidlature; for otherwisethere could be no certainty asto who were legitimately
chosen members, and any intruder or usurper might claim a seat, and thus
trample upon therights and privileges and liberties of the people.... If lodgedin
any other, than the legisative body itself, its independence, its purity and even
its existence and action may be destroyed, or put into imminent danger.®

In Roudebush v. Hartke, the U.S. Supreme Court held that under this provision
of the Constitution, the final determination of the right to a seat in Congressin an
elections caseisnot reviewabl e by the courtsbecauseit is“anon-justiciable political
guestion,” and that each House of Congress in judging the elections of its own
Members has the right under the Constitution to make “an unconditional and final
judgment.”” Earlier, the Supreme Court had al so found that each House of Congress
under Article |, Section 5, clause 1, “acts as ajudicial tribunal” with many of the
powersinherent in the court system in rendering in such cases“ajudgment whichis
beyond the authority of any other tribunal to review.”®

Under the constitutional authority over the eections and returns of its own
Members, the House in its consideration of a challenged el ection may accept a state
count or recount or other such determination, or conduct its own recount and make
its own determinations and findings.® While the House has broad authority in this
area, thereis an institutional deference to, and a “presumption of the regularity” of
state el ection proceedings, resultsand certifications. An election certificatefromthe
authorized state official, generally referred to as the “credentials” presented by a
Member-elect, therefore, is deemed to be primafacie evidence of the regularity and
results of an election to the House.’® The consequences of this presumption of
regularity would generally result in the swearing in of a Member-elect presenting
such credentials to the House at the beginning of a new Congress, even in the face

® Cushing, Law and Practice of Legislative Assemblies, at 54-55 (1856).

¢ Story, Commentaries on the Constitution, Volume |1, § 831, at 294-295.

" Roudebush v. Hartke, 405 U.S. 15, 19 (1972).

8 Barry v. United States ex rel. Cunningham, 279 U.S. 597, 613, 616 (1929).
° Roudebush v. Hartke, supra, at 25-26.

102 Deschler’s, Ch.8, § 15, at 305: “Once Congress meets, the certificate constitutes
evidence of aprimafacie right to a congressional seat in the House.”
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of afiled contest or challenge,™* and would create a*“ substantial” burden of proof on
the contestant to persuade the House to take action that, in substance, would amount
to “rejecting the certified returns of a state and calling into doubt the entire el ectoral
process.” *2

House Jurisdiction

There are two general avenues by which the House obtainsjurisdiction over an
election that is challenged or contested. In modern practice, the Federal Contested
Elections Act of 1969 (FCEA) is the primary method by which a congressional
election is contested in the House of Representatives. This contest istriggered by a
losing candidate filing a notice under the provisions of the FCEA. In addition, the
House hasin the past, upon achallengeto the seating of aMember-elect, referred the
question of theright to aseat in the House to the committee of jurisdiction (now the
Committee on House Administration) for the committee to investigate and to report
to the House for disposition. Asexplained in Deschler’s Precedents:

The House acquiresjurisdiction of an election contest upon thefiling of anotice
of contest. Normally the papersrelating to an el ection contest aretransmitted by
the Clerk to the Committee on House Administration, pursuant to 2 USC §
393(b), without a formal referral or other action by the House. However, the
House may initiate an election investigation if aMember-elect’ sright to take the
oath is challenged by another Member, by referring the question to the
committee.*®

The FCEA, codified at 2 U.S.C. 88 381-396, governs contests for the seatsin
the House of Representatives that are initiated by a candidate in the challenged
election.” The FCEA essentialy sets forth and details the procedures by which a
defeated candidate may contest a seat in the House of Representatives. The contest
under the FCEA isheard by the Committee on House A dministration upon therecord
provided and established by the parties to the contest. After the contest is heard by
the committee, the committee reports the results. After discussion and debate, the
wholle5 House can dispose of the case by privileged resolution by a simple majority
vote.

1t appearsthat in the 103 contested €l ection cases considered by the House since 1933, on
the first day of the new Congress the House failed to seat, even provisionaly, only two
Members-elect who had presented valid credentials (see Roush or Chambers, 107 Cong.
Rec. 24 (January 3, 1961); McCloskey and Mcintyre, 131 Cong. Rec. 380, 381-388 (January
3, 1985)).

2 Tunno v. Veysey, H.Rept. 92-626, citing Gormley v. Goss, H.Rept. 73-893. See 2
Deschler’s, Ch. 9, § 64, at 637-638.

132 Deschler’s, Ch. 9, § 4, at 344.
% The Senate does not have codified provisions for its contested-election procedures.

15 Brown and Johnson, House Practice, A Guide to the Rules, Precedents and Procedures
of the House, 108" Cong. (2003) [hereinafter Brown and Johnson], at Ch. 22, 8§ 4-6, at 477-
479,
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On less frequent occasions in modern practice, areferral by the House to the
Committee on House Administration of the question of the right to a congressional
seat has been made after a challenge by one Member-elect to the taking of the oath
of office by another Member-elect. Insuch acircumstance, the Committee on House
Administration may investigate the matter itself or may rely substantialy on the
evidence and materials provided by the interested parties/candidates following
similar procedures as in the statutory Federal Contested Elections Act.*®

Who May Challenge the Right to a Seat in the House

Federal Contested Elections Act (FCEA)

Inacontested el ection brought under the statutory proceduresof the FCEA, only
losing candidates have standing to initiate a contest by filing a notice of intent to
contest aHouse election. The statute provides expressly that only “a candidate for
election in the last preceding election and claiming a right to such office” of
Representative in Congress may contest a House seat.’” The contestant must be a
candidate whose name was on the official ballot or who was a bona fide write-in
candidate.’®

House-Initiated Challenges and Contests

In recent years, the Committee on House Administration has, on infrequent
occasions, obtained jurisdiction of an election contest by virtue of achallengeby one
Member-elect to thetaking of the oath of office of another Member-elect on thefirst
day of anew Congress, and the subsequent adoption of aresolution instructing that
the question of the right to the seat be referred to the committee.™ In addition to a
House-initiated referral in this manner, it has also been noted that it is possible that
apetition from an elector of the congressional district in question, or from any other
person, might also be referred by the Speaker or the House to the committee for
investigation.?® According to Deschler’s, there are thus four waysfor achallengeto
be brought before the House:

(1) an election contest initiated by a defeated candidate and instituted in
accordance with law [the FCEA]; (2) aprotest filed by an elector of the district

18 In the matter of Dale Alford, H.Rept. 86-1172 (1959), 2 Deschler’s, at Ch. 9, § 17.4 at
385: “The committee report strongly recommended that in such cases proceedings be under
the provisions of the contested el ections statute.”

72 U.S.C. §8382(a).
18 Federal Contested Elections Act, H.Rept. 91-569 (1969), at 4.
192 Deschler’s, at Ch. 9, § 17.

22 Deschler’s, at Ch. 9, § 17, at 383-385. See also matter of Dale Alford, 105 Cong. Rec.
14 (January 7, 1959); 2 Deschler’s, Ch. 9, 8 17.1; and Lowev. Thompson, 2 Deschler’s, Ch.
9,a8175.
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concerned; (3) aprotest filed by any other person; and (4) amotion of aMember
of the House.

Although these other methods of obtaining jurisdiction, other than by means of a
filing under the statute, have been employed on occasion, the Committee on House
Administration, in oneinstance of areferral of apetition, noted “astrong preference”
for “determining disputed el ections by following the procedures under the contested
election statute.”*

Challenges Under the Federal Contested
Elections Act (FCEA)

The current Federal Contested Elections Act (FCEA), enacted in 1969 and
codified at 2 U.S.C. 88 381-396, sets forth procedures for contesting a seat in the
House. In modern practice, it is the primary method for a losing candidate to
challenge the results of a House election. The FCEA defines “contestant” as an
individual who contests the election of a Member of the House of Representatives
under the statute, and defines “contestee” as a Member of the House of
Representatives whose election is contested under the statute.

Standing To Initiate a Contest Under the FCEA

In accordance with the FCEA, only alosing candidate in ageneral election for
aseat in the House of Representatives may contest a seat.?

Filing of Notice

The FCEA provides that a losing candidate shall file a notice of intention to
contest an election within 30 days after the election result is declared by the
appropriate state officer or Board of Canvassers authorized by law to make such a
declaration. Written notice must be filed with the Clerk of the House and be served
upon the contestee, that is, the Member-elect or Member certified as the winner of
the election.”

21 2 Deschler’s, at Ch. 9, § 17, at 383.

2 Matter of Dale Alford, H.Rept. 1172, 86™ Congress (1959), and 2 Deschler’s, Ch. 9, §
17.1 at 384, § 17.4 at 385, and § 58 at 586.

22.S.C. §381(3), (4).
2 See 2 U.S.C. 382(a).

% Seeid. But see McLean v. Bowman (62™ Cong., 1912), 6 Cannon’s Precedents § 98
(finding that the contested elections statute, in effect prior to the FCEA, limiting the time
within which notice of contest of election may be served, “is merely directory and may be
disregarded for cause”).
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Swearing In of Member-Elect Whose Election
Is Contested Under the FCEA

Onceanotice of an election contest isfiled by alosing candidate with the Clerk
of theHouse, and noti ce served upon the contestee, the House of Representativesand
the appropriate committee (now the Committee on House Administration) formally
obtain jurisdiction over the matter. For the House to be able to finally “judge’ the
election of one of its Members whose el ection has been contested under the FCEA,
there need not be any further action or motions presented to or adopted by the House
on the first day of Congress with regard to the election, or concerning the Member-
elect whose seat is being challenged. With the filing of an election contest, the
Committee on House Administration may later hear the matter, recommend a
particular action or resol ution to the House, and the House may, by asimple mgority
vote, determinefinally who hastheright to the seat in question, regardless of whether
or not the Member-elect had been sworn in on the first day of the new Congress.®
As stated by Parliamentarians to the House of Representatives, Brown and Johnson,
“[t]he seating of a Member-elect does not prejudice a contest pending under the
Federal Contested Elections Act (FCEA) over fina right to the seat.”*’

On occasion, the House has asked certain Members-elect to “step aside” or
remain seated when the oath of office is given collectively to the other Members-
elect.?® If an election contest has been filed, and the Member-elect whose election
is being contested is asked to “step aside,” then that Member-elect may, after the
other Members-elect have taken the oath of office, merely be administered the oath
with no further direction, instruction, or comment by the House.” In at least one
instance, another Member-elect has made a parliamentary inquiry of the Speaker
concerning the swearing in of a Member-elect whose election has been contested
under the statute, to clarify that the swearing in of such Member-elect is without
prejudice to the House's authority to resolve the election contest, and to finaly
determine who was “duly elected.”*

% Brown and Johnson, supra, Ch. 22, 88 4-6, at 477-479; Ch. 33, § 3, at 635, and Ch. 58,
§28.

Z1d., at Ch. 33, § 3, at 635.

28 Of the 103 el ection contests consi dered by the House since 1993, it appearsthat Members-
elect have been asked to “step aside” in 15 instances. See CRS Report 98-194, Contested
Election Cases in the House of Representatives: 1933 to 2005 Election Cases: 1933 to
2005, by L. Paige Whitaker.

#1n 11 of the 15 cases where aMember-el ect has been asked to “ step aside,” it appearsthat
an election contest under the FCEA had been filed, and the resolution offered to swear in
the challenged Member-elect merely provided that the Member-elect “ be now permitted”
to take the oath of office, with no specific referenceto final determination of theright to the
seat nor any express reference to afiled election contest. See CRS Report 98-194.

% See Morgan M. Moulder, 107 Cong. Rec. 12 (January 3, 1961)(in response to a
parliamentary inquiry as to whether adoption of the resolution to administer the oath of
officeto the challenged Member-€l ect would “ preclude and forecl ose any further contest of
these el ections before the Committee on House Administration,” the Speaker stated that the

(continued...)
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Significance of Certified Election Results

In the 1934 contested elections case of Gormley v. Goss, the House Elections
Committee declared that the official election returns are primafacie evidence of the
“regularity and correctness of official action,” that election officialsare presumed to
have performed their duties loyally and honestly, and that the burden of coming
forward with evidence to meet or resist these presumptions rests with the
contestant.”® In other words, the certification of €lection returns by the appropriate
governor or secretary of state is generally accepted by the House.

Contents and Form of Notice

The FCEA requires that the notice of intention to contest “shall state with
particul arity the grounds upon which contestant conteststhe election,” and shall state
that an answer to the notice must be served upon the contestant within 30 days after
service of the notice. In addition, the notice of intention to contest must be signed
by the contestant and verified by oath or affirmation.*

Proof of Service

The FCEA provides that service of the notice of intention to contest shall be
made by one of thefollowing methods: (1) personal delivery of copy to contestee, (2)
leaving a copy at contestee’ s house with a* person of discretion” of at least 16 years
old, (3) leaving a copy at contestee's principal office or place of business with a
person in charge, (4) delivering acopy to an agent authorized to receive such notice,
or (5) mailing a copy by registered or certified mail addressed to contestee at
contestee’ s residence or principa office or place of business. Service by mail is
considered complete upon the mailing of the notice of intention to contest. Proof of
service by a person is achieved upon the verified return of the person servicing such
notice setting forth the timeand manner of the service; proof of serviceviaregistered
or certified mail is achieved by the return post office receipt. Proof of serviceis
required to be made to the Clerk of the House of Representatives “promptly and in
any event within the time during which the contestee must answer the notice of
contest.” The FCEA further providesthat failureto make proof of service, however,
“does not affect the validity of the service.”*

Response of Contestee

Within 30 days after receiving service of a notice of intention to contest, in
accordance with the FCEA, the contestee must serve upon the contestant a written
answer to the notice of contest admitting or denying the averments contained in the

%0 (...continued)
“gentleman would have all rights he would have under the law”). 1d.

3 Gormley v. Goss, H.Rept. 73-893 (1934).
22 .S.C. §382(b).
#2U.S.C. §382(c).
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notice. The answer must set forth affirmatively any defensesin law or in fact on
which the contestee relies and shall be signed and verified by the contestee by oath
or affirmation.

The contestee al so has the option of making certain defenses by motion prior to
his or her answer to the contestant. The FCEA expressly provides that any such
motion would alter thetimefor serving an answer on the contestant.® At the option
of the contestee, the following defenses may be made by motion, served upon the
contestant prior to the contestee's answer: (1) insufficiency of service of notice of
contest, (2) lack of standing of contestant, (3) failure of notice of contestant to state
grounds sufficient to change the result of election, and (4) failure of contestant to
claim right to contestee’ s seat.* Upon such amotion to dismiss, the burden of proof
is on the contestant to present sufficient evidence that he or she is entitled to the
House seat in question. The purpose of a motion to dismiss is to require the
contestant, at the outset of the contest, to present sufficient evidence of aprimafacie
case, prior to the formal submission of testimony, so that the committee can
determine whether to conduct exhaustive hearings and investigations.’

If the notice of contest is so vague or ambiguous that the contestee “cannot
reasonably be required to frame aresponsive answer,” the FCEA also provides that
the contestee may move for a more definitive statement before interposing an
answer.® Such amotion must specify the defects of the notice and note the details
required. If the committee grantsthe motion for amore definite statement and if the
contestant does not comply with the order of the committee within 10 days after
notice of such order, the committee may dismiss the case or make such other order
asit deems appropriate.*® The FCEA expressly states that the failure of a contestee
to answer the notice of contest or otherwise defend shall not be deemed to be an
admission of truth of the averments contained in the notice of contest.

%2U.S.C. §383(a).

% Section 383(d) provides: “ Service of amotion permitted under this section atersthetime
for serving theanswer asfollows, unlessadifferent timeisfixed by order of the Committee:
If the Committee denies the motion or postpones its disposition until the hearing on the
merits, the answer shall be served within ten days after notice of such action. If the
Committee grants a motion for amore definite statement the answer shall be served within
ten days after service of the more definite statement.”

%2 U.S.C. §383(h).
3" See Tunno v. Veysey, H.Rept. 92-626, supra.
%2 U.S.C. §383(C).

% 2 U.S.C. §383(d). For comparison, note that in Senate contested €lection cases, the
contestant may be asked by the Senate Rules and Administration Committee to file a
supplemental petition setting forth any specific charges of fraud or irregularities if the
petition to contest istoo general or ambiguous, see Bursumv. Bratton and Wilsonv. Ware,
S.Rept. 71-447 at 1 (1930). The Senate contestee may also request that the contestant file
abill of particulars or a statement of specific amendments, see Hurley v. Chavez, S.Rept.
83-1081 at 284 (1954), and may fileadenial or demurrer, aswell asapetition for dismissal
of the contest.
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Notwithstanding such failure, “the burden is upon contestant to prove that the
election results entitle him to contestee’ s seat.”

Taking of Depositions and Reimbursement of Fees

The FCEA allows for the contestant and the contestee to take testimony by
deposition of any person for the purpose of discovery and for use as evidencein the
contested el ection proceeding.* Thetotal time permitted for thetaking of testimony
is70 days. Upon application by any party, asubpoenafor attendance at adeposition
and for the production of documents shall beissued by judgesor clerksof thefederal,
state, and local courts of record.** For witnesses who willfully fail to appear or
testify, a fine of $100 to $1,000 or imprisonment for 1 to 12 months may be
imposed.®

Eachjudgeor clerk who issuesasubpoenaor takes adeposition shall beentitled
to receive from the party for whom the service was performed such fees as are
allowed for similar servicesinthe U.S. district courts.** Witnesses who are deposed
shall be entitled to receive, from the party for whom the witness appeared, the same
fees and travel allowances paid to witnesses subpoenaed to appear before House
committees.* From applicable House accounts, the committee may reimburse any
party for reasonable expenses of the case, including reasonabl e attorneys fees, upon
application by such party accompanied by an expense accounting and other
supporting documentation.*®

Filing of Pleadings, Motions, Depositions, Appendices,
and Briefs:; Record of Case of Election Contest

The FCEA requiresall pleadings, motions, depositions, appendices, briefs, and
other papers to be filed with the Clerk of the House, and copies of such documents
may also be mailed by registered or certified mail to the Clerk.*” The record of the
contested election case shall be composed of the papers, depositions, and exhibits
filed with the Clerk of the House. Both the contestant and the contestee are required
to print, as an appendix to hisor her brief, those portions of the record that he or she
wishes the committee to consider in order to decide the case.”®

©92.SC. §385.

42 U.SC. §386.

292 .SC. § 388

%2 U.S.C. §390.
“2U.SC. §389(a).

%2 U.S.C. § 389(h).

%2 U.S.C. § 396.
“2U.S.C. §393.

%2 U.S.C. § 392(a),(b),(0).
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The contestant has 45 days, after the time for both partiesto take testimony has
expired, in which to serve on the contestee his or her printed brief of the facts and
authorities relied on for the grounds of the case. The contestee then has 30 days,
from the time he or she is served with contestant’s brief, in which to serve on the
contestant abrief of therelied upon factsand authorities. After serviceof contestee's
brief, the contestant has 10 days to serve areply brief upon the contestee.®

Burden of Proof

Under the FCEA, the party challenging the election, the contestant, has the
burden of proving that “the election results entitle him to contestee’ s seat.”* Asan
election certificate from the authorized state official is deemed to be prima facie
evidence of theregularity and results of an election to the House, it isapresumption
that generally allowsfor the swearing in of a Member-elect holding such certificate,
and is a presumption that must be rebutted by a contestant to “change the result” of
the election as certified by the state. In other words, the contestant must show that
but for thevotingirregularitiesor actsof fraud, theresults of the el ection would have
been different and the contestant would have prevailed.® Since enactment of the
FCEA, most House contested €l ection cases have been dismissed due to failure by
the contestant to sustain the burden of proof necessary to overcome a motion to
dismiss.>

Challenges In the House Other than Under the
Federal Contested Elections Act

Procedures To Bring Matter Before Committee

As noted earlier, although in modern practice the Federal Contested Elections
Act isthe primary and (according to the Committee on House Administration) the
preferred procedure to challenge an election in the House of Representatives, the
committee of jurisdiction — now the Committee on House Administration — may
obtain jurisdiction of an election challenge by way of areferral to the committee by
the House upon a challenge by any Member or Member-elect of the House to the
taking of the oath of office by another Member-elect. It is possible, although
unusual, that jurisdiction may be obtained by the committee because of a“ protest”

2 .S.C. § 392(d),(€),(f).

% 2U.S.C. §385.

°l Seg, e.g., Piercev. Pursall, H.Rept. 95-245 (1977).
%2 See generally CRS Report 98-194, supra.

3 2 Deschler’s, Ch. 9, § 4, at 344: “[T]he House may initiate an election investigation if a
Member-elect’s right to take the oath is challenged by another Member, by referring the
guestion to the committee.”
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or petition filed by an elector of the district in question, or by any other person.>
Although these procedures for the committee to obtain jurisdiction over an election
challenge are not common, it appears that in the 103 contested election cases
considered in the House since 1933, election challenges have come before the
committee of jurisdiction in the House by means other than the statutory provisions
of the contested elections statute on atotal of at least Six occasions.™

A member-elect to a new Congress whose proper “credentials’ (the formal
election certificate from the appropriate state executive authority) have been
transmitted to the Clerk of the House is placed by the Clerk on the role of the
Representatives-elect.®® A Member-elect is not a Member of Congress, however,
until he or she takes the oath of office and is seated by the House. Any single
Member-elect, onthefirst day of the new Congressand beforethe Members-elect are
to be sworn (that is, at the time when the Speaker asks the Members-elect to riseto
take the oath of office), may object to the taking of the oath of office by another
Member-elect based upon the objecting Member-elect’s own “responsibility as a
Member-elect” and/or upon “factsand statements” that the M ember-elect “ considers
reliable.”> The Member-elect about whom the objection is made is generally then
asked to stand aside, step aside, or to remain seated, while the other Members-elect
rise to be collectively administered the oath of office.®

> 2 Deschler’s, Ch. 9, § 17, at 383. Two instances have been cited for the committee
obtaining jurisdiction in this manner, in 1959 concerning Member-elect Dale Alford (2
Deschler’'s, Ch. 9, 88 17.1, 17.4, 58.1) where, based on a petition from a single voter, a
Member-elect objected to the taking of the oath by Alford, and the House, seating Alford,
referred the question of hisfinal right to the committee; andin 1967 in Lowev. Thompson,
wherethelosing candidate did not file under the statute, and the committee considered, but
then denied the petition brought by aprimary candidate. 2 Deschler’s, Ch.9,817.5,862.1,
at 624-625. Inanother instance, apetition challenging the qualifications of aMember-el ect
(but not whether aM ember-elect was* duly el ected,” and thus not an el ections contest), was
transmitted “to the Speaker, who in turn laid it before the House and referred it to the
Committee on Elections.” In re Ellenbogen, 1933, 2 Deschler’s, Ch. 9, 88 17.3, 47.5.

% In five instances, the House referred the matter to the committee by resolution: Sanders
v. Kemp, 78 Cong. Rec. 12 (January 3, 1934) (nullifying results of improper special
elections); Dale Alford, 105 Cong. Rec. 14 (January 7, 1959); Mackay v. Blackburn, 113
Cong. Rec. 14, 27 (January 10, 1967); Roush or Chambers, 107 Cong. Rec. 24 (January 3,
1961); McCloskey and Mclintyre, 131 Cong. Rec. 380, 381-388 (January 3, 1985). In one
other case, in 1967, inthe el ectionsinvestigation of Lowev. Thompson, thel osing candidate
did not file under the statute, but the committee directly considered, and then dismissed on
the merits, the petition brought by aprimary candidate. 2 Deschler’s, Ch. 9, §62.1, at 624-
625.

%2 U.S.C. § 26 (Roll of Representatives-elect).

5”1 Deschler’s, Ch. 2, 86, at 130 and Ch. 2, § 6.2, at 133-134; Brown and Johnson, Ch. 33,
§ 3, at 634-635: “ The fact that the challenging party has not himself been sworn is no bar
to hisright to invoke this procedure,” citing 1 Hinds § 141. Seealso 1 Deschler’s, supra at
Ch. 2, 85, at 117.

%8 Brown and Johnson, supra at Ch. 33, § 3, at 634; Deschler’s supra at Ch. 2, § 6. It
appears, in relation to el ection challenges and contests, that M embers-€l ect have been asked
to step aside in 15 instances since 1933. See generally, CRS Report 98-194, Contested

(continued...)
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Because the possession of proper “credentials’ by aMember-elect to the House
is considered prima facie evidence of one's right to the seat, and provides a
presumption of the regularity of the returns of that election, the possession of the
election certificate generally resultsinthetaking of the oath of office by the Member-
elect, even in the face of a challenge by another Member-elect and a request to
initially “step aside” while the other Members-elect are sworn. As noted by the
Committee on House Administration, it is only in “the most extraordinary of
circumstances’ that aM ember-el ect hol ding acertificate of €l ection would be denied
the opportunity to take the oath of office on the first day of the new Congress, that
is, where “irregularities and inconsistenciesin the state process are so manifest that
the result is not entitled to deference.”

There are, it should be noted, however, three different procedures that could
possibly be followed with regard to one Member-elect challenging the taking of the
oath of office by another Member-elect: First, the House could agree to aresolution
to seat the Member at that time, and to determine then both “his primafacie aswell
as final right to the seat.”® Second, with regard to a Member-elect who presents
valid credentialsand is qualified to beaMember, aresolution may be offered to seat
the Member-elect provisionally or conditionally (even though those words are not
expressly used) based on hisor her primafacie right to the seat, by resolving to seat
the Member-elect but to refer the question of the final disposition of his or her
entitlement to the seat to the appropriate committee of jurisdiction (now the
Committee on House Administration).*  Since 1933, it appears that an explicit
provisional seating of a Member-elect, with express referral by the House of the
guestion of thefinal right to a seat to the committee of jurisdiction, has occurred in
only two instances.®* Third, the resolution may refer both the primafacieright to the
seat, aswell asthe final right to the seat, to the committee without authorizing the
swearing in (and seating) of anyone.®* As noted, it would be under only the most
exceptional circumstances for the House to refuse to seat, even provisionaly, a
Member holding valid el ection credential sfrom the state, and it appearsthat thisthird

%8 (...continued)
Election Cases in the House of Representatives. 1933 to 2005, by L. Paige Whitaker.

% McCloskey and MclIntyre, H.Rept. 99-58 (1985), at 3.
€ 1 Deschler’ssupraat Ch. 2, § 6, at 131.
€1 1 Deschler’s, supra at Ch. 2, § 6, at 131-132.

62 See Dale Alford, 105 Cong. Rec. 14 (January 7, 1959); and Mackay v. Blackburn, 113
Cong. Rec. 14, 27 (January 10, 1967). In most of the 15 cases where a Member-elect has
been asked to “step aside,” it appears that an election contest under the FCEA has been
filed, and the resolution offered to swear in the challenged Member-elect merely provided
that the Member-elect “be now permitted” to take the oath of office, with no specific
reference to final determination of the right to the seat nor any express reference to afiled
election contest. See generally, CRS Report 98-194, supra. As stated by Brown and
Johnson, supra at Ch. 33, § 3, at 635: “ The seating of a Member-elect does not prejudice a
contest pending under the Federal Contested Elections Act (FCEA) over final right to the

6 1 Deschler’ssupra at Ch. 2, § 6, at 132.
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option has happened since 1933 only two times on the first day of the new Congress,
and once during the Congress concerning a specia €lection.*

If the House decides to propose a resolution not to seat, or to seat a Member-
elect provisionally, and to refer the question of theinitial and/or final right to a seat
to the committeeto investigate, the Houseresolution isthen put to avote. Inthecase
of the adoption of a resolution not to seat anyone, the adoption would effectively
nullify a certificate of election that was previously issued by the executive authority
of the state. In either case, the adoption of the House resolution referring the matter
to the committee places the responsibility on the committee to determine the results
of the challenged election and report them back to the full House.®®

Investigative Procedures by the Committee on
House Administration When Directed by the
House To Investigate an Election

TheHouseresolution by itsowntermsisreferred to the committee and becomes
amatter within the jurisdiction of the committee. Once the committee is organized
in the new Congress, a motion to investigate may be made and, depending on the
nature of the dispute, may include express authority to conduct a recount of the
ballots, if deemed necessary or advisable.®® The committee then may proceed to
conduct aninvestigation and to hold hearings, not only in Washington, D.C., but also
in the congressional district of the election contest site, at which the contestant and
contestee, as well as other pertinent parties, may be called to testify. After the
completion of its investigation, the committee may file a report and offer to the
Housefor itsconsideration and voteaprivileged resol ution recommending generally
the seating of a certain candidate whom the committee has determined to have won
the election, or the committee could recommend the seating of no candidate, thus
declaring a vacancy.

The committee has in the past, a an early stage of the contested election
proceedings, examined and analyzed pertinent sections of the state election laws
relevant to matters that may be in dispute, including state laws and regulations on

% See Sanders v. Kemp, 78 Cong. Rec. 12 (January 3, 1934)(concerning results of
apparently improper special elections); Roush or Chambers, 107 Cong. Rec. 24 (January 3,
1961); and McCloskey and Mclntyre, 131 Cong. Rec. 380-388 (January 3, 1985).

& See, e.g., McCloskey and Mcintyre, H.Rept. 99-58 (1985) at 1-4; Roush or Chambers,
H.Rept. 87-513 (1961) at 3-4. In McCloskey and Mclntyre, the House adopted H.Res. 1,
refusing to seat either candidate and referring the case to the Committee on House
Administration to investigate and report back to the House on the question of who was duly
elected. H.Res. 1, 99" Cong. 1% Sess., 131 Cong. Rec. 381 (January 3, 1985).

% An example of such amotion to investigate reads as follows:
That the Committee on House Administration, pursuant to House Resolution 1,
adopted on January 3, 1961, investigate the el ection of November 8, 1960, inthe
Fifth District of Indiana to determine whether J. Edward Roush or George O.
Chamberswasduly elected, and the said investigation, including arecount of the
ballots, if found advisable in the judgment of the committee, be compl eted at the
earliest possibletime. H.Rept. 87-513, supra, at 5.
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voting procedures, counting of ballots, and recounts. |f necessary, the committee
may move to impound records, ballots, tally sheets, ballot stubs, poll books, ballot
boxes, voting machines or other electronic voting systems, and irregular or defective
paper and absentee ball ots, although the committee may be sati sfied with the security
state or local officials have provided and may merely request state, local, or county
auditorsto retain and preserve ballots and other papersin an el ection contest case.®’
Where state law requires destruction of ballots after an election, the committee may
notify the state election officials to preserve the ballots despite the state law. The
committee, with its counsel and the General Accounting Office (GAO) (now the
Government A ccountability Office) auditors, may choosego to thesite of an election
contest case and take custody of the ballots, voting machines, and electronic voting
systems, as well as other related materials to investigate the contested election.®

Motions adopted in the committee may direct an examination and recount of
disputed ballots.*® The committee may direct counsel and GAO auditorsto aid state
officialsin the examination and recount of ballots. The committee may also meetin
executive session within the District of Columbia, or in the congressional district, to
do such things as establish criteria for classifying ballots to be examined and
recounted by GAO auditors under the supervision of the committee.”

In McCloskey and Mcintyre in the 99th Congress, the Chairman of the House
Administration Committee appointed a three-member Task Force composed of two
Democrats and one Republican to investigate the election.” Thetask forceinitially
took the steps necessary to secure all of the ballots by requesting by telegram that all
county clerks protect and keep safe for six months “... al originals and copies of
books, records, correspondence, memoranda, papers, and documents...” pertaining
to the contested general election “...including but not limited to al ballots,
certifications, poll booksand tally sheets....” > The committeetask force then set out
procedures and operating rules for canvassing votes and examining and counting
balots.”® The committee noted that while it sought to follow the state election
statutes regarding the counting of ballots, it was not bound to follow state law,
because thefinal power of judging the whole question of returns and elections must
reside in the House of Representatives, whose objective, over and above following
mere technicalities of state or local regulation, is to determine the will of the

67 See McCloskey and Mclntyre, H.Rept. 99-58, supra, at 12-13.

% McCloskey and Mclintyre, H.Rept. 99-58, supra, at 12-43. 2 Deschler’s, Ch. 9, 885.7,5.8,
5.9, at 350-351 (1977).

 McCloskey and Mclntyre, H.Rept. 99-58, supra, at 12-17; 2 Deschler’s Ch. 9, § 5.10 at
351, noting Oliver v. Hale, H.Rept. 85-2482 (1958), concerning the power of the committee
to examine and recount ballots in a House contested el ection case.

" Roush v. Chambers, H.Rept. 87-513, supra, at 7.
" H.Rept. 99-58, supra, at 12.

2 H.Rept. 99-58, supra, at 12-13, 14-15.

3 H.Rept. 99-58, supra, at 15-32.
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electorate.” In addition to the examination of ballots, the committee aided by GAO
auditors may, and has in the past, examined other related documents such as (1)
voters poll list; (2) absentee applications and absentee ball ot envel opes; (3) precinct
tally sheets; (4) precinct certificates and memoranda of votes cast; (5) precinct
registration certificates of error; (6) precinct registered voters affidavits of change of
name; (7) precinct affidavits, challenges and counter-challenges; and (8) unopened
absentee ballots and applications which were rejected.”

In sum, the Committee on House Administration, pursuant to the House's
constitutional authority under Article I, Section 5, clause 1, has broad power and
authority to conduct an examination of an election, election procedures, and ballots
inacontested el ection case, and to establish uniform standards and guidelinesfor the
counting of ballotsto determinationvoters’ intentions. Thisauthority isindependent
of and not related to any proceedings under the FCEA. An investigation by the
committee, referred to the committee by the House, could take severa different
procedural routes, depending on the circumstances of the case and the mattersbefore
it.  The committee, within its discretion, could decide not to conduct any
investigation of its own and to proceed based on the pleadings, arguments, and
evidence introduced by counsel or the parties. The committee could conduct a
preliminary investigation or a limited recount to determine whether there are
sufficient grounds to warrant a full-scale investigation and/or recount. In addition,
if warranted, the committee could order a full-scale investigation, including a
recount, an examination of alleged vote fraud in the balloting process, or an inquiry
into other matters brought before it to resolve the underlying questions and issues
presented in the challenge.

Ordering a Recount of Ballots Under
FCEA and Otherwise

The partiesto an el ection contest case may, by stipulation, agree to the conduct
a state recount, "® or may conduct their own recount, if permitted, which may then
become the basis of a stipulation upon which the House may act.”” However, a
contestant on hisor her own accord generally may not conduct arecount without the
supervision of the committee after an election contest hasbeeninitiated.” A motion
for arecount in an FCEA-initiated el ection contest may be granted by the committee
if thereis sufficient evidence to raise at least a presumption of fraud or irregularity.
A recount would not necessarily be ordered by the committee on the mere assertion

" H.Rept. 99-58, supra, at 16, 22-26.
> Roush or Chambers, H.Rept. 87-513, supra, at 10-11.

®Moreland v. Schuetz, H.Rept. 78-1158 (1943). Seegenerally, 2 Deschler’s, Ch. 9, §8 39-
41, at 437-444.

" Qullivan v. Miller, H.Rept. 78-180 (1943).
8 Stevens v. Blackney, H.Rept. 81-1735 (1950).
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of fraud or irregularity.” A party to a contested el ection case who would claim that
the state recount of the ballots was in error would have the burden of proof to
establish such error beforethe committeewould order arecount.* Theburdenwould
be on the contestant to prove to the committee that a recount would

e show substantial fraud and irregularity,
e change the result of the election, and
e make him or her the winner.®

Moreover, a contestant arguably should exhaust state remediesin obtaining a
recount under state election laws or through the state courts before requesting the
committee to conduct such a recount. Although the committee has the power to
undertake arecount outside of state recount proceedingswhen it deemsit necessary,
it may wait until the contestant has exhausted state remedies including state court
actions.® The committee, after voting for a recount, may reconsider its action and
determine that such arecount is not necessary.®

Should thecommittee decidethat arecount, [imited or districtwide, isnecessary,
aset of stipulationsis generally agreed upon by counsel for the parties subject to the
approval of the committee, and the committee may issue a set of rules that would
governtherecount. Stipulationsmade by the partiesor amotion or House resol ution
stipulating certain ground rules could include, inter alia, such matters as

e controlling House precedents;

e controlling statutory and/or constitutional provisions relating to
recounts, ballots; conduct of election, etc.;

o disputes over qualifications of voters;

e scope of recount;

e procedure by which committee counsel, auditors, or staff are to

examine ballots, ballot boxes, tally sheets, and records and other

pertinent documents and materials,

procedure for counting ballots;

decision on presence of press during counting;

designation of election (counting) judges;

comparison of registration books and poll books,

counting of spoiled and mutilated ballots;

determination of fraud and any irregularities;

criteriafor proper marking of ballots to determine clear intention of

the voter; and

™ Swanson v. Harrington, H.Rept. 76-1722 (1940); see also Stevensv. Blackney, supra, in
which the committee and House declined to order arecount because the contestant offered
no evidence to indicate that the official returns were invalid.

8 Roy v. Jenks, H.Rept. 75-1521 (1937).

8 Moreland v. Schuetz, supra; Petersonv. Gross, H.Rept. 89-1127 (1965).
8 Swanson v. Harrington, supra.

8 McAndrews v. Britten, H.Rept. 73-1298 (1934).
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¢ allowing counsel to file objections and evidence at any stage of the
recount proceedings.®

Application of State Law and State Court Decisions
to Committee Actions

Under the U.S. Constitution, there is a division of authority with respect to
elections to federal office, whereby the states have significant administrative
authority over the procedures of federal elections, that is, authority over the“Times,
Places and Manner” of federal elections (unless Congress designates otherwise).®
Article |, Section 5, Clause 1 of the Constitution expressly provides, however, that
each House of Congressisthe judge of the elections of its own Members, and thus
the House has sole and exclusive jurisdiction to make an unconditional and final
judgment determining the right to a seat in the House.®* In light of such power, the
committee is not bound to follow state law or state court decisions concerning the
proceduresof aHouse el ection, and may makeitsown determinationsindependently.
Although state court decisions and state laws are not binding on the committee, they
may be used to aid the committee in its determination of a House contested election
case when they are consistent with the committee’s notions of justice and equity.®’
In 1917 the Committee on Elections explained:

Y our committee maintains that the authority of the House of Representativesto
judge of the elections and qualifications of its membersis infinite. Since the
formation of the Government the House has often signified its willingness to
abide by the construction given by the State court, in good faith, to its statutes.
But the decisions of a State court are not necessarily conclusive on the House,
and will only guide and control it when such decisions commend themselvesto
its favorable consideration.®

In short, the House has the final say over House contested election cases.®

Generaly, the committee and the House “seek] ] to follow state law” and state
court decisionsin resolving House el ection contests, but in certain instances, thishas

8 See McCloskey and Mclintyre, H.Rept. 99-58, supra at 27-30 (1985), and Roush v.
Chambers, H.Rept. 87-513, supra, at 21-22 (1961).

8 U.S. ConsT., Art. 1,84, cl. 1.

8 Each House of Congress has the “sole authority under the Constitution to judge of the
elections, returns and qualifications of its members,” and “to render a judgment which is
beyond the authority of any other tribunal to review,” Barry v. Cunningham, supra at 613,
616, and to make“ an unconditional and final judgment,” Roudebushv. Hartke, 405U.S. 15,
19 (1972).

8" See M cCloskey and Mclintyre, H.Rept. 99-58, supra, at 22-26, citing Brown v. Hicks, 64"
Cong., 1917, at 6 Cannon’s, § 143, at 261; McKenzie v. Braxton, H.Rept. 42-4 (1872), 1
Hinds', § 639, at 850; and Carney v. Smith, 1914, 6 Cannon’s, 891, at 146.

8 Brown v. Hicks, 64" Cong., 1917, at 6 Cannon’s, § 143, at 261.
8 Inre William S. Conover, I, H.Rept. 92-1090, supra, at 2.



CRS-18

not been the case, particularly with regard to the validity of the ballots where the
intentions of the voters are clear but that have been declared invalid for failure to
follow certain “technicalities” required by state law for marking ballots.®® For
example, in a1902 House contested €l ection case, the House Elections Committee
refused to reject ballots merely because they had not been marked according to the
technical requirements of a state election law. The committee ruled that it would
accept those ballots where the intention of the voter was clear, regardless of a state
election statute that required that ballots had to be marked strictly within the
designated space.™ Thus, the Committee on House Administration hasnoted that “in
addition to the fact that the House is not legally bound to follow state law, there are
instanceswhereit isin fact bound by justice and equity to deviate from it,” % such as
to ensurethat “thewill of thevotersshould not beinvalidated” by meretechnicalities
of state law or regulation in instances where voters “obvious intent” may be
discerned.®® In addition, the committee has noted that the “House has chosen
overwhelmingly in election cases throughout its history not to penalize voters for
errors and mistakes on election officials.”* That is, in the absence of fraud, and
where the honest intent of the voters' may be determined, “the House has counted
votes ... rather than denying the franchise to any individual due to malfeasance of
election officias.” %

Remedies Available to the Committee on House
Administration Under the FCEA and Otherwise

In the course of itsinvestigation, the Committee on House Administration has
anumber of remedies available, including

e arecommendation of dismissal upon a motion to dismiss by the
contestee,

e a recommendation on the seating of a certain candidate on the
grounds that he or she received a mgjority of the valid votes cast,

e arecommendation to seek arecount and to investigate any fraud or
irregularities in the voting process in various precincts,

% See McCloskey and Mclntyre, H.Rept. 99-58, supra, at 22-26.

. Mossv. Rhea, H.Rept. 5-625 (1902), 2 Hinds', §1121, at 695-696. See also Sessinghaus
v. Frost, H.Rept. 57-1959 (1883), 2 Hinds', § 976, at 316; McKenzie v. Braxton, H.Rept.
42-4 (1872), 1 Hinds , § 639, at 850; and Leev. Rainey, H.Rept. 44-578 (1876), 1 Hinds ,
8 641, at 853.

2 McCloskey and Mclintyre, H.Rept. 99-58, supra, at 23.

% d., citing Inre Dale Alford, 2 Deschler’s, Ch. 9, § 38.5, and Kyrosv. Emery, 94" Cong.
(1975), H.Rept. 94-760, at 5.

% McCloskey and Mclintyre, H.Rept. 99-58, supra, at 24.
% |d., citing McKenzie v. Braxton, 42" Cong. 2™ Sess. (1872), 1 Hinds' § 639, at 850.
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e arecommendation to order the seating of a certain candidate after
the committee has conducted a recount and investigation, and

e arecommendation that the returns from the el ection be rejected and
that the seat be declared vacant and a new election be held.®

However, in the 1985 case of McCloskey and Mclntyre, the committee noted that the
House of Representativeshasbeen “very hesitant” to declareaseat vacant, preferring
instead to “measure the wrong and correct the returns,” when possible. The
committee reiterated the general principlethat, “[n]othing short of an impossibility
of ascertaining for whom the majority of votes were given ought to vacate an
election, especialy if by such decision the people must ... necessarily go
unrepresented for along period of time.”¥" Indeed, the committeein McCloskey and
Mclntyre characterized setting aside an election and declaring a House seat vacant
asa“drastic action” that it recommended against “in nearly every instance.” %

Disposition of Contested Election Cases in the
House of Representatives

If a contested election case is not resolved by motion, such as a motion to
dismiss by the contestee, or by other prior committee proceedings, it is generally
disposed of pursuant to aHouseresol ution following consideration and debate onthe
House floor.* A resolution disposing of acontested election caseis privileged and
can be called up at any timefor consideration by the House.!® Theresolution, along
with the committee report on a House contested election case, may be called up as
privileged and be agreed to by voice vote and without debate.’™

In some cases, the parties to an election contest have been permitted to be
present during the debate, although the parties generally have not participated.’® In

% See Wilson v. McLaurin, H.Rept. 54-566 (1896). Seealso Tunnov. Veysey, H.Rept. 92-
626 (1971).

9 McCloskey and MclIntyre, H.Rept. 99-58, supra, at 44, citing McCrary, G.W., A Treatise
on The American Law of Elections, R.B. Ogden, 1880, at 489.

%d.

%2 Deschler’'s, Ch. 9, 42, at 444-450. Seealso Deschler and Brown, ProcedureIn TheU.S.
House of Representatives, [hereinafter Deschler and Brown] Ch. 9, 88 3 and 4, App. B.

100 Deschler and Brown, supra, at § 4.1, at 76.
1012 Deschler’s, Ch. 9, § 42.5, at 445.

1021d., § 42.6 at 446. Partieswere permitted to insert remarksin the Congressional Record
supporting their positions. 111 Cong. Rec. 24285, 24286, 89th Cong., 1st Sess. (Sept. 17,
1965).
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a dSituation where the contestee is a Member, he or she may be permitted to
participate in the debate on the House resolution disposing of the contest.'®

After floor consideration and debate, the adoption by the House of aresolution
disposing of an election contest, whether by declaring that one of the parties is
entitled to a seat in the House or by declaring a vacancy with appropriate notice to
the governor of the state, essentially ends the contested election case. With respect
to theformer, the prevailing party isadministered the oath of office and seated in the
House.'*

Executive Summary

Under the express provisions of the U.S. Constitution, each House of Congress
is the final judge of the “elections and returns’ of its own Members. Article I,
Section 5, clause 1. Typically, election recounts or challenges to congressional
election resultsareinitially conducted at the state level, including in the state courts,
under the states' authority to administer federal elections (Articlel, Section 4, clause
1), and are presented to the House of Representatives as the final judge of such
elections. Asnoted by the Supreme Court, the House or Senate may accept a state
count or recount, or other such determination, or conduct its own recount and make
its own determinations, Roudebush v. Hartke, 405 U.S. 15, 26-27 (1972), although
there is an institutional deference to, and a presumption of the regularity of state
election proceedings, results and certifications.

There are two possible avenues by which an election may be challenged or
contested in the House. In modern practice, the primary method for contesting a
congressional electionintheHouseisfor alosing candidateintheelectiontoinitiate
acontest by filing a*“ notice of contest” under the provisionsof the Federal Contested
Election Act of 1969 (FCEA), as amended, which isthen heard by the Committee
on House Administration upon the record provided by the parties to the contest.
Secondly, the House may refer the question of the right (either the primafacieright
and/or the final right) to a seat in the House to the proper committee of jurisdiction
(now the Committee on House Administration) for the committeeto investigate and
to report to the House for disposition.

With reference to a candidate-initiated contest under the FCEA, the candidate
challenging the results of that election (the “contestant”) must, within 30 days after
theresult of theelection was certified by the state, fileawritten notice of anintention
to contest the election with the Clerk of the House and provide a copy of the notice
tothe“contestee” (that is, the Member-elect or Member certified asthewinner of the
election). 2U.S.C. § 382. Thisnoticemust state“with particularity” the groundsfor
contesting theelection. 2U.S.C. § 382(b). The contestee then has 30 days after such
service to answer the notice, admitting or denying the allegations and avermentsin
the notice, and setting forth any affirmative defenses, including the “failure of notice

10319, at §42.7.
104 Spe Kunz v. Granata, Deschler’s, Ch. 9, § 42.7 at 446.
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of contest to state grounds sufficient to change the result of the election.” 2 U.S.C.
§ 383(a) and (b). If the original notice of contest is vague or too genera, the
contestee may makeamotion to the Committee on House Administrationfor a“more
definite statement” before answering, pointing out the “defects” and the “details
desired”; if the motion is granted by the committee, the contestant would have 10
daysto obey the order, or the committee may dismissthe contest or “make such order
asit deemsjust.” 2 U.S.C. § 383(c).

Under the FCEA, the * burden of proof” ison the party challenging the election;
that is, “the burden is upon contestant to prove that the el ection results entitle him to
contestee’sseat.” 2 U.S.C. 8 385. An election certificate from the authorized state
official is deemed to be prima facie evidence of the regularity and results of an
election to the House — a presumption that generally allows the swearing in of a
Member-elect holding such certificate, and a presumption that must be rebutted by
a contestant to “change the result” of that election as certified by the state.

In this adversarial proceeding under the FCEA, either party may take sworn
depositions for the purpose of discovery within the time frames provided, and may
seek subpoenas for the attendance of witnesses and production of documents. 2
U.S.C. 88 386-391. Under the statutory provisions of the FCEA, the actual election
contest “case” is heard by the committee “on the papers, depositions and exhibits”
filed by the parties, which “shall constitute the record of the case,” including the
briefsfiled by either party. 2 U.S.C. 8§ 392. The briefs may contain an appendix of
any portion of the record which the party “desires the committee to consider.” 2
U.S.C. §392(b). The decision of the committee is made upon this record.

Concerning an election contest that is directed to the Committee on House
Administration by the House, the committee may, in lieu of arecord created by the
opposing parties (such as under the FCEA), conduct its own investigation, take
depositions, and issue subpoenasfor the appearance of witnesses and the production
of documents. In recent years, the committee has on infrequent occasions obtained
jurisdiction of an election contest in this manner by virtue of a challenge by a
Member-elect to thetaking of the oath of office of another Member-elect on thefirst
day of anew Congress, prior to time al the Members-elect rise to take the oath of
office, and the subsequent adoption of aresol ution provisionally seating the M ember-
elect and directing that the question of the fina right to the seat be referred to the
committee. The committees that have investigated contested elections in the past
under these conditionshave employed anumber of different investigative procedures
and devices, including an impoundment of the election records, ballots, tally sheets
and poll books; conducting a recount and re-canvass of the ballots and returns; a
physical examination of disputed ballots; an examination of registration documents;
and interviewsand formal examinationsof variouselection officials, administrators,
watchers, and parties.

The committee may then issue a report and file a resolution concerning the
disposition of the case, to be approved by the full House. The committee may
recommend, and the House may approve by a simple majority vote, a decision
affirming the right of the contestee to the seat, may seat the contestant, or may find
that neither party is entitled to be finally seated and declare a vacancy.
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It should be noted that each House of Congressisexpressly entitled to adopt its
own rules for proceeding, under Article I, Section 5, cl. 2 of the U.S. Constitution,
and even when such procedural rulesare adopted by way of statute under theHouse's
rule making authority, the House may change such procedural rules by resolution,
and adopt and apply others. Similarly, although various legislative precedent is
extremely important in an ordered, democratic institution, such precedent followed
by, for example, committeesin the past, are not necessarily binding in alegal sense
upon alater committee of the House, as long as the committee is acting within the
scope of its authority.



