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Public-Private Partnership for a Public Safety Network:
Governance and Policy

Summary

This report summarizes salient points of the FCC rules regarding the creation
of a public-private partnership to build and manage a national communications
network for public safety use. The Communications Act of 1934, as amended,
empowers the FCC to set rules for auctions and to take steps to ensure the safety of
thepublic. The FCC hasused thisauthority to create agovernance structureallowing
a Public Safety Broadband Licensee to share spectrum rights with a commercial
enterprise and to collaborate in the construction and management of a shared
network. Thetwo licensees and the network will operate according to requirements
set out by the FCC as part of its rulemaking for the auction of frequencieswithin the
700 MHz band, known as Auction 73. These frequencies are being vacated by
television broadcastersin their switch to digital technologies.

As mandated by the FCC, the partnership is to build a shared network on
spectrum capacity assigned to two separate entities. One partner will be a not-for-
profit corporation, created for this purpose, that will hold aPublic Safety Broadband
License. The other partner will be the winning bidder for anational license, known
asthe D Block, that will be offered as part of the 700 MHz auction. Both licensees
will be required to conform to rules set by the FCC in creating a Network Sharing
Agreement (NSA). The NSA will in effect be the business plan and the contractual
foundation for the shared network.

Theproposed structurefor apublic-private partnership woul d create amonopoly
franchise for a national network for public safety. Under the umbrella of the
Communications Act, the FCC will undertake to monitor and regul ate the actions of
the Public Safety Broadband Licensee and the companies formed to manage the
obligations of the D Block license holder. Congressional oversight of the public-
private partnership therefore is placed squarely within the jurisdiction of the
committees dealing with communications.

The 700 MHz auction, Auction 73, ended on March 18, 2008. There was only
one bid for the D Block, well below the reserve price set for that license. The FCC
has a number of options about how to proceed with the final assignment of the D
Block. The Subcommittee on Telecommunications and the Internet of the House
Committee on Energy and Commerce has announced plans for a hearing to review
the 700 MHz auction and the disposition of the D Block.

There appearsto be no policy in place to bridge the gap between the FCC rules
for the network sharing agreement and the laws passed by Congress that direct the
Office of Emergency Communications, withinthe Department of Homeland Security,
to put in place a nationa capacity for emergency communications and
interoperability. These laws notably include the 21% Century Emergency
Communications Act of 2006 (P.L. 109-295, Title V, Subtitle D) and the
Implementing Recommendationsof the 9/11 Commission Act of 2007 (P.L. 110-53).
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Public-Private Partnership
for a Public Safety Network:
Governance and Policy

Introduction

This discussion of governance for a public-private partnership focuses on
preparations by the FCC to auction 62 MHZz* of radio frequenciesin the 700 MHz
band of radio spectrum in conformance with requirements in the Deficit Reduction
Act? The FCC issued rules, in a Second Report and Order,® concerning the
allocation of this spectrum, the upcoming auction, the final disposition of spectrum
assigned for public safety use, and the creation of a public-private partnership to
build and operate a nationwide network for public safety users, with agreementsfor
sharing spectrum.

Thedecision to create a partnership was centered on two conclusions, endorsed
by the Federal Communi cations Commission (FCC) and themaj ority of stakeholders:
1) that a network with national coverage would meet public safety needs for robust
communications capabilities, information, and interoperability; and 2) that sharing
spectrum with commercia users would benefit public safety by providing new
sources of funding,* economies of scale in building the needed network, and access
to additional spectrum in times of large-scale emergencies, among other benefits.

1 Spectrum allocations are assigned within bands that are divided into bandwidths or
channel shased on assigned frequencies. Electromagnetic radio wavesareusually identified
by frequency, measured in cycles per second, or hertz. Standard abbreviations for
measuring frequenciesinclude kHz — kilohertz or thousands of hertz; MHz — megahertz,
or millions of hertz; and GHz — gigahertz, or billions of hertz. The 700 MHz band plan
(698 MHz to 806 MH2z) refers to those channels that are assigned to technologies that
transmit signals at speeds within or near 700 million cycles per second.

2PL. 109-171, Sec. 3003 (a) (2).

3 FCC, Second Report and Order, July 31, 2007, WT Docket No. 96-86. Thefull notice was
released August 10, 2007; the Public Notice for comment on proposed auction rules was
released August 17, 2007 (AU Docket # 07-157).

“ Cyren Call Communications Corporation, in ex partecommentsfiled with the FCC on June
4, 2007, set the cumulative capital expenditurefor building apublic-private network at $18
billion, of which roughly athird of the cost would befor enhancementsfor public safety use.
An estimate from Northrop-Grumman Corporation places the cost at $30 billion, when
serviceapplicationsareincluded. (Statement by Mark S. Adams, Chief Architect Networks
and Communicationsat WCA 2007, Washington, DC, June 14, 2007.) These estimates do
not include the cost of radios.
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Creating a Partnership

Sinceit initiated auctions in 1994, the FCC has consistently provided auction
rulesthat allow it to establish financia requirementsfor potential bidders, to set aside
licenses for specific classes of bidders, to provide economic incentives, and to use
other tools for managing the auction process.”

In addition to setting up rules for the auctions it conducts, the FCC also
establishes and enforces service rules for the use of licenses. Among the provisions
of service rules for advanced wireless services there is typically a requirement that
licenses be put to use within a specific number of years. Service rules can also be
used to specify technologies, uses, or users. Over the years these rules have often
focused specifically on cell phone networks and their technol ogies, with the goal of
providing widely accessible cell phone service. For the upcoming auction, the FCC
expanded the scope of its service rules to include a plan that mandates spectrum
sharing between a public safety spectrum license holder and acommercial licensee.
Thecommercial licenseewill be obligated to build anetwork to satisfy public safety
needs as well as those of its commercial customers.

Regulatory Governance Through Service Rules

The FCC followed past procedures in the creation of service rulesto establish
the structure for apublic-private partnership as part of its preparation for the auction
of licensesin the 700 MHz band. Initsreview of background and discussion of its
decisions, in the Second Report and Order, the FCC tried to anticipate the problems
that might arise in building and operating a shared network and to preclude
difficulties by providing a regulatory framework that sets and enforces rules and
requirements. Theregulatory framework for apublic-private partnership comprises
setsof binding requirementsfor organization, performance, and compliancefor three
interlocking components:

e Public Safety Broadband Licensee holding 10 MHz of spectrum at
700 MHz.

e Commercial partner, the winning bidder for the D Block, which is
anational license for 10 MHz of spectrum at 700 MHz.

e Network Sharing Agreement (NSA) that the two licensees are
required to create in order to build and manage a shared network.

As elaborated in the rules, al three of these components must be tailored to
meet guidelines set by the FCC. Contracts and other legal agreements must be
approved by the FCC;® compliance is subject to oversight;” and disputes are to be

® See CRS Report RL 31764, Sectrum Management: Auctions, by Linda K. Moore.

¢ As dtipulated in the rules covering both of the licensees and the Network Sharing
Agreement. See discussion in text of this report.

" FCC, Second Report and Order, released August 10, 2007, paragraph 523.
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resolved through the FCC, in accordance with the Communications Act of 1934, or
through litigation.®

Thefollowing overview of the FCC’ s Second Report and Order, and subsequent
orders, highlightsissuesfor policy makersthat regard public saf ety communi cations.
Thisreport is not an exhaustive study of all provisions that pertain to public safety
nor does it cover the parts of the order dealing with the purely commercial licenses
that are to be auctioned as well .°

Public Safety Broadband License

Congress directed the FCC to allocate 24 MHz of spectrum within the 700
MHz band for public safety use as part of the transition from analog to digital
television, which would free these airwaves.™® Theinitial planning for public safety
use of frequencies at 700 MHz began in 1997 and concluded with the submission of
the final report of the Public Safety National Coordination Committee (NCC) in
2003. The NCC operated asaFederal Advisory Committee™ tothe FCC, developing
technical and operational standards for the 700 MHz band and structuring the
management of licenses through regional committees. The existing governance for
these channels is made up of 55 Regional Planning Committees (RPCs), loosely
coordinated through the efforts of the National Public Safety Telecommunications
Council (NPSTC).*

Theband plan originally intended to carry public safety radiotrafficat 700 MHz
has been revised to create two different licensing approaches. With the support of
NPSTC™ and others, the FCC negotiated modifications to the band plan that reflect
changesin technology and public safety needs. One block of the revised band plan
will be for narrowband (primarily voice) applications and the other for broadband
applications. Channelshavebeen reassigned to support narrowband operationsin 12
MHz of paired spectrum, at 769 - 775 MHz and 799 - 805MHz.** These channels
will be administered by states and localities through the existing regional committee

8 Ibid., paragraph 529. Possible recourse for failure to complete a Network Sharing
Agreement are discussed in paragraphs 508 and 5009.

® See CRS Report RS22218, Spectrum Use and the Transition to Digital TV, by Linda K.
Moore.

10 The Balanced Budget Act of 1997, 47 U.S.C. § 309 (j) (14). For adiscussion of theDTV
transition see CRS Report RL34165, The Transition to Digital Television: Is America
Ready? by Lennard G. Kruger.

1 The role and organization of Federal Advisory Committees is addressed in CRS Report
RL 30260, Federal Advisory Committees: A Primer, by Stephanie Smith.

12 See [ http://www.npstc.org/index.jsp]. Viewed January 17, 2008.

13 See, for example, NPSTC position paper on 700 MHz, released July 6, 2007, at
[http://www.npstc.org/documents/NPST C%20Publi c%20Saf ety %20700%20M HZz%20
Position%20Paper%2007052007.pdf]. Viewed January 17, 2008.

4 Second Report and Order, paragraph 322.
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structure. All RPCswith approved band plans are required by the FCC rule making
to submit amended band plans.*® The networks built on the narrowband frequencies
will be financed through long-standing procedures that use a combination of local,
state, and federal funds.

Spectrum will be allocated for broadband communications (high speed data
transmission, video, and voice) in 10 MHz of frequenciesat 763 - 768 MHz and 793
- 798 MHz.'® These frequencies will be assigned to a Public Safety Broadband
Licenseethat will al so beresponsiblefor the administration of two guard bands, each
covering one megahertz, at 768 - 769 MHz and 798 - 799 MHz.'” Guard bands are
created to act as buffers against interference from other operations on nearby
frequencies.

ThePublic Safety Licenseewill be obligated to meet anumber of requirements.
These requirements focus mainly on three areas: the formation of a not-for-profit
corporation to hold the license; the responsibilities of thisnon-profit organi zation —
including establishing standards and participating in the creation of the Network
Sharing Agreement; and compliance. Thecost of buildingthenationa network using
the spectrum held by the broadband licensee will be shouldered by its commercial
partner, although there could be system enhancements or other components funded
by the public sector.

In order to accommodate the new band plan, some public safety network
operators will have to modify equipment aready purchased for use on 700 MHz
frequencies. Some of the cost of these changes will be covered by the commercial
D Block licensee.® (Discussed below, in section on 700 MHz rebanding.)

Selection and Establishment of the Public Safety Broadband
Licensee

The FCC selected the Public Safety Broadband Licensee, based on criteriasuch
as not-for-profit corporate status; absence of commercial interests, either in the
holding of the license or its management; and broad representation of public safety
entities.® In anticipation of receiving the public safety license, a group of public
safety associations formed the Public Safety Spectrum Trust Corporation (PSST).
The Trust hired Cyren Call Communications Corporation to act as its advisor and
liaison in negotiating with the D Block licensee. The PSST was subsequently
awarded the nationwide Public Safety Broadband License.

3| bid., paragraph 346.
18| bid., paragraph 322.
7 |bid., paragraph 322.
18| bid., paragraph 322.
| bid., paragraph 373.
% FCC, Order, November 19, 2007, PS Docket No. 06-299.
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Board of Directors. Representation on the Board of the Directors of the
Public Safety Broadband Licensee is to consist of members from named
organizations representing public safety® and at-large members selected jointly by
the FCC bureaux for Public Safety and Homeland Security and for Wireless
Telecommunications. In the Second Report and Order, the FCC provided alist of
11 organizations designated to appoint board members and allowed for two at-large
members, creating aboard of 13 members.? Inalater Order on Reconsideration,®
the FCC changed the composition of the board, adding three representatives from
named organizations,? eliminating one representative, and increasing the number
of at-large members from two to four. The FCC chose to eliminate NPSTC as a
named member of the board because of the overlap of its membership with the
composition of the associ ationsthat were given permanent statusontheboard.®® The
four organizations sel ected by the FCC to serve as at-large members on the Board of
Directors are the American Hospital Association, the National Fraternal Order of
Police, the National Association of State 9-1-1 Administrators, and the National
Emergency Number Association.?

Oversight. Aspart of the FCC’s oversight, PSST, as selected licensee, will
berequired to file quarterly financial reportswith the FCC, with copiesto the chiefs
of the Public Safety and Homeland Security Bureau and the Wireless
Telecommunications Bureau.® The licensee must meet criteria for its articles of

% Revised list (September 24, 2007) provides for one voting member each from the
Association of Public-Safety Communications Officials - International (APCO), the
National Emergency Number Association (NENA), the International Association of Chiefs
of Police (IACP), the International City/County Management Association (ICMA); the
National Governors Association (NGA); the National Association of State EMS Officials
(NASEMSO); the Forestry Conservation Communications Association (FCCA); the
American Association of State Highway and Transportation Officials (AASHTO); and the
International Municipal Signal Association (IMSA).

22 Second Report and Order, paragraph 374.

Z FCC, Order on Reconsideration, September 24, 2007, WT Docket No. 96-86.
% These are FCCA, AASHTO and IMSA.

% National Public Safety Telecommunications Council (NPSTC).

% QOrder on Reconsideration, paragraph 5. NPSTC membershipincludesagoverning board
with representation from these associations that are to be represented on the board of the
public safety licenseeorganization: AASHTO, APCO, FCCA, IACP, and IMSA. Theboard
is advised by liaison organizations that include, the FCC, the NTIA, FEMA, DHS offices
of Emergency Communicationsand of Interoperability and Compatibility, SAFECOM (also
from DHS), the departments of Agriculture, Interior, and Justice, and the
TelecommunicationsIndustry Association (TIA). For moreinformation on membershipand
organizational structure, see[http://www.npstc.org/orgchart.jsp]. Viewed January 17, 2008.

2 FCC, Public Notice, “Public Safety and Homeland Security Bureau and Wireless
Telecommunications Bureau Announce the Four At-Large Members of the Public Safety
Broadband Licensee' s Board of Directors,” November 9, 2007, DA 07-4593.

% Sacond Report and Order, paragraph 377.
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incorporation and bylaws, as specified in the Second Report and Order rules® The
FCC has judged that it is appropriate for it to provide, as needed, “extensive’
oversight to ensure that these corporate governance stipulations are met.*

Right to Revoke License. The FCC considered a number of options to
assurethat the public safety license holder would receivethelevel of servicesneeded
for arobust emergency communications network. Suggestionsthat the public safety
licensee be able to request the reassignment or re-auction of the D Block license, if
cooperation and progress was deemed unsatisfactory, were rejected.* The FCC has
reserved for itself the right to re-assign the commercial license, if necessary, under
circumstances detailed in the rule making.®* It also has asserted its authority to
revokethelicense awarded to the Public Safety Broadband Licenseeif it failsto meet
its obligations under the Network Sharing Agreement or otherwise does not comply
with FCC rules and regulations.®

Duration of License. Unlessrevoked, the public safety licensewill bevalid
for ten years, effective February 17, 2009, the scheduled date on which analog
television broadcasts on the 700 MHz band must end. The license is renewable.®

Obligations of the Public Safety Licensee

The selected public safety licensee, having met the initial requirements for
gualification, will have additional tasks set for it by the FCC. Genera
responsibilities include:®

e Negotiate a Network Sharing Agreement with its commercia
partner, the qualifying, winning bidder for the D Block.

e Administer access to the network for public safety users, including
assessment of usage fees.

e Represent the interests of its public safety constituents that utilize
the network.

o Negotiate purchase agreements with vendors that provide savings
through economies of scale, or other benefits. This responsibility
does not limit the licensee's right to determine and approve
equipment specifications.

e Approve, in consultation with D Block licensee, the equipment and
applications that may be used on the network. The licensee hasthe
sole authority to determine the acceptability of equipment or
applications. State and local entities must seek approval from the

# | bid., paragraph 375.

% |bid., paragraph 376.

3 Second Report and Order, paragraph 509.
¥ |bid., paragraphs 509 and 523 - 526.

% |bid., paragraph 527.

3 |bid., paragraph 385.

% |bid., paragraph 383.
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licensee before linking their systems or equipment to the broadband

network.
e Coordinate stations accessing narrowband and broadband
frequencies.

e Oversee and implement the relocation of some users required by
rebanding of parts of the 700 MHz band.

o Decide, at its sole discretion, whether or not to alow federal public
safety agencies access to the broadband network.

e Review requests for construction or use of wideband networks in
areas that will not be served by the new broadband network.
(Wideband refers to enhanced narrowband systems that allow for
some data transmissions in addition to voice communications.)

o Facilitate negotiations to build network sites on public land owned
by states or localities.

The Commercial Partner

The commercial partner in the public-private partnership will be the winning
bidder for Block D, one of the licensesto be offered at the auction of 700 MHz band
licenses, designated Auction 73. The FCC ruled that eligible bidders for Block D
that qualify assmall businesses under existing FCC ruleswill be entitled to abidding
credit (areduction in the amount due on the wining bid) of 15% for companieswith
average attributabl e grossrevenues of $40 million in the past three yearsand 25% for
companies with average annual earnings of no morethan $15 million.*®* Many start-
up companies could qualify as designated entities under this designation.

D Block License

The D Block will be asingle, nationwide license for frequencies at 758 - 763
MHz and 788 - 793 MHz, atotal of 10 MHz.*¥

Minimum Bids. The FCC directed the Wirel ess Telecommuni cations Bureau
to set reserve prices for each block of licenses to be auctioned.®® It suggested that
the reserve price for the D Block be set at $1.33 billion. Based on winning bids for
a previous auction, the D Block has a presumed value of $1.7 billion but the FCC
rules recommended that the amount be discounted to reflect the additional service
rules and requirementsfor the D Block license holder.*® Therulesstatethat the FCC

% |bid., paragraph 536.
3" | bid., paragraph 65.

% |bid., paragraph 304. The Wireless Telecommunications Bureau subsequently set the
reserve pricefor Block D at $1.33 hillion in anotice released October 5, 2007: “ Auction of
700 MHz Band Licenses Scheduled for January 24, 2008,” DA-074171, AU Docket No. 07-
157.

¥ |bid., paragraph 305.
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will re-auction licensesif reserve prices are not met during Auction 73. This could
include the D Block.*

Assignment of License: Network Sharing Agreement. The winning
bidder will not be assigned the D Block license until it has met specific requirements
established by the FCC such ascompl etion of aNetwork Sharing Agreement withthe
Public Safety Broadband Licensee.* The negotiations for the NSA areto begin on
the date that the winning bidder filesitslong form application (post-auction, thelong
form providesadditional information pertaining to each licensewon at auction). The
FCC has required that, within six months from that date, the NSA will have been
completed by the negotiating parties and approved by the FCC.* The FCC also
required aseparate agreement that woul d grant the Public Saf ety Broadband Licensee
1) right of first refusal if network assets are to be sold and 2) the option to purchase
the network assets at fair market value if the D Block license is cancelled or
terminated.®

Timetable for Negotiations. Thewinningbidder for theD Block isrequired
to file areport with the FCC, within ten days of the commencement of negotiations
for theNSA, certifying that good faith negotiationshave begunand are being actively
pursued. A timetable of at least the first 30 days of negotiation meetingsis to be
provided at that time. After three months, both licensees will begin to provide
detailed monthly reports on negotiations. The FCC may demand additional reports
as needed. Two members of the FCC staff are to be present as neutral observers at
all stages of the negotiation.*

Assignment of License: Corporate Structure. Another requirement for
receiving the D Block license isthe formation of separate legal entities, one to hold
the D Block license, oneto own the network assets, and oneto serve as an operating
company. Theoperating company will enter into agreementsto lease spectrumrights
from the company owning the D Block and to |lease secondary rights to the public
safety spectrum.” These companies must be “ bankruptcy remote,” as attested to by
bankruptcy counsel retained by the D Block license winner.*® A typical corporate
structure that would be bankruptcy remote could consist of a holding company and
subsidiary companies with the assets of each company protected from the possible
insolvency of any other company in the group. Other specific-purpose companies
might also be included within the corporate structure. All must be approved by the
FCC.

0| bid., paragraph 306.
“L1bid., paragraphs 314 and 448.

“2 M easures to be taken if the agreement is not completed within six months are outlined in
the Second Report and Order, especialy paragraphs 504 and 508.

3 Second Report and Order, paragraph 525.
“ |bid., paragraphs 506 and 507.

“® | bid., paragraph 520.

“® | bid., paragraph 518.
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The commercia partner in the public-private partnership will therefore be a
corporate structure comprised of quasi-independent companies, each with a
designated function. Theseentitiesand any leasing or other commercial agreements
created to implement the partnership will be“ subject to the Communications Act, as
amended, and the Commission’s rules and regulations.”*” The parties to this
corporatestructureand itsvariouscomponents, asrequired or authorized by the FCC,
will have the responsibility to build out the shared network, as specified in the
Network Sharing Agreement and the FCC rule making.®®

Cancellation of License. Failure to meet the obligations of the NSA,
network build out deadlines, or other rules established by the FCC could lead to the
revocation of all or part of the D Block license and its reassignment by the FCC.*
Cancellation would be treated as a default on the part of the license-holder, which
would be obligated to pay a penalty, currently set at 10% of auction price.®

Duration of License. Unlessrevoked, the D Block licensewill bevalid for
ten years, effective February 17, 2009, the scheduled date on which analog television
broadcasts on the 700 MHz band must end. Aslong as the licensee complies with
the rules established by the FCC, it will be eligible to apply for license renewal .**

Network Build Out and Performance Levels

The commercia corporation formed as required by the FCC will be fully
responsiblefor building the public saf ety network, using spectrum held by the public
safety licensee and the D Block license holder.* Thisbuild out will conformto FCC
reguirements and to specific requirements negotiated with the public safety licensee
in the Network Sharing Agreement.> M odifications to these requirements may be
permitted, subject to approval of al parties concerned, including the FCC.>*

Build Out Benchmarks. The FCC established benchmarksfor apopul ation-
based build out. The first benchmark is four years from February 2009, by which
time the network should reach 75% of the population to be served by the national D
Block license. By the end of seven years (2016), 95% of the population, nationwide,
isto have coverage. At the end of ten years (2019), 99.3% of the populationisto be

“" |bid., paragraph 518.
“8 |bid., paragraph 519.
“ | bid., paragraph 522.

%0 FCC, Public Notice, “Revised Procedures for Auctions 73 and 76: Additional Default
Payment for D Block Set at Ten Percent of Winning Bid Amount; Disputed Issues in the
Negotiation of Network Sharing Agreement,” November 2, 2007, DA 07-4514 at
[http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-07-4514A1.pdf].

* |bid., paragraphs 457-459.

*2 | bid., paragraph 366.

%3 | bid., paragraph 438.

> |bid., paragraphs 386 and 443.
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covered. Population measurementswill be based on currently available U.S. Census
data.*®

To assure the FCC’s minimum standards for coverage are met, it has required
the NSA to include a build-out schedule for major highways, interstates, and
incorporated communities with a population over 3,000.° To monitor progressin
build outs to specific areas, the FCC further required an estimated cost for each
area.S?

The D Block licensee has the responsibility of confirming to the FCC that the
benchmarks have been met. Failure to meet benchmark deadlines could lead to
cancellation of the license.®

Performance Guarantees. To bolster coverageinrura areas, the D Block
licenseeisrequired to offer at least one handset that includes an integrated satellite
solution for public safety use.® The D Block licensee must provide sufficient
robustnessin signal carriageto assurethat its population coverage requirements are
met as well as the coverage and availability requirements established in the NSA.
The NSA isalso to establish requirements for service to public safety users and for
network performance and reliability. The D Block licenseeis prohibited by the FCC
from discontinuing or degrading service to its public safety customers unless the
change has either been requested by the network users or approved by the FCC. The
commercial license holder must give thirty days advance notice of any unrequested
discontinuance or degradation of network service.*

Network Sharing Agreement

The Network Sharing Agreement (NSA) is the keystone of the public-private
partnership and its rules are the contractual mortar that unites the two licensees.
Adherencetotheagreement isaregulatory condition for both thecommercial and the
public safety licensees.®* The FCC will review the NSA and must approve all of its
components.®? Although the FCC allows the two parties leeway in negotiating the
agreement, it has set various requirements, such as network coverage requirements

* | bid., paragraph 437.
% | bid., paragraph 440.
> | bid., paragraph 453.
%8 | bid., paragraph 443.
* | bid., paragraph 438.
% |bid., paragraph 521.
® | bid., paragraph 448.
62 | bid., paragraph 364.
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noted above, that must be included in the NSA. In particular the FCC included
minimum standards for the network as part of the Second Report and Order .2

FCC Network Requirements

To assurethat the network meetsthe needs of public safety, the FCC established
alist of requirements that must be addressed through the NSA. These are:

o Specificationsfor aplatform that provides broadband mobile voice,
video, and data and includes current and evolving technologies that
have features for public safety users, as well as commercial uses.

e Specifications that assure communications interoperability across
agencies, jurisdictions, and geographic aress.

e Sufficient signal coverage to meet public safety standards, such as
service reliability of 99.7% or better.

o Sufficient robustness to meet reliability and performance standards
of public safety, including features such as hardening of
transmission facilities and antenna towers to withstand harsh
weather and disaster conditions and back-up power to maintain
operations for “an extended period of time.”

e Sufficient capacity to meet the needs of public safety during
emergency situations and periods of heavy usage without degrading
service, for example by blocking calls or slowing transmissions.
The FCC's expectation is that the network will use spectrum
efficient technologiesto achieve this.

e State-of-the-art security and encryption technologies.

e Automatic prioritization of public safety communications over
commercia uses in real time, and prioritization of public safety
communications by type, with the highest priorities going to safety
of life and property, and to homeland security.

o Capabilities consistent with current and evolving operational needs
of public safety for specific features, such as push-to-talk, that meet
the specifications of the Public Safety Broadband Licensee.

e Operational control of the public saf ety network by the Public Safety
Broadband Licensee“to the extent necessary to ensure public safety
reguirements are met.”

¢ Right of the Public Safety Broadband Licensee 1) to determine and
approvethe specificationsof public safety equipment that isused on
the network and 2) to purchase its own subscriber equipment from
any vendor.

e Provision, by the D Block Licensee, of at least one integrated
handset for public safety use that works on 700 MHz and satellite
frequencies.®

8 | bid., paragraph 405.
% Thisand preceding bullet points are covered in Second Report and Order, paragraph 405.
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e Adoption of a common standard for nationwide broadband
interoperability that must be used by all public safety users that
participate in the network.®

Other Obligations and Stipulations

Guidelines and obligations are stipulated by the FCC in its rule making. Both
licensees must agree to act in good faith in their negotiations to create the Network
Sharing Agreement.® Other components of the NSA covered by FCC rulesinclude
the establishment of afee structure and the duration of the agreement.

Fees. The FCC hasruled that all service fees must be specified in the NSA.
These feeswould include fees for normal network service and for priority accessto
commercia spectrum capacity intimes of emergency. The FCC opined that thetwo
licensees should be |eft to negotiate “ reasonable rates’ in good faith, and provided
examples of what it considersto be reasonable. These include expectationsthat the
fee structure will have “financial incentives for the commercial licensee” based on
the number of subscribersfrom the public safety sector and that priority accessfees
will bestructured to protect public safety participantsfrom unforeseen or unbudgeted
payment obligations.®” Other guidelines for a reasonable pricing structure include
affordable rates that are priced in line with comparable commercial services, but at
lower rates for public safety.® The FCC's stated expectation is that the D Block
licensee, when negotiating feeswith its public safety partner, will provide termsthat
best serve the public safety goals established in the Second Report and Order. The
FCC reiterated some of the tools available to it to ensure that NSA disputes are
resolved, which it can apply to assure that the fees charged meet its expectations of
what is reasonable.”

Duration of Agreement. TheNSA isto bein effect for aterm not to exceed
ten years, beginning February 17, 2009. Thisterm correspondsto the duration of the
D Block license. The NSA may be renewed along with the D Block license. The
FCC will decide whether to renew or modify the NSA at the same time that it
considers renewal of the D Block license.”™

Modification of the Agreement. Modifications to the NSA or other
agreementsthat are part of the public-private partnership structure must be approved
by the FCC Commissioners, in case of maor changes, or by the Chiefs of the
Wireless Bureau and the Public Safety and Homeland Security. Approva must be

® | bid., paragraph 364.
% |bid., paragraph 447.
®7 | bid., paragraph 450.
% |bid., paragraph 451.
% |bid., paragraph 452.
" | bid., paragraph 449.
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received in advance of any action, after both licensee partners have agreed to the
modifications.”

Rules for Managing Spectrum

The Public Safety Broadband Licenseeis authorized by the FCC to | ease access
to the frequencies covered by its license exclusively to the D Block licensee, on a
secondary, unconditionally preemptible basis.”” This means that the D Block
network commercia users will be able to transmit on available frequencies in the
public safety band only when there is no demand from the primary, public safety
users, and that any demand from public safety is to be immediately met by
terminating the commercial traffic and yielding to the public safety user. This
privilege of secondary accessisto be accorded to the D Block licensee as part of the
interl ocking agreementsthat constitutethe public-private partnership.” For example,
the Public Safety Broadband Licensee is required to lease spectrum to the D Block
licensee, and the D Block licensee is required to build a network for public safety
use.”* The FCC will require a spectrum manager leasing arrangement for the full
term of the ten-year license. This form of lease places the responsibility for
compliancefully on the lessee, the D Block license holder.” Aspart of its spectrum
management obligations, the D Block licensee will be required to assure that public
safety userswill not experience harmful interference, interruption, or degradation of
service due to commercial operations in the public safety spectrum band. One
prerequisitefor thislevel of assuranceisarequirement by the FCC that the network
be designed to assign priority to first responders automatically, with immediate
preemption or exclusion from access to the network by commercial users.™

In return for allowing commercia usage of its bandwidth, public safety will
have the right to real time access, on an emergency basis, of the spectrum licensed
to the D Block.”” The obligation to provide this priority accessis one of the service
rules attached to the D Block license. The definition of what constitutes an
emergency isto be part of the NSA. In situations not covered by the NSA, where an
agreement between thetwo licensees about what constitutes an emergency cannot be
reached, the public safety licensee can appea to the FCC to declare that an
emergency exists that requires access to D Block frequencies.”

™ |bid., paragraph 454.
2 |bid., paragraph 414.
3 |bid., paragraph 416.
 |bid., paragraph 415.
> |bid., paragraph 417.
"8 | bid., paragraph 418.
" Ibid., paragraph 426.
8 |bid., paragraph 427.



CRS-14

Rebanding Public Safety Spectrum at 700 MHz

In order to accommodate both narrowband and broadband networks for public
safety, the FCC revised the original band plan for the 24 MHz alocated to public
safety.” Inadditionto opening theway for ashared spectrum agreement between the
public safety community and the private sector, the FCC resolved other spectrum
management issues that are not discussed in this summarizing report. Among the
FCC decisions of consequence to the operation of public safety networksin the 700
MHz band are:

e Move some networks already in the preliminary stages of build out,
requiring a certain number of technical adjustments to equipment
and software.

e Require the D Block licensee to pay for the costs of these
adjustments.

e Capat $10 million theamount of allowablereimbursement to public
safety network operators by the D Block licensee.

e Prohibit new operationsof narrowband systemson 700 MHz public
safety networks that will be relocated as a consequence of the
rebanding.

e Limit building and use of wideband networks.

Relocating Public Safety Networks

The new band plan for public safety in the 700 MHz band has created two
separate sets of paired spectrum blocks. One set of paired frequencies will be used
for narrowband communications, the other set has been designated for the new,
broadband network to be built by the public-private partnership. Becausepartsof the
700 MHz band intended for public safety use are not encumbered by broadcasters,
some states have begun to build narrowband networks that use the 700 MHz
capacity. Basestationsand radioswill haveto be modified if they have aready been
programmed to operate on frequencies that are being reassigned to the broadband
network. Thesefrequencies must be vacated by February 17, 2009, or as soon after
that date as possible, so that they will beimmediately available for broadband use.*

Costs Associated With the Relocation. As part of the rule making
process, Motorola, Inc., aleading provider of public safety equipment, provided the
FCC with a cost estimate for a rebanding plan proposed by the NPSTC.® The
NPSTC plan would have covered equipment already installed, on order, or planned.
Motorolaset the cost of the retuning at $9.45 million, which amount would cover all

" |bid., paragraphs 325 - 326.
8 |bid., paragraph 332.

8 | etter from the National Public Safety Telecommunications Council, June 25, 1007, WT
Docket No. 96-86.
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installations projected to be in place by July 2008.22 The FCC decided that the D
Block licensee would be obligated to cover the costs of rebanding ® but took several
measures to control the cost. A cap of $10 million in reimbursements was
established. Toassurethat costs stayed bel ow that threshold, the FCC ruled that only
systemsand radiosin operation asof 30 days after the adoption of the Second Report
and Order would be covered. The cut-off date, therefore, was August 30, 2007. By
limiting the number of base stations and radiosthat would haveto be reprogrammed,
the FCC figured that the estimated cost would be around $6 million, based on a pro-
rating of the cost assumptions presented by Motorola. The FCC reasoned that this
would provideleeway, if costs had been under-estimated, to assure that thetotal cost
remained under the $10 million cap.®

Freeze on New Operations. To further control costs for relocation
expenses, the FCC prohibited new operations on affected narrowband frequencies
after August 30, 2007.%°

Determining Reimbursement of Costs. The FCC set out rules for
calculating actual costsand reimbursements. Aswith the negotiation of the Network
Sharing Agreement, the public safety licensee and the commercia D Block licensee
are obligated to reach an agreement that must be reviewed and approved by the
FCC;® the two licensees must prepare a plan for relocation and an agreement on
costs for rebanding. The licensees are given 30 days to reach agreement on the
p|an.87

Toreceivereimbursement, displaced public safety network operators must meet
anumber of conditions. For example, they must provide information, accurate as of
August 30, 2007, that is to be accompanied with a certification of accuracy. This
information covers:

e Total number of mobile narrowband mobile and portable handsets
in operation on the affected frequencies.

e Total number of base stations serving the narrowband handsets.

e Contact information for each identified set of handsets and base
stations.

e Geographical area of operation of mobile and portable units.

e Thelocation of the base stations.

The D Block licensee will be responsible for reimbursing only the minimum
cost for necessary changes to base stations, mobiles, and portables, and not for any

8 |_etter filed by Motorola, Inc., June 29, 2007, WT Docket No. 96-86.
8 Second Report and Order, paragraph 336.

8 |bid., paragraph 341.

& |bid., paragraph 339.

% |bid., paragraph 340. The Chief of the FCC's Public Safety and Homeland Security
Bureau is assigned the responsibility of reviewing and approving the rebanding plan.

8 |bid., paragraphs 336 and 504.
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unrelated improvements. Specifically, the FCC does not require the D Block
licensee to assume responsibility for costs related to reassigning channels or other
changes to the Regional Planning Committee plans.® The rule making does
acknowledge the possibility that some reimbursement may be forthcoming for the
Public Safety Broadband Licensee’s cost related to the rebanding program.®

Paying Reimbursements. The D Block licensee and the public safety
licensee are expected to agree on thetotal costs(not, however, to exceed $10 million)
that are to be reimbursed for changes necessitated by rebanding. This amount must
be submitted to the FCC as part of the required relocation plan, with certification
fromthetwo license holdersand therel evant equipment vendorsthat all partiesagree
to the negotiated prices and that no changes will be made.®*® The amount, once
approved by the FCC, must be paid into a trust account established by the Public
Safety Broadband Licensee, no later than the date of execution of the Network
Sharing Agreement. The public safety licensee will have the responsibility of
administering the account and making payments in accordance with the agreed
reimbursement schedule. No paymentscan be madefrom thetrust account, however,
until the D Block license has been conferred to the winning bidder.** The winning
bidder for thelicense isthe provisiona winner until al requirements set by the FCC
have been satisfied.

Wideband Operations

The FCC has ruled that public safety network operators wishing to operate
wideband systems (enhanced capacity for narrowband channels), must obtain a
waiver. The waiver request must contain an application for authorization; a letter
from the Public Safety Broadband Licensee confirming that the wideband operations
will not be inconsistent with broadband deployment plans; agreed upon conditions
of operation; a transition plan to the broadband network;* and certification that it
will not seek reimbursement (from the D Block licensee) for costs incurred in a
future transition to broadband operations.* Grantsfor waiverswill only be given for
wideband operations within the narrowband frequencies, except under rare
circumstances, no wideband operations will be permitted in the broadband
frequencies.* Devicesused on thewideband network must beinteroperablewiththe

8 |bid., paragraph 338.
% |bid., paragraph 342.
% |bid., paragraph 342.
° | bid., paragraph 343.
%2 | bid., paragraph 491.
% |bid., paragraph 495.
% |bid., paragraph 492.
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broadband network.® Licenses for operation granted for wideband operations will
be valid for five years.*

Public Comments and Petitions

Comments and Petitions for Reconsideration filed with the FCC, regarding the
Second Report and Order, reflect a variety of viewpoints on various aspects of the
rule. Comments regarding auction rules that deal with matters other than public
safety are not discussed in this report.

FrontlineWireless, Inc., astart-up company that qualified asadesignated entity,
was widely expected to be a leading bidder for the D Block but did not apply to
participate in the auction. The reason most often cited in the press was that the
company was unable to obtain financing. Explanations given for the reluctance of
investorsincludethe high risk associated with dealing with the public safety licensee
— including the possible forfeiture of 10% of the auction price — and the high cost
of completing the build-outs and coverage deadlines established by the FCC.*”
Concerns about these requirements were expressed by Frontline, among others, in
comments filed with the FCC. Observations dealing with the topics of the creation
of the public-private partnership and the requirementsfor rebanding are summarized
below.

Public-Private Partnership

Among the commentsthat relate to the creation of apublic-private partnership,
those on behalf of AT&T, Inc., Frontling,® and Cyren Call are among those relevant
to thisreport. Issues raised by one or more of these companies included proposals
to reduce risk and uncertainty for the commercial partner.*

Lower Reserve Price for the D Block. Thegeneral argument, applied also
to the C Block, isthat bidderswill underbid for the C and D Block licenses with the
expectation that, if the price thresholds are not met, the licenses will be reauctioned
with terms that are more favorable to the licensee. Therefore, the eventual highest
bidder may not meet the“ highest and best use” standard that isthe expected outcome
of auctions.

% |bid., paragraph 495.
% |bid., paragraph 496.

9 “Frontline Wireless‘ Closed for Business' : Demise Seen As Bad Sign for New 700 MHz
Auction Bidders,” by Brian Hammond, TR Daily, January 8, 2008.

% Frontline, Inc. isaconsortiumwith significant participationfrom Silicon Valley investors.
The company, joined by Google, Inc. and others, pressed for open access and wholesale
networkson 700 MHz licenses. See[http://www.frontlinewireless.com]. Viewed January
17, 2008.

% FCC, WT Docket No. 96-86.
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Eliminate Default Penalties. Another expressed concern was about the
default penalties that might be applied if negotiations for a Network Sharing
Agreement fail. The FCC had raised the possibility of declaring the D Block license
winner in default and applying the existing auction-rule penalties for default.'®
Comments urged that this penalty should not be applied unless the winning bidder
has negotiated in bad faith, as the license may be denied for reasons outside the
winning bidder’s control. The risk and uncertainty could hinder the efforts of
companies to secure financial backing for their auction participation. In response,
the FCC set the amount of the penalty at 10% of the auction price. If the reserve
price of $1.33 hillion is the auction price for the D Block license, the amount
forfeited — if a Network Sharing Agreement is not successfully concluded, for
example — would be $133 million.

Omit Specific Standard for Signal Coverage. Also in the interest of
improving certainty for the license bidders, several comments criticized the FCC's
decision to provide an example of a specific standard for signal coverage. Among
the requirements that the FCC listed for the Network Sharing Agreement is one for
sufficient signal coverage to meet public safety standards, such as servicereliability
of 99.7% or better.’™ Some comments advised the FCC to let the licensees agree
to performance measurements for signal coverage and not mention a specific
standard. Cyren Call suggested that 95% is a more appropriate guideline,

Require New Networks. Both to assure a level playing field among
potential builders and to provide the latest technology for the network, Frontline
wanted the FCC to require that network build out be entirely new infrastructure. If
anincumbent with an extensive network winsthe D Block license, thenit might meet
the build out deadlinesfor service coverage by incorporating existing infrastructure.
This could provide a competitive advantage to incumbents with large networks that
presumably would need to raiseless cash to meet their obligationsin the partnership
than new entrants or smaller networksthat will haveto invest moreininfrastructure.
Furthermore, even though existing networks might be able to meet minimum
standards for performance, set by the FCC or negotiated between the two licensees,
anolder network, arguably, would under-performin comparisonto afully new, state-
of-the-art network.'%?

No Profit, No Loss. Frontline also proposed that the FCC require a
separate, not-for-profit entity in the D Block stable of subsidiary companies to
provideaframework for certainfinancial arrangementsbetweentheD Block licensee
and the Public Safety Broadband Licensee. Specifically, Frontline urged the FCCto
open a comment period regarding a“no profit, no loss’” proposal. Asdescribed by
Frontline, the not-for-profit corporation woul d negotiate priceswith the public saf ety
licensee based on specific costsplusa® modest administrativefee” for itsoperational
expenses. Billable costs would be offset by credits based on the amortized value of
secondary use of spectrum for commercial use; aternatively, the public safety

100 Sacond Report and Order, paragraph 508.
101 1bid., paragraph 405.
102 Petition for Reconsideration, September 24, 2007, WT Docket No. 96-86.
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licensee could be compensated directly for the value of access to its spectrum.
Frontline suggested a formula that would charge public safety for access to the
network based on recovering: 1) amortized, incremental fixed costs of building the
shared network to public safety standards; and 2) ongoing operating expenses for
maintaining the shared network for public safety.'®

Circulate Statement of Requirements Before Auction. Both Cyren
Cal'™™ and AT& T urged that the Statement of Operational Requirements (SOR)
be completed and circulated before the auction.

Clarify Coverage Requirement Obligations. Cyren Call requested that
the FCC specify that the mandated coverage requirementsareto betreated asasingle
obligation for both licensees and can be satisfied with deployments on either
spectrum block.'®

Rebanding

Two petitions were filed requesting that the FCC alow reimbursement for
rebanding radios for systems installed after August 30, 2007, the cut-off date for
reimbursement. The petitionswerefrom the Commonwealth of Virginia® and from
Pierce Transit, amunicipal corporation responsible for public transportation in and
around Pierce County, Washington.’® The petitioners argued that they had
substantial investmentsin systemsthat arewell on their way to compl etion; that they
could not freeze development in the short term without jeopardizing public safety;
and that they would be severely punished, financially, if they had to absorb the costs
of rebanding associated with compl eting their network plans and maintaining public
safety communications. Motorolafiled commentsin support of Virginiaand Pierce
Transit, suggesting that the FCC could extend the time during which entities would
be entitled to reimbursement, without adding undue costs to the D Block license-
holder or interfering with the transition to new frequencies by February 2009.'%
Additionally, theNational Association of TelecommunicationsOfficersand Advisors
(NATOA) filed comments supporting the arguments of Virginiaand Pierce Transit,
notingthat NATOA had earlier filed commentsurging that any rebanding plan “ must
not impose any additional costs on public safety entities.”°

103 | bid.
104 Press Release, October 5, 2007, op. cit.

195 petition for Reconsideration and Clarification, September 24, 2007, WT Docket No. 96-
86.

106 petition for Reconsideration and for Clarification, September 24, 2007, WT Docket No.
96-86.

197 Petition for Reconsideration, September 24, 2007, WT Docket No. 96-86.
108 Petition for Reconsideration, September 24, 2007, WT Docket No. 96-86.
108 Comments of Motorola, Inc., October 17, 2007, WT Docket No. 96-86.

110 Comments of the National Association of Telecommunications Officers and Advisors,
(continued...)
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Auction Results

The auction grossed $19,592,420,000. Rules for blind bidding included anti-
collusion provisions that will remain in effect until early April. Until the anti-
collusionrestrictionsarelifted, therewill be no public discussion of actionstaken by
potential and actual bidders. All of the licenses except for the D Block, intended for
shared use with public safety, were successfully auctioned. The D Block received a
single bid of $472,042,000, well below the minimum price of $1.3 billion the FCC
established for that license. Intherulesestablished for the auction, the FCC alowed
for the possibility of re-auctioning the D Block with different requirements, but
reserved the right to make a decision based on its determination of publicinterest.*

In an Order adopted and released on March 20, 2008, the FCC directed the Wireless
Telecommunications Bureau not to proceed with the re-auction of the D Block

becauseit is“inthe public interest to provide additional timeto consider all options
» 112

In announcing plans to hold a hearing on the auction results, Representative
Edward J. Markey, chairman of the Subcommittee on Telecommunications and the
Internet of the House Committee on Energy and Commerce, included this statement:

In addition, with respect to the so-called ‘D-block’ license, which embodied a
public safety mission and which has failed to meet the reserve price for this
auction, the upcoming hearing will allow the subcommittee to fully review
several issues. | believe that any new auction for the ‘D-block’ should be
consistent with an overarching policy goal of advancing public safety objectives
and ultimately achieving a state-of-the-art, broadband infrastructure for first
responders. In developing a plan for a re-auction of the ‘D-block,” the FCC
should aso take into account the auction results to gauge the level of new
competition achieved. Policymakers should also analyze whether a need for a
high reserve price continuesto exist. Moreover, | believe we must fully review
the nature and authority of the public safety spectrum trust and whether this
model should be retained or modified, the length of the license term, the
build-out requirements and schedule of benchmarks for such build-out, the
opportunities for ensuring further openness in wireless markets, the penalties
associated with failure to fulfill license conditions, and other issues.**®

10 ¢ continued)
2007, October 17, 2007, WT Docket No. 96-86.

1 ECC, Second Report and Order, WT Docket No. 96-86, August 10, 2007 release,
paragraphs 306-307.

12 FCC, Order, AU Docket No. 07-157, March 20, 2008 at [http://hraunfoss.fcc.gov/
edocs_public/attachmatch/FCC-08-91A1.pdf]. Viewed March 20, 2008.

13« Markey Plans Hearing on Wireless Auction Results & Public Safety Issues,” March 18,
2008 at [ http://markey.house.gov/index.php?option=content& task=view&id=3295& Itemid
=125]. Viewed March 19, 2008.
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The hearing will help frame the public discussion of what changes might be
required. As noted in the above section on public comments, several of the FCC's
ruleswere criticized by potential bidders, in particular those requirements that were
not directly connected to public safety needs, such asthe steep penalty if a Network
Sharing Agreement was not successfully negotiated. There are also questions as to
why the FCC did not seek to temper some of public safety’ s build-out requirements
with reasonable compromises. Deadlines for network completion in remote areas,
for example, could have been conditional on public safety commitments to use the
network inthat area. Although thetenor of some comments suggeststhat amajor re-
working of the auction rules is needed to attract high-value bids, that presumes the
goal of the D Block auction wasto get ahigh dollar value for thelicense. The stated
goal for the public-private partnership, and by extension the auction of the D Block,
has been to get the highest possible performance for the public safety partner in the
context of afor-profit business model for the commercial partner. In competitive
markets, it can be expected that the price of the D Block license will have to be
discounted to reflect higher costsand riskstoinvestors. The FCC, infact, recognized
thisin setting the D Block auction reserve; it could bethat it failed to give sufficient
weight to hidden costs and unneeded risks. There is also speculation that well-
capitalized potential bidders, such as Verizon Wireless and AT&T, Inc., refrained
from bidding on the well-founded assumption that no other bidders could meet the
reserve price of $1.3 billion, and that therefore the license would be put up for re-
auction on more favorable and more negotiable terms. Some even suggest that the
FCC, unwittingly or deliberately, assisted that strategy by imposing draconian rules.
The FCC, on the other hand, has joined those who speculate that actions by Cyren
Call, acting on behalf of public safety, improperly scared away potential investors.
As reported by the press, FCC Chairman Kevin Martin announced at a March 20
briefing that he would ask the FCC’s Inspector General to probe allegations of
wrongdoing by Cyren Call.***

Scenarios for Sharing

Many of the discussions about the merits of sharing a network that serves both
public safety and commercial markets have assumed that the commercia userswill
be consumers, such as teenagers with an interest in downloading videosto amobile
device. Consumers are, however, only one category of potential customer for a
shared network. RACOM, for example, operates a private network geared to public
safety use. Operating in five states, but primarily serving communitiesin lowa, the
company serves public safety agencies, 911 call centers, utility companies, private
contractors, industrial plants and other commercial users.**®> Accessto anationwide
network with the security features and robustness that will be required for public
safety opensthe possibility of appealing to many typesof non-consumer, commercial
customers. Successful management of the public-private network will include the

H4«“\v/erizon, AT& T Account for Most 700MHz Bids,” Communications Daily, March 21,
2008.

15 See [http://www.racom.com/companyinfo.htm]. Viewed January 17, 2008. RACOM
is part of the team assembled by Cyren Call to advise the Public Safety Spectrum Trust
Corporation.
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ability to attract and serve avariety of customers whose different needs (peak load,
Speed, encryption, etc.) can be stacked to get maximum utility. For example, the
gporadic needs of a volunteer firefighter brigade might be matched with the
predictable flow of afinancial institution downloading non-time-critical financial
records.

Congressional Oversight

In the Second Report and Order, the FCC has assigned itself the role of
champion and protector for public safety interests, nationwide emergency
communications, and interoperable networks. Under the umbrella of the
Communications Act, it will undertake to monitor and regulate the actions of the
Public Safety Broadband Licensee and the companies formed to manage the
obligations of the D Block license holder. Congressional oversight of the public-
private partnership therefore is placed squarely within the jurisdiction of the
committees dealing with telecommunications.**

Governance through Regulation

In extending the scope of its authority to write service rules for auctions,*'’ the
FCC has made a commitment to oversee and adjudicate the operation of a network
that, when completed, could have an asset value in the tens of billions of dollars. A
large part of that asset will be under the control of the Public Safety Broadband
Licensee, which will be governed by its Board of Directorsin accordance with FCC
regulations. Of the fifteen voting members of the board, four are appointed directly
by the FCC. Initsplansfor oversight of the public-private partnership, the FCC has
announced its intention of enforcing existing rules or creating new rules as
circumstanceswarrant inthefuture. Measuresto enforcetherulesincludelitigation,
revocation of license, or other means that might be supported by a reading of the
Communications Act.*® The role of Congress, in accepting this arrangement, will
be to provide guidance to the FCC commissioners through the various means
availabletoiit.

16 Senate, Committee on Commerce, Science, and Transportation; House of
Representatives, Committee on Energy and Commerce.

17 The Balanced Budget Act of 1997 gives the FCC authority to conduct auctions, set
performance requirements, and eval uate the qualifications of licensees[47 U.S.C. § 309 (j),
especially, (3), (4) and (9)].

18 The FCC seems to presume private equity or hedge fund ownership of the D Block
companies as it does not mention how it would use the Communications Act to protect the
interests of shareholdersin apublicly traded company.
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Governance by a Federal Corporation

Congress has the option to consider chartering a federal government
corporation, a quasi-governmental organization, or other legal entity.® Thisentity
could manage the public safety network as an equal to its commercial partner. It
could be given powersthat include negotiating agreements for sharing, building and
managing its share of the network, collecting fees from users, and acquiring
spectrum, asappropriate. Thisisessentially therolethat, currently, are among those
to be assigned by FCC service rules to the companies that the commercial license
holder isrequired to create.

Instead of relying on its commercia partner for funds, a federal corporation
could borrow from the Treasury as well as raising funds through bonds and other
financial instruments, which would berepaid from therevenue stream of servicefees.
Such an entity could, if needed, buy out its private sector partner if it defaulted onits
obligations. Itsfavored accessto financia markets could also secure funding even
if achange in market dynamics leads to a reduction in investment capital flows. It
would, to use the FCC’'s term, be bankruptcy remote. Benefits of a federal
government corporation could be weighed against disadvantages such as financial
demands on the U.S. Treasury if the federal government is obliged to honor the
corporation’ s debt obligations, or concerns about the impact of federal participation
in commercia wireless markets.

Legidatingacharter for afederal government corporation or similar entity could
give Congress new opportunities for oversight. Typically, oversight is undertaken
by committees with jurisdiction over the type of activity performed by the
corporation. Jurisdiction of the Tennessee Valley Authority, for example, is shared
between the Senate Committee on Environment and Public Works and the
Subcommittee on Water Resources and Environment of the Committee on
Transportation and Infrastructure in the House of Representatives. Joint oversight
of agovernmental corporate entity could provide a mechanism for coordinating the
statutory obligation of the Department of Homeland Security to provide support for
emergency communications with the FCC’ s responsibility to manage the spectrum
used by public safety.

Currently, the FCC is using its regulatory authority over spectrum use and
auctions to take action in an area (improvement to public safety communications)
that Congress assigned to the Department of Homeland Security (DHS). InTitle VI
of theHomeland Security AppropriationsAct, 2007 (P.L. 109-295), SubtitleD —the
21% Century Emergency Communications Act of 2006 — Congress created an Office
of Emergency Communications and the position of Director, reporting to the
Assistant Secretary for Cybersecurity and Communications, to oversee the planning
of anational capability to support communicationsfor public safety and othersinthe

119 Several CRS reports discuss federal government corporations and quasi-governmental
organizations, including CRS Report RL30365, Federal Government Corporations. An
Overview, and CRS Report RL30533, The Quasi Government: Hybrid Organizations with
Both Government and Private Sector Legal Charters, both by Kevin Kosar.
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emergency response community.*? Inthelaw, Congress specified that, in reviewing
interoperable emergency communications plans, the Director of the Office of
Emergency Communications must exclude the review of spectrum alocation and
management.’**  Additional provisions for the management of a public safety
network were included in the Implementing Recommendations of the 9/11
Commission Act of 2007 (P.L. 110-53).

Conclusion

For the last decade, the primary method by which the Federal Communications
Commission (FCC) has assigned access to radio spectrum has been through the
auctioning of licenses for specific frequencies in designated geographical areas.
Previously, some licenses for early cell phone networks were distributed at modest
cost toindividual purchasers— many of them sel ected through | otteries— who then
sold the licenses, which were often resold at high prices to large wireless
companies.’”? Theearlier practice of assigning licensesto qualified operators based
on merit had worked acceptably when the licenses were primarily for radio and
television. However, this system broke down as technology and consumer demand
created a boom in cell phone use.™® Congress legislated competitive bidding for
licenses partly in response to changes in the nature of the cell phone industry. No
similar mechanism was devised in response to the changing needs of public safety
communications.

Some argue that public safety should be required to pay for their spectrum
licenses. Thedanger in thisapproach isthat agencies might buy only what they need
for day-to-day operations. The extra capacity that is wasted most of thetimeis, in
acrisis, never sufficient. Losing that cushion of communications operability would
be folly from the perspective of national, state and regional policies for emergency
preparedness and response. Yet, without incentives, local responders would be
reluctant, and possibly unable, to pay for extra frequencies for emergencies. A
volunteer fire department, for example, where the members are possibly already
paying for their own radios, can not reasonably be asked to subsidize spectrum assets
that would primarily be used in a county or regional disaster. One solution to this
dilemma— how to maximize market efficiency and al so meet important policy goals
for public safety and homeland security — is a public-private partnership that both
maximizes the value of public safety spectrum licenses and also provides accessto
additional capacity when needed.

120p | . 109-295, Title VI, Sec. 671(b) ‘ Title XVIII, * Sec. 1801 * (a) and * (b).
121p | . 109-295, Sec. 671, “Sec. 1801 *(c) *(12).

122 The distribution of licenses for cell phone networks from the early days of the
technology until theintroduction of auctions isdescribed in WirelessNation: The Frenzied
Launch of the Cellular Revolutionin America, by JamesB. Murray, Jr. Perseus Press, 2001,
2002.

122 There were over 245 million cell phone subscribersin October 2007; statistic updated
regularly at [http://www.ctia.org/].
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Market Mechanisms and Regulated Monopolies*?*

The winning bidder of the spectrum license designated for sharing with public
safety users will acquire not only the right to build a network but also the exclusive
right to serve a captive market of first responders. The value of a near-guaranteed
subscriber base and a predictable cash flow of subscriber feesis one of the attributes
of a network shared with public safety that could attract the attention of investors,
especially private equity groups seeking high returnsover thelong-term.** A market-
driven solution, relying on private investment, is therefore seen by many as aviable
solution for funding part of a public safety network.

However, severa elementsof competitive market structuresare missingfromthe
public-private partnership. One missing element is competition. There are some
examples of privately-owned networks in the United States that serve public safety,
such as RACOM, mentioned above, but they arelocal in nature. At present there are
no policy incentives — in fact, there are actual disincentives — to create a national
network using existing public safety licenses. Given existing infrastructure and
technology, creating such a network could be a Herculean, maybe even impossible,
task, but FCC policy precludes many potentially viable solutions. It has made an
exception for the 700 MHz network, but otherwise the FCC prohibits public safety
users from sharing spectrum assignments with other users unlessthey are also public
safety agencies. To cite another example of barriersto competitive activity, in some
cases statelaws prohibit utilitiesfrom sharing their networkswith public safety users,
even though there are a number of successful sharing arrangements in operation
around the country. Also, many public agencies and municipal corporations are
precluded from buying spectrum at auction by rigorous state and local rules for
funding. These are some examples of policies that constrain opportunities for
competition.

With the public-private partnership, the FCC is creating a form of regulated
monopoly. At the sametime, it is pursuing policies that quash the potential for the
development of a competitor to the public-private network it is helping to incubate.
Frontline's proposal for a policy of “no profit, no loss,” therefore, can be seen as a
responseto the possibility of monopoly profits. In classic economic modelsof supply
and demand, amonopoly profit representsthefinancial advantage accruingtoasingle
supplier that has the ability to set prices based solely on demand.

124 Among recent articles on public safety and competition that discuss alternative policy
approaches, including those used here as examples, are: Sending Out an SO.S.: Public
Safety Communications Interoperability as a Collective Action Problem, by Jerry Brito;
Fundamental Reform in Public Safety Communications Policy, by Jon M. Peha; and
Communicating During Emergencies: Toward Interoperability and Effective Information
Management, by Philip J. Weiser. All appeared in the March 2007 edition of the Federal
Communications Bar Journal, Indiana University School of Law-Bloomington and the
Federal Communications Bar Association, Vol. 59, No. 3.

125 gtatement by Morgan O’ Brien, Cyren Call briefing for CRS, April 3,2007. Public safety
has been referred to also as an “anchor tenant.” (For example, statement by Dr. Stagg
Newman, Chief Technology Office, Frontline Wireless, in a presentation at WCA 2007,
Washington, DC, June 14, 2007.)
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Therole of federal (and state and local) funds as part of the business model for
a shared network provides another gquestion mark about the extent to which free
market conditionswill prevail. There have been statements that the partnership will
seek federal funding for radios, demonstration projects, development costs for
interoperabl e solutions, and other needs. Pricing agreements have yet to be negotiated
but various statements from Cyren Call, as manager of the public safety licensee's
interest, have urged that a reimbursement plan (possibly through FEMA) be put in
place so that the D Block license holder will be compensated when it turns over the
use of itsfrequenciesin response to a catastrophic event. It could be preferable, from
the perspective of public policy, that such areimbursement plan — if it is created —
specifically include other existing or future sharing arrangements.

Another policy option could include funding research and devel opment for new,
spectrum-efficient technol ogies, such ascognitiveradio. New technol ogiescan create
new markets and opportunities for new entrants.

While supporting and pursuing the worthy goal of anational network that seeks
to address public safety communications needs in an optimal manner, policy makers
could consider additional policy toolsfor achievingthisgoal. Thesepolicy initiatives
need not address specific concernswith the public-private partnership now being put
in place but could expand the debate to consider new possibilities. Policies that
encourage competition for the public safety communications consumer could enable
a more efficient market. A more efficient market could counterbalance the
monopolistic tendenciesof asoleprovider for anationwideinteroperable network that
must otherwise be held in check through regulation.



