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Indian Health Service: Health Care Delivery,
Status, Funding, and Legislative Issues

Summary

The Indian Health Service (IHS), an agency in the Department of Health and
Human Services (HHS), provides health carefor eligible American Indiang/Alaskan
Natives through a system of programs and facilities located on or near Indian
reservations and in certain urban areas. The IHS health delivery program is
organized into 12 regional areaofficesand 163 local service units, and servesfederal
reservations, Indian communities, and urban Indians. Ingeneral, personseligiblefor
IHS services must bein IHS service areas and belong to federally recognized tribes.

The IHS-served population generally has a higher incidence of illness and
premature mortality than the U.S. population as awhole. Several IHS publications
comparethe health conditions and causes of death of the IHS service populationwith
thosefor theentire U.S. population. According to the latest of these, the averagelife
expectancy at birth for the IHS service areapopulation in 1999-2001 was 74.5 years,
or 2.4 years less than the 76.9 years for the total U.S. population.

IHS appropriationsare separated into two budget categories. health servicesand
health facilities. For FY 2008, the total appropriation for IHS was $3.35 hillion, of
which $2.97 billion (89%) wasfor health servicesand $374.6 million (11%) wasfor
health facilities. Other sources of IHS funding include a specia diabetes program
and reimbursements from Medicare, Medicaid, and private insurance. Tota IHS
“program-level” funding, including al sources, was$4.28 billionin FY 2008. Indian
health advocates argue that IHS funding falls short of the need.

Although anumber of legislativeissuesconcerning IHSfacethe 110" Congress,
the primary focus has been on the reauthorization of the Indian Health Care
Improvement Act (IHCIA). Thusfar two bills (S. 1200 and H.R. 1328) have been
introduced inthe 110" Congressto reauthorizethe[HCIA. Both reauthorization bills
would expand health services, ease processesfor reimbursementsfrom Medicaid and
other federal programs, coordinate behavioral health programs, and authorize other
actions. S. 1200 wasreported, amended, by the Senate Indian Affairs Committee on
October 17, 2007 (S.Rept. 110-197). The Senate Finance Committee on September
12, 2007, ordered reported an original bill covering S. 1200’ s Titlell, which amends
the Socia Security Act; the bill wasintroduced January 8, 2008, as S. 2532 and was
reported the same day (S.Rept. 110-255). S. 1200 was passed, amended, by the
Senate February 28, 2008, and sent to the House. H.R. 1328 wasreported, amended,
by the House Natural Resources Committee on April 4, 2008 (H.Rept. 110-564, part
1). Separately H.R. 1328 was forwarded, amended, by the House Energy and
Commerce Committee’ s Health Subcommittee to the full Committee on November
7, 2007. H.R. 1328 was discharged by the Energy and Commerce and Ways and
Means Committees on June 6, 2008, and the bill reported in April was placed on the
calendar. Concerns continue about many issues in the IHCIA hills, including
provisions on Medicaid and others listed in a January 2008 Statement of
Administration Policy on S. 1200, which threatened a veto of that bill. This report
will be updated.
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Indian Health Service:
Health Care Delivery, Status,
Funding, and Legislative Issues

Introduction?

Thelndian Health Service (IHS), part of the Public Health Service (PHS) of the
Department of Health and Human Services (HHS), fundshealth servicesto about 1.8
million Indians, members of the nation’ s 562 federally recognized American Indian
and AlaskaNative (AI/AN)?tribesin IHS service delivery areas.® Hedlth services are
available to eligible residents of reservations, of non-reservation areas of those
countiesthat overlap or abut reservations, and of some urban areaswith asignificant
Al/AN population. Eligible Indians receive free IHS health services regardless of
their ability to pay (except in certain urban programs, or when a tribe chooses to
chargefor services).* Thefederal government considersits provision of these health
services to be based on its trust responsibility for Indian tribes, a responsibility
derived from federal statutes, treaties, court decisions, executive actions, and the
Constitution (which assigns authority over Indian rel ationsto Congress).> Congress,
however, has only amoral obligation, not alegal one, to provide Indian health care.’
The Supreme Court has rejected the idea (absent congressional statement to the

!DonnaU. Vogt, retired CRS Specialist in Social Legislation, coauthored previousversions
of this report.

2 In thisreport, the terms “Al/AN” and “Indian” will be used interchangeably. They both
mean American Indians and Alaska Natives (“Alaska Natives’ includes the American
Indians, Eskimos (Inuit and Y upik), and Aleuts of Alaska).

3 Certain other AI/AN including urban Indiansmay beeligiblefor health services. (Seelater
discussion on eligibility.)

* The IHS is forbidden to charge Indians (see 25 U.S.C. 1681 and 25 USC 458aaa-14) but
arecent federal district court decision alowstribes providing certain IHS-funded services
to bill Indians (Susanville Indian Rancheriav. Leavitt et al., 2008 U.S. Dist. LEXIS 365).
See the discussion under “ Charges for Health Care Services,” below.

®> “The Congress hereby declares that it is the policy of the Nation, in fulfillment of its
special responsibilities and legal obligations to the American Indian people, to meet the
national goal of providing the highest possible health status to Indians and to provide
existing Indian health services with all resources necessary to effect that policy” (83, P.L.
94-437, act of September 30, 1976, as amended; 25 U.S.C. 1602).

® See Felix S. Cohen, Felix S. Cohen’s Handbook of Federal Indian Law (1982 edition),
Rennard Strickland, editor-in-chief (Charlottesville, VA: Michie Bobbs-Merrill, 1982), p.
677; and Felix S. Cohen, Cohen’s Handbook of Federal Indian Law (2005 edition), Nell
Jessup Newton, editor-in-chief (Newark, NJ: LexisNexis[Matthew Bender & Company],
2005), §22.01[3].
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contrary) that IHS is under an obligation to provide any specific health program to
Indians.’

This report provides an overview of the Indian Health Service and how it
provides for the health care problems and needs of AI/AN. It aso shows IHS
appropriations for recent years and discusses its current statutory authorities and
legislativeissues, including the reauthorization of appropriationsinthelndianHealth
Care Improvement Act (IHCIA) and several other policy issues.

Health Care Delivery

Thefederal government’ sdelivery of health servicesto Indians, and funding of
tribal and urban Indian health programs, has developed over more than a century.
(Appendix A provides abrief history of the Indian Health Service.)

Organization of the IHS Health Delivery System

Currently, the IHS health care delivery system, a largely rural system, is
organized into regional area offices and, within each region, local service units.
Thereare 12 regional areaofficesand 163 |ocal serviceunits. ThelHS system serves
federal reservations, Indian communities in Oklahoma and California, and Indian,
Eskimo (Inuit and Yupik), and Aleut communities in Alaska. Service units, as
geographic entities, may be made up of both whole counties and parts of counties.?
All counties in the national IHS service area are covered by one or more service
units.® The map in Figure 1 shows the counties served by IHS-funded programs,
including both IHS service areas and IHS-funded urban projects. Asawhole, the
IHS national service area roughly matches the distribution of federal Indian
reservations and communities, athough in five states (Alaska, Arizona, Nevada,
Oklahoma, and South Carolina) every county is served by the IHS.

"SeeLincolnv. Vigil, 508 U.S. 182, 194-195 (1993). Thissentencewasprepared by Nathan
Brooks, Congressional Research Service Legidative Attorney, 2005.

8 |HS service units are administrative entities within a defined geographical area through
which services are directly or indirectly provided to eligible Indians. A service unit may
cover a number of small reservations, or, conversely, some large reservations may be
covered by several service units.

® As discussed below, the overall national area of contract health service delivery areasis
identical to that of IHS service areas.
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Figure 1. Counties Served by IHS-Funded Programs: IHS Service Areas
and Urban Indian Health Projects
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Sour ce: Information provided by United States Geological Survey, National Atlas, and Indian Health
Service. Map prepared by Library of Congress, Geography and Map Division, November 2001.

Range of Health Care Services. The IHS provides an array of medical
services, including inpatient, ambulatory, emergency, dental, and preventive health
care. Besidesproviding general clinical health services, thelHSalsofocuseson such
special Indian health problems as maternal and child health, fetal alcohol syndrome,
diabetes, hepatitisB, a coholism, and mental health. ThelHSprovidesthese services
directly, and through tribes, tribal organizations, and urban Indian organizations. In
addition, both the IHS and tribes may contract for health services from private
providers.

Health Administration. As noted, IHS-funded health care is provided in
facilities administered through regional offices and service units. Service unitsand
facilities (but not regional offices) may be managed either by the IHS or by Indian
tribes and tribal organizations and consortia. Through self-determination contracts
and self-governance compacts negotiated with the IHS under the authority of the
Indian Self-Determination and Education Assistance Act (ISDEAA),™ tribes and
tribal organizations have taken over from IHS the responsibility for operating many
serviceunitsand healthfacilities. (Thel SDEAA isdiscussed at greater length below,
under “ Statutory Authority.”) Currently, 106 of the 163 service units (65%) are
operated by tribesunder ISDEAA, asare 565 of the 679 IHS-funded health facilities

0P| . 93-638, act of January 4, 1975, 88 Stat. 2203, as amended; 25 U.S.C. 450 et seq.
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(83%) (see Table 1). Neither IHS nor tribes may bill Indians for health services
provided under the ISDEAA . "

Table 1. Number of Facilities Operated by IHS and Tribes
(as of October 1, 2006)

Tribally Operated
N IHS Under i
Typeof Facility | Total Operated | Total |SDEAA UlnggEzl\Zn
Contractsand Contracts
Compacts
Hospitals 46 31 15 15 0
Ambulatory (out- 633 83 550 541 9
patient) facilities
Health centers 304 50 254 254
School health 20 2 18 18
centers
Health stations 143 31 112 112 0
Alaskavillage 166 0 166 157 9
clinics
Health facilities, 679 114 565 556 9
total

Source: U.S. Department of Health and Human Services, Indian Health Service, Justification of
Estimatesfor Appropriations Committees, Fiscal Year 2009, Feb. 2008, pp. CJ-218. Healthfacilities
totals calculated by Congressional Research Service.

Notes. ISDEAA = Indian Self-Determination and Education Assistance Act (P.L. 93-638), as
amended.

a Used in Alaska to fund Alaska Native-operated clinics not eligible for funding under ISDEAA.
Sometimes these funding sources are called “non-638 contracts.”

Contract Health Services (CHS). In addition to care received from IHS
and tribal providers, health services are purchased by IHS and the tribes through
contracts with more than 2,000 private providers, if the local facility is unable to
provide the needed care.® Not all areas of the country are covered by this service.
AreaswherethisIHS-funded contract health careisavailable areknown as* contract
health service delivery areas’ (CHSDAS), and are the same asthe IHS service areas
showninFigurel. CHSprovidersmay not bill Indiansfor CHS services authorized
by the IHS.2

1125 U.S.C. 458aaa-14(c).

12 Contract health services are provided by non-1HS facilities or providers principally for
members of tribes who live in contract health service delivery areas. 42 C.F.R. §136.23.

1325 U.S.C. 1621u.
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Urban Indian Health Projects. Although most IHS facilities are located
on or near reservations, IHS also funds, with approximately 1% of its budget, 34
urban Indian health projects (UIHPs), with operations at 41 locations.** UIHPs are
funded by IHS with grants and contracts. In 2000 UIHPs served an estimated
669,970 urban Indians living in IHS's urban service areas.™ UIHPs also receive
funding from other sources, including state, private, and non-IHS federal programs,
and from patient fees.'® Figure 1 illustrates areas served by urban Indian health
projects. Some urban projects are inside CHSDASs and some are not.

Other Health-Related Activities. The IHS funds the construction,
equipping, and maintenance of hospitals, health centers, clinics, and other health care
delivery facilities, both those operated by the IHS and those operated by tribes.
Tribes may handle these activities under self-determination contracts or self-
governance compacts.

Sanitation. Since 1960 the IHS has also funded the construction of water
supply and sewage facilities and solid waste disposal systems and has provided
technical assistance for the operation and maintenance of such facilities, under the
authority of the Indian Sanitation Facilities Act.*” Currently, according to the IHS,
about 12% of AI/AN homes lack safe drinking water supplies and adequate waste
disposal facilities, compared to about 1% of all U.S. homes.*®* Because of improved
access to sanitation facilities, there has been about an 80% reduction in
gastrointestinal disease among Al/AN since 1973, according to the IHS.*

4 Funding for UIHPs is authorized under Title V of the Indian Health Care Improvement
Act (25U.S.C. 1651-1660d), which directsthe HHS Secretary to make grantsto or contracts
with UIHPs under the authority of the Snyder Act (25 U.S.C. 13). Such grantsor contracts
are not ISDEAA self-determination grants or contracts. See aso Forquera, Urban Indian
Health, pp. 12-13.

2 U.S. Department of Health and Human Services, Indian Health Service, Trendsin Indian
Health, 2000-2001 (Washington: GPO, 2004), p. 39.

18 1HS, Office of Urban Indian Health Programs, Urban Indian Health Program Statistics,
FY2005 ([Rockville, MD]: IHS, October 16, 2007), p. 4. Under TitleV of thelndian Health
Carelmprovement Act, UIHPsarenot prohibited fromchargingtheir patients (IHS, personal
communication, November 20, 2007).

YP.L. 86-121, act of July 31, 1959, 73 Stat. 267; 42 U.S.C. 2004a.

18 U.S. Indian Health Service, “Health and Heritage Brochure: Safe Water and Waste
Disposal Facilities,” available at [http://info.ihs.gov/Infrastructure/2_SafeWaterAnd
Waste-Jan2005.doc], last accessed February 20, 2006.

¥ U.S. Department of Health and Human Services, Indian Health Service, Justification of
Estimates for Appropriations Committees, Fiscal Year 2007, pp. IHF-9 - IHF-10.
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Limitations in Health Services

The IHS does not provide the same health care servicesin each area it serves.
Services vary from place to place and from time to time.® In general, the services
provided to any particular Indian community will depend onfinancial resources(i.e.,
appropriations and third party reimbursements) and available personnel and
facilities.? IHS hasstated that itsfunding doesnot allow it to provide all the needed
carefor eligibleIndians.”? Asaresult, according to Indian health organi zations, some
services are “rationed,” with the most critica care given first.? IHS regulations
require that, when resources or funds are insufficient, the agency must set priorities
for both direct and contract health care based on “relative medical need.”* In
addition, the drugs and medicines available from IHS pharmacies may not include
all drugs and medicines needed, although IHS says its pharmacies will stock most
drugs that have proven to be cost-effective and beneficial .»

IHS shortfallsin medical personnel contribute to thisunevennessin health care
delivery. Where ahealth professional position is vacant, either the health care may
not be available or the facility will have to use CHS funds, which according to IHS
raises the costs of the care. In January 2008, the IHS had job vacancy rates of 31%
for dentists, 18% for nurses, 17% for physicians, 13% for optometrists, and 11% for
pharmaci sts.”®

2 SeeU.S. Government Accountability Office, Indian Health Service: Health Care Services
Are Not Always Available to Native Americans, GAO-05-789, August 2005; and U.S.
Department of Human Health and Services, Indian Health Service, Office of Public Health,
Level of Need Funded Study, LNF Workgroup Report |1, December 1999, p. 2; available at
[http://www.ihs.gov/NonM edical Programs/L nf/contP2Sum.htm].

21 42 C.F.R. §136.11(C).

#2U.S. Indian Health Service, News Release, Indian Health Service Receives 5% Funding
Increase for FY2002, December 17, 2001; available at [http://www.ihs.gov/Publiclnfo/
PublicAffairs/PressRel eases/Press Release 2001/Release 22 FY 2002 IHS Budget.asp].

% “Tribes forced to ration funds for health services,” Indianz.com, February 2, 2007,
available at [http://www.indianz.com/News/2007/000701.asp]. See also U.S. Congress,
Senate Committee on Indian Affairs, Partnership for a New Millennium: Addressing the
Unmet Health Care Needsin Indian Country, hearings, 105" Cong., 2™ sess., May 21, 1998
(Washington: GPO, 1998), pp. 15, 297.

%42 C.F.R. §8136.11(c), 136.23(€).
% See [ http://www.ihs.gov/General Web/Hel pCenter/Customer Services/approp.asp] .

% Randy Grinnell, Deputy Director, Management Operations, Indian Health Service, “Indian
Health— Challengesand Changes,” presentation at National Combined CouncilsMeeting,
February 4, 2008 (February 15, 2008), pp. 12-13; available at
[http://www.ihs.gov/M edica Programg/ Clinical SupportCenter/docs’2008NCCGrinnell.pdf],
last accessed April 1, 2008; and testimony of Robert G. McSwain, Acting Director, IHS,
before the House Interior, Environment, and Related Agencies Appropriations
Subcommittee, April 2, 2008.
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Eligible Population

In general, persons digible for IHS services are members of federaly
recognized tribes. They must also live on or near federal Indian reservations or in
traditional Indian communities, or withinacounty where |[HS contract heal th services
are available. Eligible Indians include those of Indian descent belonging to the
Indian community who are regarded as Indian by the community in which they live.
Eligibility dso isindicated by: (1) location within an IHS health service delivery
area; (2) residence on tax-exempt land or ownership of property on land for which
the federal government has a trust responsibility; (3) active participation in tribal
affairs; or (4) meeting other relevant factorsin keeping with general Bureau of Indian
Affairs(BIA) practicesin thejurisdiction for determining eligibility.?” Urban Indian
health programs funded by IHS may serve a wider range of eligible persons,
including members of terminated® or state-recognized tribes and their children and
grandchildren.?®

In addition, eligible persons may also include a non-Indian woman pregnant
with an eligible Indian’ s child. Shewould be digiblefor care during the pregnancy
and six weeks following birth, aslong as paternity is acknowledged. The IHS also
serves non-Indians in specific circumstances particularly when an acute infectious
disease isinvolved.*

Most IHS services are intended for members of federally recognized tribes.
Since federal law does not restrict state recognition of tribes, some states grant
recognition to Indian groups that are not recognized by the federal government.
Members of such state-recognized tribesareineligible for most IHS health services,
but are eligible for services at IHS-funded urban Indian health projects.

For the most part, tribal membership is determined by the tribe. Many tribes
require recognized descent from a particular tribal roll for membership. In tracing
descent, tribes follow paternal or maternal bloodlines, or both. Some tribes require
minimum percentages of genealogical descent, and others require only proof of
descent. For afew tribes, Congress has set membership criteriain statute.®

The IHS service population (as calculated by IHS) is not evenly distributed
throughout Indian country. In 2003, approximately 35% of the popul ation served by
IHSresidedintwo IHSregions: 14.4%livedintheNavajo region (northwestern New
Mexico, southeastern Utah, and northeastern Arizona, excluding the Hopi

27 42 C.F.R. §136.12(a).

2 “Terminated” tribes are tribes whose federal recognition was withdrawn by statute.
%25 U.S.C. 1603(f), 1651-1660d.

%25 U.S.C. 1680c: Health Services for Ineligible Persons.

¥ For instance, the act recognizing the Pascua Yagui Tribe of Arizona set certain
membership criteria(see 83, P.L. 95-375, act of September 18, 1978, 92 Stat. 712; 25U.S.C.
1300f-2), and an earlier act specified membership criteriafor the Confederated Tribes and
Bands of the Y akama Nation of Washington (81, act of August 9, 1946, Chap. 933, 60 Stat.
968; 25 U.S.C. 601).
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Reservation), and 20.7% lived in the Oklahomaregion (Kansas, Oklahoma, and part
of Texas).®

Population Data. Determining the actual number of people eligiblefor IHS
servicesisproblematic. Thereisno U.S. census of members of federally recognized
tribes (or, for that matter, of members of terminated and state-recognized tribeswho
might be eligible for UIHP services). IHS makes annual estimates of its eligible
“service population” based on decennial census data, adjusted for birth and death
rates and for the areas IHS serves (see Figure 1).* The census, however, asks
respondents only to identify themselves by race,* not by confirmed membership in
afederally recognized tribe.*® Hence IHS service population data are based on self-
identification as AI/AN by race, not on tribal membership. Not all persons self-
identifying as AI/AN are members of federally recognized tribes, so not all AI/AN
counted by the census are eligible for IHS services. The HS also estimatesits“user
population,” based on registered AI/AN patients who used IHS-funded services at
least oncein the most recent three years,* but thisfigure doesnot include al eligible
Al/AN. The BIA publishes biennia estimates of its own service population, based
on estimates received from BIA agencies and federally recognized tribes, but these
estimates are not based on actual censuses and cover only persons on or near
reservations.®” The BIA aso liststribes' reports of their enrollment totals, but the
BIA conducts no censusto confirm these figures, and its publication does not show
whether the enrollees enumerated live on or near reservations or inside or outside
IHS service areas. Table 2 compares recent IHS, BIA, and census population
figures.

Determining the urban Indian population eligible for UIHP servicesis equally
inexact. As noted above, UIHPs serve awider range of eligible persons, including
members of terminated or state-recognized tribes and their children and
grandchildren. They are not, however, authorized to serve anyone who merely
identifies themselves as racially Indian.® BIA figures for service population and
tribal enrollment do not help determine the urban UIHP population, because, in
addition to the problems already mentioned, the BIA data are not broken down by
urban or metropolitan residence, nor do they cover terminated or state-recognized

%2 |HS, Trends in Indian Health, 2000-2001, p. 33. Percentages calculated by CRS.
* 1bid., pp. 32-33.

3 In the 2000 decennial census, respondents were for the first time permitted to identify
themselves by more than one race.

* The census allows respondents to identify their tribe, but thisis still self-identification.
The census does not confirm a respondent’s enrollment (or eigibility) in a federally
recognized tribe.

% U.S. Department of Health and Human Services, Indian Health Service, Office of Public
Health, Division of Community and Environmental Health, Program Statistics Team,
Regional Differencesin Indian Health, 1998-99 [Rockville, MD: IHS, (2000)], p. 11.

37 U.S. Department of the Interior, Bureau of Indian Affairs, Office of Tribal Services,
Indian Labor Force Report, 1999 (Washington: BIA, n.d.), pp. I-iii.

% See 25 U.S.C. 1603(f), 1651 et seq.
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tribes. Nor isan answer provided by Census Bureau dataon Indians, since, although
the data are broken down by urban, metropolitan, city, and other types of residence,
they are still, as noted above, based on self-identification by race, not on tribal
membership, whether in federal, state, or terminated tribes. IHS figures for urban
Indian populations are based on these Census data.

WhilelHS, Census, and BIA figuresfor Indians, whether resident in urban areas
or not, may not be definitive for the IHS-eligible population, they provide useful
approximations of the population that IHS serves. Census data suggest that most
AIl/AN live outside reservations and other census-identified Indian areas, that the
movement out of these areas is many decades old, and that a majority of census-
identified Indians live in census-identified urban areas.® Many urban areas are
within CHSDAS, however, so further analysis may be needed to determine what
proportion of census-identified urban Indians are eligible for general IHS services.

Table 2. Differing Indian Population Figures,
Selected Years, 1990-2006

Indian Health Service Bureau of Indian Affairs Census Bureau
Service Service ] Al/AN Race
: User . Tribal X
Po_pulanon Population Population Enroliment | AI/AN AIont_-zor in
Y ear (inlHS (at IHS (on or near (national; | racealone Combination
service facilities) reservations, est.) ’ with Other
areas; est.) est.) : Races
Decennial:
1990 1,207,236 1,104,693 — — | 1950234 —
1991 1,242,745 1,134,655 1,001,606 — — —
1997 1,427,453 1,300,634 1,442,747 1,654,433 — —
1999 1,489,341 — 1,397,931 1,698,483 — —
Decennial:
2,475,956 4,119,301
2000 1,515,594 — — — -
Estimates:
2,673,624 4,236,599
Estimates:
2001 1,542,450 1,345,242 1,524,025 1,816,504 2,712,506 4,281,458
Projections: Estimates:
2003 1.594,433 1,383,664 1,587,519 1,923,650 2,786,400 4,364,430
Estimates:
2006 1,829,792 1,461,639 — — | 2902851 4,497,895
Sour ces:

IHS service population, 1990-2003: IHS, Trendsin Indian Health, 1998-2003, various pages.
IHS service population, 2004: IHS, personal communication, Feb. 22, 2006. IHS user population,
1990-2001: IHS, Regional Differences in Indian Health, 1992-2001, various pages. IHS user
population, 2003: IHS, IHS Budget Breakout — Medical & Non-Medical [for 2003]. IHS user
population, 2006: IHS, personal communication, Oct. 22, 2007. All IHS publications are authored
by U.S. Department of Health and Human Services, Public Health Service, Indian Health Service,
Office of Planning, Evaluation, and Legislation, Division of Program Statistics, and published in
Rockville, MD.

* Forquera, Urban Indian Health, p. 1; and Appendix 1; and Marlita A. Reddy, ed.,
Satistical Record of Native North Americans (Detroit: Gale Research, 1993), p. 420.
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BIA service population, 1991: Indian Service Population and Labor Force Estimates (1991),
Table 1 (recalculated by CRS). BIA service population and tribal enroliment, 1997: Indian Labor
Force Report: Portrait 1997, “National Totals’ table. BIA service population and tribal enrollment,
1999: Indian Labor Force Report, 1999, “National Totals’ table. BIA service population and tribal
enrollment, 2001: Indian Labor ForceReport, 2001, “National Totals’ table. BIA servicepopulation
and tribal enrollment, 2003: Indian Labor Force Report, 2003, “National Totals’ table. All BIA
publicationsare authored by U.S. Department of the Interior, Bureau of Indian Affairs, and published
in Washington, D.C.

CensusBureau: 1990-2000 (April 1): U.S. Bureau of the Census, American Factfinder website
[http://factfinder.census.gov/home/saff/main.html?_lang=en]; 2001-2006 (July 1): Population
Estimates [ http://www.census.gov/popest/national/asrh/NC-EST 2006/NC-EST 2006-03.x1g].

Health Status

IHS comparisonsof mortality measuresindicate that the IHS service popul ation
has historically had a greater incidence of illness and higher mortality rates than the
general U.S. population. Thedisparitiesin mortality rates have diminished in recent
years in such areas as infant and maternal mortality, and mortality associated with
homicide, suicide, injuries, firearms, tubercul osis, pneumonia, and other conditions.®
In comparison with the general population, however, Indians are 6.5 times more
likely to die from acoholism, 6 times more likely to die from tuberculosis, amost
three times more likely to die from diabetes, and 2.5 times more likely to die in
accidents (see Table 3). Indiansarelesslikely to die from some other major causes
of death, such as heart disease (0.97 chance) and cancers (0.94 chance). Interms of
life expectancy, IHS has found that “American Indians and Alaska Natives born
today have alife expectancy that is 2.4 years less than the U.S. all races population
(74.5 years to 76.9 years, respectively; 1999-2001 rates).”** Studies suggest the
higher mortality rates for a number of leading causes of death among AI/AN are
related to al cohol abuse, including not only al cohol -rel ated deaths but al so accidents,
suicide, and homicide.*

Diabetes.*” Indians suffer from adisproportionately high and growing rate of
Type 2 diabetes, with its prevalence increasing 41% between 1997 and 2003 in all
service areas, particularly among young adults (persons aged 25-34). Between 1990
and 2003, for instance, the incidence of diabetes among these young AI/AN adults

0 |HS, Trendsin Indian Health, 2000-2001, pp. 162-163.

4 U.S. Indian Health Service, Facts on Indian Health Disparities, IHS Fact Sheet, January
2007, available at [http://info.ihs.gov/Files/DisparitiesFacts -Jan2007.doc], last accessed
November 17, 2007.

“2 Philip A. May, “Overview of Alcohol Abuse Epidemiology for American Indian
Populations,” in Gary D. Sandefur et al., eds., Changing Numbers, Changing Needs:
American Indian Demography and Public Health (Washington: National Academy Press,
1996), pp. 243-245.

“ Diabetesisadiseasein which the body either doesnot produce the hormoneinsulin (Type
I) or does not produce enough insulin or does not properly use insulin (Type 2). Insulin
convertssugar, starches, and other foodsinto energy. About 90-95% of diabeticshave Type
2 diabetes. See[http://www.diabetes.org/about-diabetes.jsp] and [ http://main.diabetes.org/
stepup/diabetes_facts.pdf].
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grew 135%.* Diabetesmortality is3.1timeshigher inthe AI/AN thaninthegeneral
U.S. population.”® Diabetes is a major cause of AI/AN morbidity, leading to
blindness, kidney failure, lower-extremity amputation, and cardiovascul ar disease.*

Table 3. Mortality Rates for Indians in IHS Service Areas
and for U.S. Population (All Races),
Total and for Selected Causes, 2001-2003
(Age-adjusted rates per 100,000 population unless otherwise noted)

'F',*Oi Sevice | us all Ratio of
Cause of Death Races | IHSRateto
LUEETR 2002) | U.S Rate

2001-2003) o

All Causes 1042.2 845.3 1.23

Alcohol-related 43.6 6.7 6.51

Tuberculosis 18 0.3 6.00

Diabetes 75.2 25.4 2.96

Accidents (unintentional injury,

including r%otor vehicle) o 938 36.9 254
Motor vehicle accident 511 15.7 3.25

Homicide 12.7 6.1 2.08

Suicide 17.1 10.9 157

Pneumonia and influenza 33.3 22.6 1.47

Heart diseases 2345 240.8 0.97

Cerebrovascular .d|seasas (affecting blood 547 56.2 0.97

supply to the brain)

Cancers (malignant neoplasms) 181.8 1935 0.94
Cervical cancer (females) 44 2.6 1.69
Breast cancer (females) 154 25.6 0.60

HIV (human immunodeficiency virus

pilv (T Cy virus) 3.2 4.9 0.65

Birth-Related Mortality

Maternal mortality (per 100,000 live births) 12.7 8.9 1.43

Infant mortality (per 1,000 live births) 9.8 7.0 1.40

Sources; U.S. Indian Health Service, Facts on Indian Health Disparities, IHS Fact Sheet, January 2007, table
entitled“Mortality Disparity Rates,” at [ http://info.ihs.gov/Files/DisparitiesFacts-Jan2007.doc] ; and U.S. Indian
Health Service, Division of Program Statistics, spreadsheet transmitted October 19, 2007.

Note: Mortality rates are age-adjusted to the national 2000 standard population. IHS service population’s
mortality rates are computed by applying the age-specific death rate for a given cause of death using the AI/AN
population residing in countiesthat make up theIHS servicearea. Therateswereal so adjusted for themiscoding
of Indian race on death certificates. Previously the national and AlI/AN mortality rates were age-adjusted to the
national 1940 standard population. Ratioswere calculated by CRS.

“ U.S. Department of Health and Human Services, Indian Health Service, Justification of
Estimates for Appropriations Committees, Fiscal Year 2007, p. IHS-71.

% Ipid., p. 71.

% U.S. Commission on Civil Rights, Broken Promises: Evaluating the Native American
Health Care System(Washington: The Commission, September 2004), p. 10 n.20; available
at [http://www.usccr.gov/pubs/naheal th/nabroken. pdf].
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With the 1997 Balanced Budget Act, Congress began a Specia Diabetes
Program for Indians (SDPI) as part of IHS's ongoing National Diabetes Program.
With SDPI grant monies, the IHS, tribal health programs, and UIHPs have set up
diabetes programs to create an extensive support network that gives training, “best
practices,” and the latest scientific findings with area diabetes consultants, model
diabetes programs and other grant programs in 318 AI/AN communities in 35
states.*” The funding has enhanced patient care and education and created a needed
infrastructure for diabetes programs. With SDPI funding, IHS, Urban Indian
Organizations (UlOs), and tribesare abl eto support prevention programswhich have
been shown to delay the onset of the disease through lifestyle changes or use of
medication.* Theprogram’ sdisease performance measures havetracked thesuccess
of the SDPI efforts to fight diabetes. So far the program’s efforts have seen an
increase in the percentage of Indian diabetics maintaining blood sugar control from
25% in FY1997 to 34% in FY2004. In addition, there are other decreases in the
number of health incidents related to diabetes including kidney disease and
retinopathy. Other programs are tying diabetes screening with other diseases. For
example, onMay 16, 2005, theNational Institutes of Health announced the beginning
of an educational campaign to promote the message that AI/AN can reduce the risk
of a heart attack or stroke if they keep under control their blood glucose, blood
pressure, and cholesterol .

Appropriations and Funding

IHSfunding is separated into four budget categories. health services, facilities,
collections (reimbursements from Medicare and Medicaid, as well as private
insurance), and SDPI. Health services and facilities appropriations constitute IHS' s
budget authority; its budget authority plus collections and SDPI constitute IHS's
program-level funding. Table4 below showsdetailed funding for IHS programsfor
FY 2000-FY 2008, with the request for FY2009.*° Figure 2 showsthetrendsin IHS
budget authority and program-level funding for FY 1994-FY 2008, in current dollars
and constant 1994 dollars.*

47 U.S. Indian Health Service, National Diabetes Program, Interim Report to Congress:
Foecial Diabetes Program for Indians, December 2004, p. 161.

“8 Diabetes Prevention Program Research Group, “Reduction in the Incidence of Type 2
Diabeteswith LifestyleIntervention or Metformin,” The New England Journal of Medicine,
vol. 346, no. 6, February 7, 2003, pp. 393-403.

49 U.S. Department of Health and Human Services, National Intitute of Diabetes and
Digestiveand Kidney Diseases, National Institutesof Health, “ National Diabetes Education
Program Tailors Cardiovascular Disease Message for American Indians and Alaska
Natives,” NIH News, May 16, 2005.

* For information on IHS FY 2009 appropriations, see CRS Report RL34461, Interior,
Environment, and Related Agencies. FY2009 Appropriations, by Carol Hardy Vincent and
others.

*L Current dollars were deflated to constant dollars using the Consumer Price Index for All
Urban Consumers(CPI-U) for All Items. Different priceindexesare used to defl ate medical
(continued...)
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Figure 2. IHS Funding: Total Program Funding and Budget Authority,
in Current and Constant 1994 Dollars,
FY1994-FY2009R
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Sources: Table 4. Constant dollar figures calculated by the Congressional Research Service using
Consumer Price Index data provided in U.S. President, The Economic Report of the President, 2008
(Feb. 2008), Table B-60, and U.S. Congressional Budget Office, The Budget and Economic Outlook:
Fiscal Years 2008 to 2018 (Jan. 2008), Table 2.1.

Note: R = Request.

Collections. Indians are U.S. citizens, and hence many are €ligible for
Medicare and Medicaid. Congress has authorized IHS and tribes operating IHS-
funded health facilities to collect reimbursements from Medicare and Medicaid, as
well as from non-federal sources (see “ Statutory Authority,” below). Collections
funding has grown from 9% of the IHS program-level budget in FY 1995 to 18% in
FY2007. Because many Indians on or near reservations lack employment-related
health insurance benefits, IHS collections come mostly from the Medicaid and
Medicare programs, of which Medicaid provides the mgjority. Medicaid payments
grew from 55% of collectionsin FY 1995 to 71% in FY 2003 (falling slightly to 69%

*1 (...continued)
costincreases. IHS often usesthe CPI-U for Medical Care. For thisreport, CRS considered
the CPI-U for All Items the most applicable price index.
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in FY2007). “Overall,” said IHS in 2005, “Medicaid and Medicare collections
represent up to 50% of the hospital and clinic operating budgets.”** (The Medicaid
program as a whole is funded by both state and federal governments, but states
receive 100% federal reimbursement for Medicaid services provided to eligible
Indians through facilities owned or operated by IHS or by tribes.>)

Diabetes Funding. In the Balanced Budget Act of 1997 (P.L. 105-33),
Congress amended the Public Health Service Act™ to create the IHS's Specia
Diabetes Program for Indians (SDPI). To fund SDPI, the act reduced the State
Children’s Health Insurance Program (SCHIP) appropriation for FY 1998 through
FY 2002 by $30 million each year and transferred the fundsto SDPI.>® In 2000, the
Medicare, Medicaid, and SCHIP Benefits Improvement and Protection Act (part of
P.L. 106-554) increased annual SDPI funding to $100 million for FY 2001-FY 2003.
Under the 2000 act, for FY 2001-FY 2002, $30 million of the $100 million for SDPI
camefromthe SCHIP appropriationand $70 million camefromthegeneral Treasury,
while for FY 2003 the whole $100 million was drawn from the general Treasury.®
Thisfunding from the general Treasury is separate from regular IHS appropriations
(asnoted in Table 4). In 2002, Congress increased the annual funding for SDPI to
$150 million and extended the appropriation to FY2004-FY2008.>" Last year
Congress extended the appropriation to FY 2009.%® Legislation inthe 110" Congress
(H.R. 2762 and S. 1494) would increase the annual SDPI appropriation to $200
million and extend the appropriation to FY 2013.

Funding Disparities. Groupssupporting Indian health care have argued that
IHS per capita expenditures on heath services are often less than per capita
expendituresin other federal health-related programs. The private nonprofit National
Indian Health Board, for example, pointed out that, in FY 1997, IHS' s per capita
expenditures were $1,430 as compared with $3,489 per capita under the federal
Bureau of Prisons (BOP) and $5,458 under the Department of Veterans Affairs
(VA).*® Three years later, however, in FY 2000, IHS per capita spending had risen

*2U.S. Indian Hedlth Service, “FY 2006 Indian Health Service Budget Hearing: Questions
for the Record: Additional Committee Questions,” in U.S. Congress, House Committee on
Appropriations, Interior, Environment, and Related Agencies Appropriations for 2006,
hearings, Part 6, 109" Cong., 1% sess. (Washington: GPO, 2005), p. 270.

3 See 42 U.S.C. 1396d(b), third sentence.
* P.L. 78-410, act of July 1, 1944, 58 Stat. 682, as amended; 42 U.S.C. 201 et seq.

* P.L. 105-33, 84922, act of August 5, 1997, 111 Stat. 251, 574; 42 U.S.C. 254c-3, as
amended. Sec. 4921 of P.L. 105-33 created asimilar special program for research on type
| diabetesin the National Institutes of Health (NIH).

% p,L. 106-554, §1(a)(6), enacting H.R. 5661 [App. F; §931(b)], act of December 21, 2000,
114 Stat. 2763, 2763A-585.

" P.L. 107-360, act of December 17, 2002, 116 Stat. 3019.
¥ P.L. 110-173, 8302(b), act of December 29, 2007, 121 Stat. 2492, 2515.

%9« Statement of Buford Rolin, Chairman, National Indian Health Board,” in U.S. Congress,
Senate Committeeon Indian Affairs, Partnership for a New Millennium (1998), op. cit., pp.
(continued...)
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9% to $1,577,%° while BOP' s had fallen 19% to $2,840°" and VA’s had fallen 7% to
$5,063.% By FY 2006, IHS per capita expenditures had risen 5% to $1,664% while
VA’shad risen 13%1t0 $5,799.% Comparisons of per capitaspending under different
federal health programs are problematic, however, because — aswith BOP and VA
— the programs may serve different populations, with differing demographic
characteristics and health needs, and may provide different sets of health care
services.

A multi-part study initiated in 1998 showed the disparitiesthat exist in personal
medical services between IHS and mainstream health care systems. Initially called
the “Level of Need Funded” (LNF) study, and retitled the “FEHP Disparity Index”
(FDI) study, the study was produced by a tribal-IHS workgroup of 16 people (15
tribal representatives and one IHS official) charged with the responsibility by IHS,
and assisted by experts and consultants.®® The workgroup chose the Federal
Employees Health Benefits Plan (FEHBP) as the benchmark mainstream personal
medical services plan against which to compare IHS health services.®

The latest FDI study available on the IHS website found that in FY 2004, the
total cost to give each AI/AN inthe IHS user population coverage comparable with
that received by federal employees under the FEHBP would be $3,753 per AI/AN.
Of this amount, $2,815 would be from IHS appropriations and the rest from

%9 (...continued)

279-280, 293. The IHS per capita figure is based on direct appropriations (including
construction but excluding reimbursements) divided by the[HS service population. Seealso
Jo Ann Kauffman, Reauthorization of the Indian Health Care Improvement Act:
Background and Issues (Henry J. Kaiser Family Foundation. October 1999),available at
[http://www.kff.org/minorityheal th/| oader.cfm?url=/commonspot/security/getfile.cfm& P
agel D=13244].

€ Calculated by CRS, in current dollars, using the same method as the National Indian
Health Board cited above. Appropriationsfigureisfrom Table4; population dataarefrom
Table 2.

& Annual medical costsper inmate, as calculated by BOP. U.S. Federal Bureau of Prisons,
“1990-2000 Medical Per Capita Costs,” unpublished table transmitted to CRS February
2002.

2V A medical care obligations per unique patient, in current dollars; per-capita calcul ated
by CRS. U.S. Department of Veterans Affairs, FY2002 Budget Submission. Medical
Programs, vol. 2 of 6. Office of the Assistant Secretary for Financial Management, pp.
2-39, 2-42.

& Calculated by CRS using same method and sources as for FY 2000.

VA medical care obligations per unique patient, in current dollars. U.S. Department of
Veterans Affairs, FY2008 Budget Submission. Medical Programs, vol. 4 of 4. Officeof the
Assistant Secretary for Financial Management, pp. 1-46.

% Seethelatest FDI report onthe [HSwebsiteat [ http://www.ihs.gov/NonMedica Programs
/Lnf/index.cfm]. Earlier reportsareavailableat [http://www.ihs.gov/NonM edical Programs
/Lnf/index.htm].

% The Federal Employees Health Benefits Plan isthe program under which all non-military
federal employees obtain federal health coverage.
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reimbursement programs such as Medicare, Medicaid, private insurance, and other
payments. FEHBP-level coverage for the 1.44 million IHS user population,
according to the FDI study, would call for IHS appropriations of about $3.97 billion
in FY 2004 for personal medical services. The study found that actual FY 2004 IHS
appropriations for personal medical services would provide 56.8% of the
appropriations needed to give IHS users personal medical services equivalent to the
FEHBP, and that an additional $1.7 billion would be needed to raise thelevel of IHS
personal medical servicesto 100% of the FEHBP's.*’

IHS Funding Allocations and Disparities. Most IHS funding for health
services is not alocated based on formulas but rather on historical patterns of
recurring base funding as adjusted by annual built-inincreasesto maintain programs
at current levels of service. Each year IHS area and service units receive their
previousyear’ sbasefunding, with built-in adjustments (if appropriated) allocated by
a fixed percentage increase that is the same across IHS. If Congress makes
appropriations above the adjusted base to increase particular services or meet unmet
needs, |HS allocates such increases using formulas, which have been developed in
consultation with tribes.®® Some IHS programs or parts of programs are allocated
solely by formulas, such asroutine maintenance of facilities, some SDPI grants, some
sanitation facilities funds, the Indian Health Care Improvement Fund (discussed
below), and others. If Congress appropriates funds for specific facilities, the funds
are usually added into, and become part of, the base funding for the relevant service
unit and area.

Basing IHS alocations on historical patterns of base funding means the
allocations do not fully take into account changes in population, health needs, and
health services. Oneresult hasbeenthat different IHS areasand serviceunitsreceive
widely varying levels of funding, as measured by per-capitafunding.®® FDI studies
found significant funding variations within the IHS — estimating, for instance, that
in FY2004 161 (61%) of the 266 operating units were funded at or below 60% of
FEHBP-equival ent services, while49 (18%) operating unitswerefunded at over 80%
of need.”

IHS sinternal funding disparitieshavelong been known. They werethe subject
of a 1980 court case involving inequitably low funding allocations to the California

7 IHS, “FY 2004 FDI Summary Results,” available at [http://www.ihs.gov/NonMedical
Programs/L nf/2005/2004%20FDI1%20SUmmary.pdf], last accessed October 27, 2007.

% U.S. Department of Health and Human Services, Public Health Service, Indian Health
Service, Budget Execution Policy (Allocation of Resources), Indian Health Service Circular
No. 92-5, effective June 19, 1992, available at [ http://www.ihs.gov/publicinfo/publications/
ihsmanual/Circulars/Circ92/Circ92_05/circ92_05.htm], last accessed October 28, 2007.

% U.S. General Accounting Office, Indian Health Service: Funding Based on Historical
Patterns, Not Need, GAO/HRD-91-5, February 1991, p. 1.

0 1HS, “FY 2004 FDI Summary Results,” available at [http://www.ihs.gov/NonMedical
Programs/L nf/2005/2004%20FDI1%20SUmmary.pdf], last accessed October 27, 2007; and
IHS Congressional and Legidative Affairs Office, personal communication, October 29,
2007.
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area,”" which were studied by GAO in 1982 and 1991 and were studied by the
Office of Technology Assessment (OTA) in its 1986 report on Indian health care.”

The IHS and Congress have made several attempts to deal with the problem,
usually by appropriating additional “equity” fundsfor allocation according to needs-
based formulas, with the additional funds becoming part of the recipients’ recurring
base funding.” The appropriationsfor such equity funds, however, weretoo low —
2% of total IHS funding between 1980 and 1990, GAO found — to make a
significant change in area-by-area allocation disparities.”” Major methodology
problems also became apparent, including how to measure health status and health
care needs, determine the services provided, and define the IHS-€eligible population
whose needs must be met. Congress established a permanent equity fund in 1988,
the Indian Health Care Improvement Fund (IHCIF), to provide additional funding
to operating units that are most in need. (The FDI isthe most recent methodol ogy
developed to allocate these funds.) But when IHS had attempted in 1987 to apply
needs-based allocation formulasto part of areas’ base funding, sometribesand IHS
areas had lost funding and objected strongly.” So Congress in 1988 also added a
partial “hold harmless” provision, prohibiting any allocation of IHS funding that
reduced any serviceunit’ srecurring programsby 5% or morefromthe previousfiscal
year, unlessHHS had reported to the President and Congress on the proposed change
andits likely effects.”

Although urban Indian health programs are not usually included in discussions
of IHS area funding disparities, FDI methodology has been applied to urban Indian
health needs. According totheIHS, FDI calculationsfor FY 2000 suggested that the
urban Indian health program provided 4% of the FEHBP-equivalent funding
needed.”

" Rincon Band of Mission Indiansv. Harris, 618 F.2d 569 (9" Cir. 1980).

2 U.S. General Accounting Office, Indian Health Service Not Yet Distributing Funds
Equitably Among Tribes, GAO/HRD-82-54, July 2, 1982; and GA O, Indian Health Service:
Funding Based on Historical Patterns, Not Need, op. cit.

% U.S. Congress, Office of Technology Assessment, Indian Health Care, OTA-H-290
(Washington: GPO, 1986), pp. 27-30, 229-238, 345-349.

" OTA, Indian Health Care, p. 28.

GAO, Indian Health Service: Funding Based on Historical Patterns, Not Need, p. 4; OTA
Indian Health Care, p. 238.

® Indian Health Care Amendments of 1988, P.L. 100-713, §201(a), act of November 23,
1988, 102 Stat. 4784, 4800, amending §201 of IHCIA; 25 U.S.C. 1621.

" GAOQ, Indian Health Service: Funding Based on Historical Patterns, Not Need, pp. 1, 5.

"8 Indian Health Care Amendmentsof 1988, P.L. 100-713, 8711, act of November 23, 1988,
102 Stat. 4784, 4833, adding 8717 of IHCIA (later renumbered §8817); 25 U.S.C. 1680g.

U.S. Indian Health Service, “ House Interior Appropriations, Committee Questionsfor the
Record,” inU.S. Congress, House Committeeon Appropriations, Department of thelnterior
and Related Agencies Appropriations for 2001, hearings, part 8, 106" Cong., 2™ sess.
(Washington: GPO, 2000), pp. 364-365.
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ThelHShas previously identified funding shortfallsin other service areas. For
instance, facilities maintenance was funded at 27.5% of need for FY2004;
replacement of biomedical equipment was funded at about 20% of need in FY 2004;
sanitation facilities for new homesis funded at 70%, and for existing homes at 5%,
of need in FY 2005; and health professions scholarships are projected to be funded
at 10% of new applicationsin FY 2005.%°

8 U.S. Indian Hedlth Service, persona communications, June 30 and July 1, 2005.
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Table 4. Indian Health Service Funding, FY2000-FY2009R

(inmillions of dollars)

FY2000 | FY2001 | FY2002 | FY2003 | FY2004 | FY2005 | FY2006 | FY2007 | FY2008 | FY2009R

Budget Authority (total) 2,390.7 | 2,6288 | 2,758.1 | 2,849.7 | 2,921.7 | 29851 | 3,0453| 3,180.1 | 3,346.2 3,324.9
Health Services (subtotal): 20742 | 22657 | 2,388.6 | 24759 25304 | 25965 | 26921 | 28189 | 29715 2,9715
Clinical Services: 16323 | 1,796.2 | 1,891.4 | 19738 20249 | 2,0906 | 21762 | 2,2889 | 24338 2,475.9
Hospitals and Health Clinics 10054 | 1,084.2 [ 1,153.2 | 1,212.0 ( 1,2498 | 12894 | 1,3395| 14113 | 1,484.0 1,521.9

Ind. Hith. Care Improvnt. Fd. 10.0 30.0 23.0 26.2 0 11.3 0 0 $13.8 24.0
Dental Health 80.1 91.0 95.3 99.6 104.5 109.0 117.7 125.4 133.6 137.9
Mental Health 43.2 45.0 47.1 50.3 53.3 55.1 58.5 60.9 63.5 65.8
Alcohol and Substance Abuse 96.8 130.3 135.0 136.8 138.3 139.1 143.2 148.2 173.2 162.0
Contract Health Services 406.8 445.8 460.8 475.0 479.1 498.1 517.3 543.1 579.3 588.2
Preventive Health: 91.9 95.7 99.7 102.6 106.9 110.4 117.1 123.3 127.6 131.1
Public Health Nursing 34.5 36.1 37.8 39.6 42.6 45.0 49.0 524 55.9 58.3
Health Education 9.6 10.1 10.6 11.0 11.8 124 13.6 14.3 15.0 15.2
Community Health Reps 46.4 48.1 49.8 50.4 51.0 51.4 52.9 54.9 54.9 55.8
Immunization (Alaska) 14 15 15 15 16 16 16 17 17 18
Urban Indian Health 27.8 29.8 30.9 31.3 31.6 31.8 32.7 33.7 34.5 0
Indian Health Professions 30.5 30.5 31.2 311 30.8 30.4 31.0 314 36.3 21.9
Tribal Management 24 24 24 24 24 2.3 2.4 2.4 25 25
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FY2000 | FY2001 | FY2002 | FY2003 | FY2004 | FY2005 | FY2006 | FY2007 | FY2008 | FY2009R

Direct Operations 51.0 52.9 54.8 60.2 60.7 61.6 62.2 63.6 63.6 62.6

Self Governance 9.5 9.8 9.9 5.6 5.6 5.6 57 58 58 59
Contract Support Costs 228.8 248.2 268.2 269.0 267.4 263.7 264.7 269.7 267.4 271.6
Facilities (subtotal): 316.6 363.1 369.5 373.7 3914 388.6 353.2 361.2 374.6 353.3
Maintenance and Improvement 43.4 46.3 46.3 49.5 48.9 49.2 51.6 54.7 52.9 52.9
Sanitation Facilities 92.1 93.6 93.8 93.2 93.0 91.8 921 94.0 94.3 94.3
Health Care Facilities Construction 50.4 85.5 86.3 81.6 94.6 88.6 37.8 25.7 36.6 158
Facilities & Envtl. Health Support 116.3 121.3 126.8 132.3 137.8 141.7 150.7 165.3 169.6 169.1
Equipment 143 16.3 16.3 17.2 171 17.3 20.9 21.6 21.3 213
Collections (total) 437.0 479.5 534.8 591.7 634.4 677.6 687.7 773.2 786.0 786.0
Medicare 109.1 114.7 109.4 119.2 129.4 136.5 142.0 161.0 162.1 162.1
Medicaid 283.3 316.1 375.3 417.7 446.0 4725 464.4 515.8 527.5 527.5
Private Insurance 394 43.1 44.4 48.9 52.8 62.4 75.1 90.2 90.2 90.2
Personnel Quarters 53 55 57 59 6.2 6.3 6.3 6.3 6.3 6.3
Special Diabetes Program for Indians 30.0 100.0 100.0 100.0 150.0 150.0 150.0 150.0 150.0 150.0
Program level (grand total) 28577 32082 | 33929 | 35414 | 3,706.1| 38127 3,883.0| 4,103.3 | 4,282.2 4,260.9

Sources: U.S. Department of Health and Human Services, Indian Health Service, Justification of Estimates for Appropriations Committees, Fiscal Year 2009 (Feb. 2008, pp. CJ-3),
and previous years |HS budget justifications; CRS Report RL32893 and CRS Report RL34011 on Interior, Environment, and Related Agencies Appropriations (except collections
data); and collections and IHCIF data (FY 2000-FY 2006) from IHS Congressional and Legislative Affairs Office, Oct. 22 and 29, 2007.

Notes: Appropriations are after supplemental appropriations and rescissions. R = Request.
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Statutory Authority and Committee Jurisdiction

Over thelast eight decades, Congresshas enacted anumber of statutesproviding
general or specific authorizations for health services to AI/ANs. Before that,
Congress directed the BIA to provide Indian health care and construct Indian health
facilities through annual Indian appropriations acts.

Statutory Authority
Currently, the IHS administers funds and policies under several statutes.

Snyder Act of 1921.8' Thisact providesabroad and permanent authorization
for federal Indian programs, including for “ conservation of health.” In 1921 all such
programs were under the management of the BIA. The act was passed because
Congress had never enacted any specific statutory authorizations for most of the
many BIA activities that had devel oped after the Civil War as more and moretribes
were placed on reservations. Instead, Congress had made detailed annual
appropriations for these BIA activities. Authority for Indian appropriations in the
House had been assigned to the Indian Affairs Committee after 1885 (and in the
Senate to its Indian Affairs Committee after 1899). Rules changesin the House in
1920, however, moved Indian appropriations authority to the Appropriations
Committee, making Indian appropriations vulnerable to procedural objections
because they lacked authorizing acts. The Snyder Act was passed in order to
authorize all the activitiesthe BIA wasthen carrying out. The act’ s broad language,
however, may be read as authorizing — though not requiring — nearly any Indian
program, including health care, for which Congress enacts appropriations.

Transfer Act of 1954.% The act transferred the responsibility for Indian
health care from the BIA to the PHS in the newly established Department of Health,
Education and Welfare (now HHS). Among other reasons, Congress felt the PHS
could do a better job of providing health care servicesto Indians.

Indian Sanitation Facilities Act of 1959.2 This act, amending the
Transfer Act, authorizes the PHS to construct sanitation facilities for Indian
communities and homes.

Indian Self-Determination and Education Assistance Act (ISDEAA)
of 1975.% ISDEAA, asamended, providesfor tribal administration of federal Indian
programs, especially BIA and IHS programs. The act allows tribes to assume some
control over the management of their health care services by negotiating “self-
determination contracts” with IHSfor tribal management of specific IHS programs.
Under aself-determination contract, IHStransfersto tribal control thefundsit would

8 Act of November 2, 1921, 42 Stat. 208, as amended; 25 U.S.C. 13.

8P L. 83-568, act of August 5, 1954, 68 Stat. 674, as amended; 42 U.S.C. 2001 et seq.
8 P.L.86-121, act of July 31, 1959, 73 Stat. 267; 42 U.S.C. 2004a.

8 P.L. 93-638, act of January 4, 1975, 88 Stat. 2203, as amended; 25 U.S.C. 450 et seq.
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have spent for the contracted program so the tribe might operate the program. Under
ISDEAA authority, IHS hasal so established atribal consultation policy giving tribes
an opportunity to help formulate health priorities in the President’ s annual budget
request.

Tribal Self-Governance Program. Beginningin 1992, Congressamended
ISDEAA toallow tribal governmentsto consolidate |HS sel f-determination contracts
for multiple IHS programs into a single “self-governance compact.” Under a self-
governance compact, the same transfer of IHS funds and operating control takes
place as happens with a self-determination contract, but the compacting tribe is
authorized to redesign programs and services and to reallocate funds for those
programs and services. BIA programs had been authorized for compacting under a
demonstration program in 1988,% and similar authority was extended to IHS
programsin 1992.% |n 2000, the Tribal Self-Governance Amendments® made the
IHS self-governance program permanent, as Title V of ISDEAA.

Indian Health Care Improvement Act (IHCIA) of 1976.% IHCIA
authorizes many specific IHS activities, sets out the national policy for heath
services administered to Indians, and sets health condition goalsfor the IHS service
population in order to “ assurethe highest possible health statusfor Indians and urban
Indians.”® Most significantly, IHCIA authorizes direct collections from Medicare,
Medicaid, and other third party insurers. It also givesIHS authority to grant funding
to urban Indian organizations to provide health care services to urban Indians and
established substance abuse treatment programs, Indian health professions
recruitment programs, and many other programs. The IHCIA was last fully
reauthorized by the Indian Health Amendments of 1992, which extended
authorizations of its appropriations through FY2000. The authorizations for all
IHCIA programs were later extended through FY 2001.*

Alaska Native and American Indian Direct Reimbursement Act of
2000.% This act amended IHCIA to make permanent a demonstration program for
direct billing of Medicare, Medicaid, and other third-party payorsby Indiantribesand
heal th organi zations with self-determination contracts or self-governance compacts.

& Titlel of P.L. 100-472, act of October 5, 1988, 102 Stat. 2285, 2296.
8 8814 of P.L. 102-573, act of October 29, 1992, 106 Stat. 4526, 4590.
8 p.L. 106-260, act of August 18, 2000, 114 Stat. 711; 25 U.S.C. 458aaa €t seq.

8 P.L. 94-437, act of September 30, 1976, 90 Stat. 1400, as amended; 25 U.S.C. 1601 et
seg., and 42 U.S.C. 1395qq, 1396j (and amending other sections).

8 |HCIA, §3(a); 25 U.S.C. 1602(a).

9 P.L.102-573, act of October 29, 1992, 106 Stat. 4526. Previousreauthorizationsoccurred
in 1980 (P.L. 96-537) and 1988 (P.L. 100-713), and substantial amendments were madein
1990 (P.L. 101-630, Title V).

% Omnibus Indian Advancement Act, P.L. 106-568, 8815, act of December 27, 2000, 114
Stat. 2868, 2918.

92 P.L.106-417, act of November 1, 2000, 114 Stat.1812; 25 U.S.C. 1645 and 1601 note, and
42 U.S.C. 1395qq(e), 1396j(d).
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The demonstration program, involving four tribally operated IHS-owned hospitals
and clinics, had increased collections, reduced the turn-around time between billing
and receipt of payment, eased tracking of billings and collections, and reduced
administrative costs.

Congressional Committee Jurisdiction

Currently a number of committees hold jurisdiction over legidlation affecting
the Indian Health Service. In general, legislation amending an existing statute is
likely to be referred to the committees that held jurisdiction over the original
legislation.

House Jurisdiction. Magjor jurisdiction over Native Americanissues, Indian
health care legidation, and self-governance is held by the Natural Resources
Committee. In matters of public health care and health facilities legislation and for
programs such as Medicaid, Medicare Part B, and the State Children’s Health
Insurance Program (SCHIP), the Energy and Commerce Committee hasjurisdiction.
However, the Energy and Commerce Committee shares jurisdiction with the
Committee on Ways and Means for legislation dealing with Medicare Part B. The
Committee on Ways and Means has exclusive jurisdiction over Medicare Part A.
Bills to reauthorize IHCIA have been referred to the Committee on Natural
Resources, and, in addition, to the Committees on Energy and Commerce and on
Ways and Means for consideration of provisionsthat come under their jurisdiction.
Recent IHCIA reauthorization bills also contain a provision to elevate the IHS
director to thelevel of an assistant secretary within HHS; areauthorization bill with
this provision in the 107" Congress (H.R. 1662) was referred to the Committee on
Government Reform (now the Committee on Oversight and Government Reform),
but bills with the same provision were not so referred in the 108™-110" Congresses.

Senate Jurisdiction. In general, the Committee on Indian Affairs holds
jurisdiction over al Senate legidation relating to Indians. The Senate Hedlth,
Education, Labor and Pensions Committee has jurisdiction over matters of public
health. The Senate Finance Committee has jurisdiction over Medicare, Medicaid,
and SCHIP. Recent Senate IHCIA reauthorization bills have been referred to the
Indian Affairs Committee alone, but in the 109" and 110" Congresses several bills
relatingto provisionsinthe Social Security Act added by IHCIA, regardingMedicaid
and Medicare, originated in or were referred only to the Finance Committee.

Appropriations Jurisdiction. Although IHS is part of the Public Health
Service of HHS, itsannual appropriation isunder the jurisdiction of the Interior and
Environment subcommittees of the Appropriation Committees, in both houses.

% Medicare Part B covers supplementary medical benefits such as physicians and
laboratory services; Medicare Part A coversinpatient hospital and certain related services.
For more detail, see CRS Report RL33712, Medicare: A Primer, by Jennifer O’ Sullivan.
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Current Legislative Issues

There are a number of Indian health issues that have been or likely will be
debated in the 110" Congress. Foremost is the reauthorization of the IHCIA (and
related amendments to the Social Security Act (SSA)).

Reauthorization of the Indian Health Care Improvement Act

Although many, if not al, IHS programs may be considered permanently
authorized by the Snyder Act’s authorization of expenditures for “conservation of
health,”* the IHCIA authorized a number of specific new programs and inserted
Indian provisions in the SSA. IHCIA’s specific authorizations of appropriations
expired at the end of FY2001. Congress has continued to appropriate funds for its
programs.®

Thecurrent Senate [HCIA reauthorization bill, S. 1200, wasintroduced on April
24, 2007, and reported, with amendments, by the Senate Indian Affairs Committee
on October 16, 2007 (S.Rept. 110-197). The current House IHCIA reauthorization
bill, H.R. 1328, which isvery smilar to S. 1200, wasintroduced March 6, 2007, and
referred to the Natural Resources Committee, aswell asto the Energy and Commerce
Committee and the Ways and Means Committee for provisions within their
jurisdictions. The Natural Resources Committee ordered H.R. 1328 reported, with
amendments, on April 25, 2007; the printed report was published April 4, 2008
(H.Rept. 110-564, part 1). The House Subcommittee on Health of the Energy and
Commerce Committee held hearings on H.R. 1328 on June 7, 2007, and marked up
the bill and forwarded it, amended, to the full committee on November 7, 2007.
Another Senate bill, which addresses only IHCIA-related amendments to the SSA,
was ordered reported by the Senate Finance Committee on September 12, 2007; this
bill was introduced January 8, 2008, as S. 2532 and was reported the same day
(S.Rept. 110-255). S. 2532 sprovisionshavealready beenincorporatedinto S. 1200
asreported and into H.R. 1328 as ordered reported by the House Natural Resources
Committee.®

S. 1200 was passed, amended, in the Senate on February 28, 2008. H.R. 1328
wasdischarged from the Energy and Commerce Committee and the Waysand M eans
Committee on June 6, 2008, and the Natural Resources-reported bill was placed on
the calendar.

IHCIA reauthorization has been under consideration since 1999.
Reauthorization billswereintroduced in the 106" (H.R. 3397 and S. 2526), 107" (S.
212 and H.R. 1662), 108" (S. 556 and H.R. 2440), and 109" (H.R. 5312, S. 1057, S.

#25U.SC. 13.

% For adiscussion of the relationship between appropriations and authorizations, see CRS
Report RS20371, Overview of the Authorization-Appropriations Process, by Bill Heniff Jr.

% See U.S. Congressional Budget Office, “Cost Estimate: Medicare, Medicaid, and SCHIP
Indian Health Care Improvement Act of 2007, As Ordered Reported by the Senate
Committee on Finance on September 12, 2007,” October 10, 2007, p. 5.
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3524, and S. 4122) Congresses. Negotiationsamong Indian health proponents, HHS
agencies, other departments, the Administration, and congressional committees and
offices have led to numerous changes in the bills from one Congress to the next.
Extensive hearings have been held on most bills, but only in the 108"-110"
Congresseshavebillsbeen reported from committee. Thelast IHCIA reauthorization
bill introduced in the 109" Congress, S. 4122, combined many of the changes made
to the earlier IHCIA bills during the 109" Congress (H.R. 5312, S. 1057, and S.
3524).

S. 1200 and H.R. 1328 have two hedth-related titles. Title | of each bill
contains three sections, one subsection of which (8101(a)) reauthorizes all of
IHCIA’s eight titles. The other subsections of Section 101 make technical
amendments elsewhere in federal law. Section 102 of Title | concerns sanitation
facilities for the Soboba Band of Luiseno Indians, and Section 103 amends the
ISDEAA to create a new Native American health and wellness foundation. The
Senateadded to Titlel of S. 1200 four more sections, two related to Indian health and
two to other matters. Titlell of each bill containsamendmentsto the SSA, including
SSA provisions previously added or amended by the IHCIA. The Senate added to
Title Il of S. 1200 six additional sections, two on Indian matters and four on
non-Indian Medicare and Medicaid issues. The Senate also added a Titlelll to S.
1200, apologizing to Native American peoplesfor U.S. Indian policy.

S. 1200, as passed by the Senate, and H.R. 1328, as reported, would make
numerous significant changesto current law. They would expand theroles of tribes,
tribal organizations (TOs), and urban Indian organizations (UlIOs) in management
and decision-making; organize behavioral health services (alcohol and substance
abuse, social services, and mental heath programs) into a “comprehensive
continuum” of prevention and treatment programs; create a construction priority
systemfor IHS-funded health facilities; authorizelong-term and hospi ce care; exempt
Indians from Medicaid and SCHIP premiums and copayments; allow urban Indian
health programs (UIHPs) to get reimbursements from Medicare and other third
parties; and establish acommission on how to improve Indian health care delivery.
While retaining the same general structure of the current IHCIA, the bills would
rearrange many existing IHCIA sections so that provisions dealing with similar
topics, such asmental health or third-party reimbursements, areinthesametitle. The
bills would aso centralize separate appropriations authorizations, now scattered
within each of IHCIA’stitles, into asingle general authorization of appropriations
for each title and extend authorizations of appropriations through FY 2017.

Issues and provisions are discussed below in their general order of occurrence
inthebills— S. 1200 as passed by the Senate and H.R. 1328 asreported. Changes
are also noted that were made in H.R. 1328 by the House Health Subcommittee of
the Energy and Commerce Committee, in the version it forwarded to the full
committee in November 2007. The bills are compared with current law and

% See Manager's amendments offered to H.R. 1328 in House Energy and Commerce
Committee' sHealth Subcommittee, November 6, 2007, avail ableat [ http://energycommerce.
house.gov/cmte_mtgsHESUb110707M U/Manager’ s¥%20amendment.pdf], last accessed June

(continued...)
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sometimes with bills from previous Congresses. During the Senate’ s consideration
of S. 1200, the Administration issued a*“ Statement of Administration Policy” (SAP)
on S. 1200.® The SAP objected to about a dozen and a half itemsin S. 1200 and
threatened aveto over aprovisioninvolvingthe Davis-Bacon Act (seebelow). Some
of the new concerns raised by the SAP are noted in the discussions below.

Definitions. The bills add or amend many of the definitions used in the act,
set in IHCIA Section 4. Some of the changes may have program or policy
implications, discussed below.

Expansion of Services Definitions. The bills greatly expand the
definitions of health promotion and disease prevention, which increasesthe range of
servicesthat Indians may demand of IHS, sincetheterms occur frequently in IHCIA.
Forinstance, IHCIA Section 203(b) of the billswould requirethat the HHS Secretary
“shall provide health promotion and disease prevention services to Indians.” The
term health promotion would be expanded from seven items to 34 and would
include general activities, such as “improving the physical, economic, cultural,
psychological, and social environment,” as well as many more specific programs,
such as abuse prevention, community health, and safe work environments (84(11)).
The definition of disease prevention would be expanded to include limitation and
prevention of diseasein general, not just of specific conditions (84(9)). IHSfearsit
may not have the funding or ability to provide all such expanded services (e.g., safe
housing or a safe work environment).*

Entities. The bills would add severa new terms for Indian health services
managed by variousentities: “ Tribal Health Program” and “Indian Health Program.”
The term Tribal Health Program (THP) is defined as atribe or TO that operates a
health program or facility funded partly or wholly by the IHS under an ISDEAA
funding agreement (84(24)). An Indian Health Program (IHP) is defined as any
Indian health program administered directly by the IHS, by a THP, or by atribe or
TO with HHS funding under the Buy Indian Act’™® (84(13)). Many references to
tribesand TOsin current law are changed to THPsin the bills; similarly, references
tothe IHS, tribes, and TOsin current law are changed to IHPs. Current law already
authorizes TOs or tribes to operate some IHS-funded programs, but in the bills the
new terms often expand the types of entitieseligibleto receivefunding or administer
programs.

9 (...continued)
10, 2008.

% U.S. Executive Office of the President, Office of Management and Budget, “ Statement
of Administration Policy: S. 1200 — Indian Health Care Improvement Act Amendments of
2008," January 22, 2008; available at [http://www.whitehouse.gov/omby/legislative/sap/
110-2/saps1200-s.pdf].

% Telephone conversation with an IHS spokesman, November 4, 2004.

100 Act of April 30, 1908, Chap. 153 (60" Cong.), 35 Stat. 70, 71; §23 of the act of June 25,
1910, Chap. 431 (61% Cong.), 36 Stat. 855, 861, as amended; 25 U.S.C. 47.
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Traditional Health Care. Thebillsinseveral sectionsauthorizeor direct IHS
to fund traditional Indian health care practices, training, and practitioners. Some
earlier IHCIA reauthorization billsdefined “traditional health care practices’ as“the
application by Native healing practitioners of the Native healing sciences’ as
opposed to western medicine (e.g., S. 1057, 109" Congress, §4(23)), but the current
bills contain no definition of traditional health care practices. The SAP objected to
IHS-connected use of traditional health care practices without language protecting
the U.S. government from possible liability and litigation.

Indian Health Professional and Human Resources. Asincurrentlaw,
Titlel of both billscoverspersonnel recruitment, scholarships, and other educational
programs. The purpose of thistitleisto increase the number, and enhance the skills,
of Indian and non-Indian health professionals and other health personnel inthe IHS.
To do this, the act authorizes scholarships for preparatory and professional schools.
The bills add UIO programs and employees, where possible, to be eligible for
involvement with training. They also expand the right to a*“ retention bonus’ to all
health professionals employed in or assigned to IHP or UIO programs. They
eliminate nursing school clinics and restrict the existing community-college health
training programs to accredited community colleges on or near reservations.

Community Health. Titlel of the bills also reauthorizes two programs, the
Community Health Representative Program and the Community Health
Aide/Practitioner (CHAP) programin Alaska. Thesetwo programs not only recruit
and train health representatives and aides, but also authorize them to provide health
care, health promotion, and disease prevention services (including some dental
services) to Indian communities, especially rural communities that have difficulty
accessing health services. A new provision in the CHAP authorization in the bills
authorizes anational CHAP program, although excluding certain community dental
health services.

Community Dental Health Services. TheAlaskaCHAP programrecently
started anew Alaska Dental Health Aide Therapist Program.*® The program seeks
to provideaccessto dental carefor residentsof remote Alaskan villageswhich cannot
support full-timedentists. It expandsan existing CHAP program, which trainsaides
in dental education, dental assistance, and preventive dental services, to allow the
aides to be trained as dental health aide therapists, who can perform more
complicated dental work. Although support exists for this expansion of
responsibilities for dental health aide therapists, including among dental hygienists
and the American Public Health Association, the American Dental Association
(ADA) is opposed, because of concerns that dental health aide therapists could be
performing dental work in Alaska that would not be up to the standards of care
offered to everyone else, and concerns that a CHAP dental health aide therapist
program may be extended to the lower 48 states. The ADA argues that because of
severe oral disease in the Alaskan Native population, highly skilled and trained
dentists are needed to solve these dental challenges. Supporters of the dental health

101 Eugene Sekiguchi, Albert H. Guay, L. Jackson Brown, and Thomas J. Spangler, Jr.,
“ImprovingtheOral Health of AlaskaNatives,” American Journal of Public Health, vol. 95,
no. 5, May 2005, pp. 769-772.
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aide therapist program, on the other hand, claim that the need is so great that
specially trained dental therapists could assist and solve many of the dental problems
faced by remote villages. Currently, Alaska CHAP dental health aide therapists
receive training outside the United States, because there are no U.S. programs
training such dental health aide therapists.

Both billswould allow the CHAP dental health aidetherapist programin Alaska
to continue, but would prohibit any CHAP dental health aide therapists outside
Alaska, and would prohibit most oral surgery by therapists and limit their ability to
perform simpletooth extractionsand pul pal therapy to situations certified asmedical
emergenciesby licensed dentists. Both billswould al so require astudy of the Alaska
CHAP denta health aide therapist program, to be conducted by a neutral panel of
“clinicians, economists, community practitioners, ora epidemiologists, and Alaska
Natives’ (8121(c)(1)(B)), whowould make several determinationsonthequality and
adequacy of dental health aide therapist services and on safer and cheaper
alternatives, and report to Congress and the HHS Secretary.

Health Services. Incurrent law, the health servicestitle (TitleIl) authorizes
a number of specific health programs. In the bills Title Il authorizes specific
physical, but not mental, health programs. Programs are moved in from other titles,
new programs are created, and a number of programs are moved to other titles; for
instance, most of the mental health provisions of thistitlein current law are moved
to the bills “behavioral hedth” title (Title VII), and provisions on third-party
reimbursements and managed care are moved to Title IV, which covers Medicare,
Medicaid, and other programs (see discussions below).

The provisions that remain in the health services title broaden the range of
health care services that the IHCIA authorizes IHS to provide. They add to the
purposes of the Indian Health Care Improvement Fund the elimination of funding
inequities for heath care programs. They set out the requirements for the
Catastrophic Health Emergency Fund, including a new single-value threshold cost
($19,000) for treatment of victims. They broaden the provisions on diabetes
prevention, trestment, and control; create an IHS Office of Indian Men’ sHealth; and
add oral health and youth programs to Indian school health education programs.
They enlarge and combine the contract health service delivery areas (CHSDAS) in
North and South Dakota to become one CHSDA covering both states. Both bills
include the current requirement that the IHS establish an epidemiological center in
every IHS service area (8209).

Health-Care-Related Services. The current IHCIA authorizes an IHS
feasibility study of hospice carefor terminally ill Indians and demonstration projects
for home- and community-based care for functionally disabled Indians. IHCIA
Section 213 in both S. 1200 and H.R. 1328 would substitute a general authorization
to fund, via IHS, tribes, and TOs, other health-care-related services and programs,
specifically including hospice care, home- and community-based services, assisted
living, and long-term care. The House Health Subcommittee’ sversion of H.R. 1328
would requirethat funding to flow only through the IHS. Concernshave been raised
about the standards under which these types of care would be provided, the specific
servicesthat might beincluded, and the personseligiblefor such care. H.R. 1328 but
not S. 1200 requires conformance with the “ accepted and appropriate standards’ for
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the type of care provided and requiresthat the relevant state’' s standards apply to the
care provided (unless the HHS Secretary establishes standards by regulation, which
may be no more stringent than state standards). S. 1200 only requires that assisted
living and home- and community-based services meet “ applicable standards.” Both
bills define the services included through definitions; both bills define hospice care
and home- and community-based services by reference to the SSA (and, for hospice
care, other services that atribe or TO determines necessary). S. 1200 but not H.R.
1328 defines assisted living services and long-term care services by references to
other laws. While silent on services to ineligible persons, both bills specify that
individuals eligible for long-term care must meet certain disability criteria, or be
determined eligible by an IHP, and do not require IHS digibility. The
Administration’s SAP, however, objects to the possibility that currently ineligible
persons may become €eligible for IHS-funded services, and also objects to the
expansion to new services.

S. 1200, but not H.R. 1328, authorizes funding for IHP “convenient care
services’ programs, which are defined elsewhere in the bill as primary health care
services (such as urgent care, and “non-emergent” care, prevention, and screening)
that are provided outside regular operating hours or at alternative settings (IHCIA
§8213(d) and 306(c)(2) in S. 1200).

Diabetes. IHCIA Section 204 of S. 1200 (as passed by the Senate) and H.R.
1328 (as reported) replaces the existing diabetes provision with new language that
would require that IHS screen each eligible Indian for diabetes, determine the
prevalence of and thetypes of complications of this disease, and take stepsto reduce
the incidence of diabetes. These bills would also require the Secretary to continue
funding al IHS diabetes programs in existence on the date of enactment or
established thereafter, a provision to which the Administration objects. The House
Health Subcommittee version of H.R. 1328 limitsthe funding requirement to model
diabetes prevention programsin existence on the date of enactment, and addsan end
date of FY2017. The bills would authorize the establishment of dialysis programs,
including purchasing equipment and providing necessary staffing. In addition, if
funding isavailable, the Secretary isrequired to consult with THPsin each IHS area
to establish aregistry of diabeticsin order to track the incidence and complications
of diabetesin the areaand further to ensure that the data are disseminated among all
other areaoffices. ThelHScould also establish adiabetescontrol officer ineach IHS
area office. The bills would aso authorize IHS to establish criteria under which
urban Indian organi zations could receive grant funding for the prevention, treatment,
and control of diabetes.

Licensing of Health Professionals. Under current IHS rules, heath
professionals employed directly by IHS are required to have a state license,
certificate, or registration for their professional field,'*? but the rules do not require
state licensure from each state in which an IHS health professional may practice.
Hence an IHS-employed health professional, if licensed by any one state, may

102.S. Dept. of Health and Human Services, Indian Health Service, Indian Health Manual,
Part 3, Chap. 1, Section 3-1.3(B)(5); available at [http://www.ihs.gov/publicinfo/
publications/ihsmanual/Part3/Pt3Chpt1/pt3chptl.htm].
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provide servicesin an IHSfacility in the same or any other state.'® Both bills (§222
of H.R. 1328 asreported, and 8221 of S. 1200 and the House Health Subcommittee
version of H.R. 1328) would extend this licensing exemption to THP-employed
health professionals, to provide services under the THP's ISDEAA contract or
compact in any state served by that THP. Concerns have been expressed that this
provision of the bills may reduce the quality of health care to Indians. The House
Health Subcommittee version of H.R. 1328 limits the exemption to licensed health
professionals and to the services provided in the THP sfacilities.

Health and Sanitation Facilities. In current law, health and sanitation
facilities are covered in Title I1l. Inthe bills, several programs are transferred into
Titlelll from other titles and new programs are created. Among the new provisions
in the bills are a requirement (instead of a discretionary authorization) that the
Secretary provide financial and technical assistance to tribes, TOs, and Indian
communities to establish utility organizations to operate and maintain sanitation
facilities, an authorization for short-term, emergency IHS assistance to tribesin the
operation of sanitation facilities; a requirement for a feasibility study for a new
health-facility construction loan fund for tribes and TOs; authority for THPs to set
rentson staff quarters; and authority for IHSto accept funding for health carefacility
construction from federal, state, and non-governmental sources. The current IHCIA
prohibits closure of all or part of an IHS-operated health care facility unless an
impact report has been submitted to Congress at |east one year in advance, but, to
prevent facility closures based on reports done many years previoudly, the bills add
arequirement that the impact report be submitted no more than two yearsin advance
(S. 1200 applies these strictures to reductions in service hours as well as closures).

Allocation of Funds. Another new provision is a requirement that the
Secretary develop a priority system for health-care facility construction, instead of
just reporting on the priority system now in use (8301(c)). Thebills, however, retain
current priority levelsfor thetop 10 projectsin four categories of facilities (inpatient,
outpatient, staff quarters, and youth treatment centers), to avoid penalizing projects
that have been slowly rising up the current priority ladder. This retention, or
“grandfathering,” of certain projects current priority levels concerns tribes whose
projects might be delayed even if, under a new system, they were to be assigned
higher priority levels than current top-10 projects. Both bills require the Secretary
to consult with tribes, TOs, and UIOs in developing innovative approaches to
meeting unmet facility needs, but S. 1200 specifies that this may include an “area
distribution fund,” composed of part of health facilities funding, under which each
IHS areawould receive at |east some health facilities funding (which is not the case
under the current priority system).

Small Ambulatory Care Facilities. Section 305 of S. 1200 and H.R. 1328
(asreported) amends a current provision, which authorizes grants to tribes and TOs
to construct or modernize small ambulatory care facilities, to reduce the minimum
service-population size for the grants and change the minimum user-popul ation size
to aminimum number of visits. It also expands an exemption from these minimum-
size requirements, from (under current law) tribes or TOs on islands, to tribal or TO

103 |HS, personal communication, November 19, 2007.
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facilities that are either on islands or on road systems that do not give direct access
to inpatient hospitals. The bills also expand the allowable uses of the grants to
include the reduction of tribal or TO debt incurred to construct or modernize such
ambulatory facilities. The House Health Subcommittee's version of H.R. 1328
restorescurrent |anguageregarding minimum popul ation sizesand del etesthe usefor
debt reduction, but adds a set-aside for grants to Indian communities below a
minimum size.

Convenient Care Facilities. S. 1200, but not H.R. 1328, authorizes
demonstration grants for convenient care services at IHS-funded facilities. S. 1200
definesconvenient care servicesasprimary health care services, including urgent and
nonemergent care, prevention services, screenings, and heal th promotion and disease
prevention services that are “provided outside the regular hours of operation of a
health care facility; or offered at an aternative setting” (IHCIA 8306(c)(2)(A)).

Sanitation Facility Loans. Section 302(c) of H.R. 1328 adds new authority
to use appropriations for IHS sanitation-facilities construction to fund tribes’ loans
for sanitation facility construction and to meet other programs matching or cost-
participation requirements. Section 302(c) of S. 1200 changes this to an
authorization for the Secretary to guarantee loans made to tribes to construct
sanitation facilities, in accordance with Section 302(c) and certain sections of the
Public Health Service Act, and to the extent appropriations are specifically provided
and appropriations for IHS sanitation-facilities construction are not reduced. The
House Health Subcommittee version of H.R. 1328 del etes the authorization to fund
tribal loans from sanitation-facilities appropriations.

HUD Housing Sanitation. Both bills prohibit the use of IHS sanitation-
facilities funding to provide sanitation facilities for new homes funded by the
Department of Housing and Urban Devel opment (HUD) (8302(c)(3)). Congresshas
included asimilar prohibition in annual IHS appropriations acts since FY 2003. The
goal of thisprovisionisfor HUD to fund sanitation facilitiesfor HUD-financed new
homes, so that IHS funds can be used to provide sanitation upgrades or initia
sanitation servicesto existing Indian homesand to homesbuilt or improved by tribes,
the BIA, individuals, or other non-HUD public or private programs.

Davis-Bacon Act Application. The Davis-Bacon Act'® requires the
payment of “prevailingwages’ in construction and renovation contractsto which the
federal government isa party and authorizes the Secretary of Labor to determinethe
prevailing wages for aproject. The current IHCIA applies the Davis-Bacon Act to
facility construction or renovation funded in whole or part by funds authorized under
Titlelll. Provisionsinthe| SDEAA exempt tribesand TOsfrom Davis-Baconif they
both perform the construction under aself-determination contract or self-governance
compact and usetheir own employees.'® Critics of Davis-Bacon arguethat theact’s

104 p . 71-798, act of March 3, 1931, 46 Stat. 1494, as amended; 40 U.S.C., Chap. 31,
subchap. V.

105 25 U.S.C. 450e(a) and 25 U.S.C. 458aaa-8(g). For regulations on the application of
Davis-Baconto IHS construction under theISDEAA, see 25 CFR 900.125(¢c)(4) and 42 CFR
(continued...)



CRS-32

effect isto increase construction costs and reduce the volume of construction, while
proponents of Davis-Bacon argue that it prevents unfair competition and improves
craftsmanship and efficiency.'® Both bills retain the current application of Davis-
Bacon. The Senate-reported version of S. 1200, however, had added exemptions
from Davis-Bacon if a tribe or TO either carried out the project with its own
employees (whether under ISDEAA or not) or else contracted for the work with
ISDEAA (or other federal) funds and made its own determination of prevailing
wages. The January 2008 Statement of Administration Policy had objected to S.
1200’ sDavis-Bacon provision asan expansion of Davis-Bacon requirements, and the
Senate replaced the reported language with current law.

Negotiated Rulemaking for Facilities. Titlelll of some earlier versions
of IHCIA reauthorization, such as S. 1057 (109" Congress), greatly expanded the
application of negotiated rulemaking for IHS facilities.’® Negotiated rulemaking
would have been required in establishing construction standards, sanitation facility
needs, criteriafor participating in IHS-tribal joint ventures, and the priority systems
for facilities construction and for IHS funding to operate tribally constructed
facilities, aswell asin applying Indian preference in construction or renovation of
IHS facilities and approving applications for Indian hedth care delivery
demonstration projects. The Administration objected, arguing that requiring
negotiated rulemaking was resource-intensive and unnecessary. S. 1200 and H.R.
1328 drop almost al the requirements for negotiated rulemaking, except in the
setting of the maximum renovation cost threshold for a health care facility above
which atribe may use maintenance and improvement funds to replace the facility,
where the bills require that the threshold be determined through negotiated
rulemaking (8313(c)). TheHouse Health Subcommitteeversion of H.R. 1328 drops
this remaining requirement for negotiated rulemaking.

Access to Federal Health Services and Reimbursements. Authority
for IHS health-care facilities to receive reimbursements from SSA’s Medicare and
Medicaid programs, contained in IHCIA’s Title IV in current law, was a maor
component of theoriginal IHCIA. The current bills consolidate provisions covering
reimbursements from third parties, whether from SSA programs or private parties,
into both Title Il of the billsand IHCIA’s Title IV asrewritten in Section 101(a) of

105 (. .continued)
137.379; for regulations on Davis-Bacon application to non-ISDEAA construction, see 42
CFR 136.110(b)(3).

1% For more compl ete discussion of theseissues, see CRS Report 94-408, The Davis-Bacon
Act: Institutional Evolution and Public Policy, and CRS Report 94-908, Davis-Bacon: The
Act and the Literature, both by William G. Whittaker.

197 Negotiated rulemaking is a process for making federal regulations in which the federal
agency and representatives of interested groups (e.g., the group or industry to be regulated,
community and public interest groups, or state or local governments) meet as a committee
to reach consensus on a proposed regul ation, before the proposal is published in the Federal
Register (Negotiated Rulemaking Act of 1990, P.L. 101-648, act of November 29, 1990, 104
Stat. 4970; 5 U.S.C., Chap. 5, Subchap. Ill). For a discussion of issues related to this
method of creating regulations, see CRS Report RL32452, Negotiated Rulemaking, by
Curtis W. Copeland.



CRS-33

thebills. Several programsare moved in from other titles of current law, especially
from the health services and miscellaneous provisions titles (IHCIA Titles Il and
V1, respectively), and new provisions are added.

Jurisdiction over Medicare, Medicaid, and SCHIP in the Senate is assigned to
the Finance Committee, which reported bills in the 109" (S. 3524) and 110" (S.
2532) Congresses that moved all IHCIA provisions (whether in current law or
proposed) that amend the SSA out of the IHCIA proper and placed them in adistinct
part of the reauthorization bills!® In the 109" Congress, severa of the IHCIA
reauthorization bills (H.R. 5312 as reported and S. 4122 as introduced) later
incorporated much of the Finance Committee proposals as Title Il of each bill. S.
1200 and H.R. 1328 in the 110" Congress followed suit, retaining in IHCIA’ s Title
IV only those provisions related to Medicare, Medicaid, and SCHIP that do not
amend the SSA, and placing amendments to the SSA in Title Il of each bill.*®

To reduce confusion, this section of the report (as well as the section below
titled “ Amendments to the Social Security Act”) distinguishes between “Title Il of
the bills,” where the bills place SSA amendments, and “IHCIA Title IV,” whichis
amended in Title | of the bills. This section discusses only provisionsin IHCIA’s
TitlelV.

Several of the revised IHCIA provisions would change the status of tribes and
TOswithregardtorecovering fundsunder federal health care programs, in particular
Medicare, Medicaid, and SCHIP. (These programs are administered in HHS's
Centers for Medicare and Medicaid Services, or CMS, and so are called CMS
programs.) For example, IHCIA Section401(a) in S. 1200 and H.R. 1328 addsUIOs
and SCHIP to existing IHCIA Title IV language excluding Medicare or Medicaid
reimbursements from being considered when determining annual Indian health
appropriations. Additional changesto IHCIA's Title 1V are discussed below.

Special Fund for Reimbursements. IHCIA Section401(c) in S. 1200 and
H.R. 1328 (as reported) continues the authority for a special fund (administered by
the HHS Secretary) into which must be paid Medicaid reimbursements for services
provided by IHS facilities, but expands the special fund’ s reach to include not only
Medicaid payments but also payments from any SSA program. Payments from the
special fund go to IHS service units, and Section 401(c) of the billsincreases from
80% to 100% the proportion of any reimbursement that must go to the service unit
that provided the health services. Section 401(c) also broadens the allowable uses
of the reimbursement funds to authorize expenditures to reduce health resource

108 J.S. Congress, Senate Committee on Finance, Medicare, Medicaid, and SCHIP Indian
Health Care Improvement Act of 2006, report to accompany S. 3524, 109" Cong., 2™ sess.,
S.Rept. 109-278 (Washington: GPO, 2006); and U.S. Congress, Senate Committee on
Finance, Medicare, Medicaid, and SCHIP Indian Health Care Improvement Act of 2007,
report to accompany S. 2532, 110" Cong., 2™ sess., S.Rept. 110-255 (Washington: GPO,
2008).

199 1n current IHCIA law, several sectionsin Title IV amend the SSA. S. 1200 and H.R.
1328 remove SSA amendmentsfrom IHCIA TitlelV and changethe sectionssothey simply
cross-reference the relevant SSA provision in Title 11 of each bill.



CRS-34

deficienciesin the tribe(s) served, once expenditures sufficient for compliance with
Medicare and Medicaid requirements have been made. The House Health
Subcommittee version of H.R. 1328 limits the SSA programs that pay
reimbursements into the special fund to Medicare and Medicaid, and limits the
allowable uses (after compliance expenditures) to increasing the capacity, quality,
and accessibility of the facility’s services.

Direct Reimbursement. The Alaska Native and American Indian Direct
Reimbursement Act of 2000 (see* Statutory Authority” above) amended the IHCIA
to require HHS to establish a program under which THPs might directly bill and
receive reimbursements from Medicare, Medicaid, and other third-party payors, for
prescribed services provided to eigible participants.*® Under current IHCIA law,
reimbursementsfor THPs choosing direct billing go directly to the THP, not into the
specia fund. HHS must approve THPS' applicationsto participate and must monitor
participating heathfacilities performance. Participating healthfacilitiesmust report
annually to HHS and must expend reimbursements first to achieve or maintain
compliance with Medicare and Medicaid requirements, and may expend the funds
to improve the tribe’ s health resources deficiency level only if there are funds left
over.

In the bills, IHCIA Section 401(d) provides THPs with direct authority to do
direct billing and deletes current requirements for HHS approval, monitoring, and
reports. It expands the allowable uses of the reimbursements to include not only
complying with CMS programs’ requirements but also providing additional health
care services, improving health care facilities and programs, achieving any of the
IHCIA objectiveslisted in IHCIA Section 3, or carrying out “any health carerelated
purpose.” It also subjects reimbursements to all applicable auditing requirements.
HHS has objected to expanding the alowable uses beyond the original purpose of
meeting CM S program requirements; specifically it objects to the inclusion of any
IHCIA Section 3 objective and “any health care related purpose’ as allowable uses.
The House Health Subcommittee version of H.R. 1328 expands the programs
covered to include SCHIP and limits the allowable uses to the same ones as the
specia fund (compliance expenditures and increasing the capacity, quality, and
accessibility of the services).

Outreach Grants. IHCIA Section 402 of the bills expands the current
program of grantsto TOs for outreach — intended to encourage Indian enrollment
in Medicare and Medicaid, including by paying premiums and processing
applications — to cover SCHIP enrollment and to include grantsto UIOs. H.R.
1328 (as reported) requires that HHS facilitate cooperation with and agreements
between the states and IHS, tribes, TOs, and UIOs (aparallel provision is contained
in Section 202 of Titlell of thebills). S. 1200 and the House Health Subcommittee
verson of H.R. 1328 change the requirement to facilitate cooperation to a
reguirement to devel op and disseminate best practicesfor facilitating agreements(the
Health Subcommittee version further requiresthe Secretary, acting through CM S, to
consult with states, IHS, tribes, TOs, and UIOs on this activity). The application
processing provision in current law is moved to Title 11 of the bills.

10 See 25 U.S.C. 1645.
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Rights to Reimbursements from Third Parties. Current IHCIA law
givestheUnited States, tribes, and TOstheright to recover the “ reasonabl e expenses
incurred” in providing health servicesto individuals, including through civil actions
in court (except the United States may not recover against a tribal or TO salf-
insuranceplan). IHCIA Section 403inthebillsexpandstheright to recover to UIOs,
changestheright to recover to “ reasonable chargesbilled,” and grantstribesand TOs
the same rights of recovery from any persons with liability (or their insurers) under
the Federal Medical Care Recovery Act'*! asthe United Stateswould have. HHSis
concerned that the change from “expenses incurred” to “charges billed” may —
because IHPs do not bill for services to IHS-eligible persons — allow responsible
third parties to argue that they are not liable because no charges have been billed.
The House Health Subcommittee version of H.R. 1328 allows recovery of the
highest amount the third party would pay for care by nongovernmental providers
(even if higher than reasonable charges billed).

Purchase of Health Coverage with Federal Funds. A new provision
in the bills, IHCIA Section 405, allows tribes, TOs, and UlOs to use federal health
services funds and reimbursements to purchase health benefits coverage, such as
through atribal health care plan, a health insurance provider or managed care plan,
or aself-insurance plan. Tribes, TOs, and UlOs are allowed to base the purchase of
health care coverage on beneficiaries’ financial need. S. 1200 allows purchase of
coverage through high deductible or health savings account plans, while the House
Health Subcommittee version of H.R. 1328 excludes purchase of coverage through
high-deductible health plans (or through heal th flexibl e spending arrangements). The
House Health Subcommittee version of H.R. 1328 adds a requirement that the
coverage must qualify as “creditable coverage” as defined in the Public Health
Service Act.**?

Sharing Arrangements with Veterans Affairs and Defense
Departments. Another new provisioninthebills, IHCIA Section 406, authorizes
HHS to enter agreements for IHS, tribes, and TOs to share medical facilities and
serviceswith the VA and the Defense Department. Thisprovision also createsanew
requirement that the VA and the Defense Department reimburse IHS, tribes, or TOs
for services provided to beneficiaries eligible for services from either the VA or
Defense. The House Health Subcommittee version of H.R. 1328 deletes this
requirement for VA and Defense reimbursements. The Administration’s SAP
objected to the reimbursement provision as a change to the allocation of costs for
Indian veterans' health care costs between IHS and the VA under current law.

S. 1200 adds anew Section 407 that reaffirmsthe goal s of a2003 memorandum
of understanding between IHS and VA’ sV eterans Health Administration regarding
VA treatment of eligible Indian veteransat IHSfacilities. New Section 407 requires
the HHS Secretary to provide for payment for such treatment and to establish
guidelinesfor such paymentsto the VA, and prohibits use of funds appropriated for
IHS facilities, CHS, or contract support costs to make such payments. The section
also authorizes local memoranda of understanding, requires consultation with

Hp | | 87-693, act of September 25, 1962, 76 Stat. 593, asamended; 42 U.S.C. 2651 et seq.
1242 U.S.C. 300gg(c)(1).
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affected tribes in negotiating such local memoranda, and defines “eligible Indian
veteran.” H.R. 1328 has no similar provision.

Payor of Last Resort. If anIndianiseligiblefor health care services under
any other federal or state program, the IHS may assist that Indian to enroll in the
program and collect for that Indian’ sheal th services provided through the IHS. After
all other sources of payment are applied (includingMedicaid, Medicare, SCHIP, any
state program, or any private insurance), the IHS pays for services or costs not
covered by those programs. Under a regulation in the current Code of Federal
Regulations, the IHS is designated as the payor of last resort, although only for
contract health services.™® New IHCIA Section 408 in S. 1200 and Section 407 in
H.R. 1328 broaden the “payor of last resort” designation to cover all services
provided to eligible persons and extend the designation from the IHS to THPs and
UIO hedlth care programs. The House Health Subcommittee version of H.R. 1328
adds an exception, specifying that IHPs and UIOs are not payors of last resort for
servicesto individuals eligible for VA or Defense health services.

Exemption of Entities from State or Local Licensing. IHS-operated
entities are exempt from state licensure requirements because of their federal
status.** Facilities funded by IHS but operated by tribes, TOs, or UIOs are not so
exempt. New IHCIA Section 408 in H.R. 1328 and Section 409 in S. 1200 exempt
entities operated by the IHS, tribes, TOs, and UIOs from having to be licensed or
recognized under state or local laws asacondition for eligibility for reimbursement
from any federal health care program. Instead, such an entity shall be deemed to
have met such state or local licensing requirementsif it is determined that the entity
“meetsall applicable standardsfor such licensure.” If any staff member of the entity
lacks astate or local license required for itslocation, that fact may not be taken into
account if the staff member hasavalid license from another state. The bills prohibit
payments by federal health care programs to entities or individuals who have been
excluded from participation in any federal health care program or whose license is
under suspension by the state. A parallel amendment to the SSA isin Section 205
of Titlell of the bills.

HHS opposes exemption of tribal, TO, and UIO entities from state licensure,
arguing that it would not be consistent with maintaining quality of care. Thebillsdo
not state who determines that an entity meets all the applicable standards, and place
no limits on the number or proportion of entity staffers who may not have state or
local licenses. The House Health Subcommittee version of H.R. 1328 deletes both
this section and Section 205 in Title 11 of the bills.

Feasibility Study of Treating the Navajo Nation as a State under
Medicaid. Both bills require the Secretary to study the feasibility of alowing the
Navajo Nation — a tribe with significant reservation land and population in three
states (Arizona, New Mexico, and Utah) — to be treated as a state for the purposes
of Medicaid servicesfor all Indians within its boundaries. The study would assess
whether an entity should be established to which, like a state Medicaid agency, the

13 See 42 C.F.R. 136.61.
14 |HS, personal communication, November 19, 2007. See also 42 CFR 431.110(b).
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Secretary could pay all Medicaid and related administrative expenditures that would
ordinarily go to the states of Arizona, New Mexico, and Utah for Indians living
within Navajo boundaries.

Urban Indian Health Services. In current law, IHS funding for urban
Indian health programs is authorized in IHCIA Title V. The sametitlein the bills
contains new and more inclusive programs for urban Indians and establishes a
Division of Urban Indian Health in IHS. It also adds several new programs and
greatly revises others. The bills authorize a UIO to provide health care servicesin
any urban center, instead of just in the urban center where the UIO is located, and
also authorize HHS funding for the construction and operation of at least two (in S.
1200, one) residential treatment centers in each state, for urban Indian youth who
need culturally competent al cohol and substance abuse treatment services. Besides
the annual onsite evaluations of UIHPs required in current law, the bills add as an
aternative the option of accepting evidence of the UIO’s accreditation by a
recognized Medicarereview entity (the House Health Subcommitteeversion of H.R.
1328 deletes this alternative option). Grants to UIOs are authorized for diabetes
prevention, treatment, and control, similar to existing diabetes grants to tribes and
TOs under IHCIA Title Il. UlOs are given access to the Community Health
Representatives program (see IHCIA Titlel). Both bills authorize HHS to study the
feasibility of federal direct or guaranteed loans for UIO facilities construction, and
require that IHS consult (or, in S. 1200, confer) with UIOs “to the greatest extent
practicable.” The bills make all changes effective immediately upon enactment,
whether any implementing regulations have been promulgated or not.

Some previous billsreauthorizing the IHCIA would have extended to UIOsthe
protections of the Federal Tort Claims Act (FTCA),™ given UIOs access to federal
vendorsand supplierson the same basisasfederal executive agencies, and expanded
the current authorization for UlOsto use HHSfederal facilitiesto include equipment
and other personal property inthefacilities. None of these proposalsareincludedin
S. 1200 or H.R. 1328.

Constitutionality of Urban Indian Health Program. IHCIA extends
eigibility for its urban Indian health program not only to members of federally
recognized tribes but also to persons who are not members of such tribes, including
membersof state recognized tribes, membersof tribeswhosefederal recognitionwas
terminated after 1940, non-member descendants of tribes, and individuals who are
Alaska Native or are considered to be Indian by the Secretary of the Interior or the
HHS Secretary.*'® Federally recognized Indiantribesare considered political entities
by the federal government, so federal assistance to such tribes and their membersis

115 Act of August 2, 1946, Chap. 753 (79" Cong.), Title 1V, 60 Stat. 842, as amended; 28
U.S.C,, Chap. 171. IHSemployees, asfederal employees, are covered by the FTCA. Tribes
and tribal organizationswith ISDEAA contracts or compacts, and their employees, are also
covered by the FTCA (25 U.S.C. 450f(d), 25 U.S.C. 450f note). See GAO, Federal Tort
Claims Act: Issues Affecting Coverage for Tribal Self-Determination Contracts
(GAO/RCED-00-169, July 2000), availableat [ http://www.gao.gov/archive/2000/rc00169.
pdf]. UlOswith contracts under IHCIA Title V are not covered.

16 25 U.S.C. 1603(c), (f).
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not based onrace. TheU.S. Department of Justice has questioned whether the urban
Indian eligibility standards, insofar asthey go beyond federally recognized tribes, are
racially based, and thus whether the current urban Indian health program meets
Constitutional equal protection standards.**” Proponents of the urban Indian health
program argue that state-recognized tribes are also political entities and that the
IHCIA’s definition of urban Indians meets the necessary legal tests.™® In the years
sincethe urban Indian health program was authorized in the original IHCIA in 1976,
there have been no challenges to the constitutionality of the urban Indian health
program, so therearenofederal court decisionson the questionsraised by the Justice
Department.

IHS Organizational Changes. The bills make no change in IHS's
organizational status as a part of the PHS within HHS, but H.R. 1328 establishes a
new position of Assistant Secretary of Indian Heath. The bills also authorize
contracts and agreements with federal and state agencies and private and nonprofit
organizations for enhancing information technology and add requirements that the
automated management information system include a training component and an
interface mechanism for the patient billing and accounts receivable system.

Elevation of the Director. Section 601 of H.R. 1328, in all versions,
elevates the Director of IHS to the new position of Assistant Secretary of Indian
Health under the Secretary of Health and Human Services. The new assistant
secretary would beresponsiblefor reporting to the Secretary on al policy and budget
mattersrelating to Indian health, coordinating department activities on Indian health
matters, advising on al Indian health matters, and representing Indian issues to the
heads of other HHS agenciesand programs. S. 1200 as passed by the Senate dropped
this provision.

Behavioral Health Programs. Current law has atitle (IHCIA Title VII)
covering acohol and substance abuse programs. The bills expand the existing title
to cover al mental and behavioral health programs, not just alcohol and substance
abuse. The aim is to create a “comprehensive behavioral health prevention and
treatment program” (see Sections 701 and 703 in the bills). Title VII in the bills
brings together all the mental and behavioral health programs that arein other titles
of current law, generally substitutes the term “behavioral heath” for the terms
“mental health” and“a cohol and substanceabuse,” expandseligibility and additional
practices, and adds mandates to consult with tribes and TOs on policy decisions.

17 “Prepared Statement of C. Frederick Beckner 111, Deputy Assistant Attorney General,
Civil Division, Department of Justice,” in U.S. Congress, Senate Committee on Indian
Affairs, Indian Health Care Improvement, hearings, 110" Cong., 1% sess., March 8, 2007,
S.Hrg. 110-53 (Washington: GPO, 2007), pp. 41-42. Seealso“ Department of Justice White
Paper,” availableat [http://www.nihb.org/docs/ihcia_doj 2006-10 opposition_paper.pdf],
pp. 2-3; the unofficial release of thisunofficial Justice Department paper was discussed in
the March 8, 2007, hearings (S.Hrg. 110-53, pp. 16-18).

118 « Statement of Edward P. Lazarus, Partner, Akin Gump Strauss Hauer & Feld, LLP,” in
U.S. Congress, Senate Committee on Indian Affairs, Indian Health Care Improvement,
S.Hrg. 110-53, pp. 81-100.
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The bills require HHS to provide a “ comprehensive continuum of behavioral
health care * (within feasibility and appropriations limitations) that includes nine
specified sets of services, including outpatient and residential treatment, acute
hospitalization, detoxification, emergency shelter, transitional living, and
community-based prevention, intervention, and aftercare (§701). The section also
requires various specific behavioral health services for Indian children, adults,
families, and elders. Section 703 expands the current requirement for a
comprehensive alcohol and substance abuse prevention and treatment program to a
comprehensive behavioral health, prevention, trestment, and aftercare program.
Section 703 in S. 1200 and H.R. 1328 (as reported, but not the House Health
Subcommittee version) adds tribes and TOs to the current authorization for IHS to
use CHSfor treatment services. Section 709 of the bills authorizes HHS to provide
one inpatient mental health care facility in each IHS service area (with California
being divided into two areas). Section 708 creates a youth telemental health
demonstration project targeting Indian youth suicide. In addition, Title VII of the
bills expands the alcohol and substance abuse programs for women and youth to
cover all behaviora health problems and adds a set-aside for UIOs in the women's
program (88706-707). Title VIl aso expandsthe program for community education
andinvolvement to all behavioral healthissuesand allows(in S. 1200 and H.R. 1328
as reported but not in the House Health Subcommittee version) implementation by
tribes and TOs (8710); changes the fetal acohol disorder (FAD) program to add
diagnostic clinics, early intervention projects, and FAD housing (8712); requires
(current law authorizes) establishment in every IHS service area of treatment
programs for both child sexual abuse victims and (in H.R. 1328 but not S. 1200)
child sexual abuse perpetrators (§713); and changes the behavioral health research
program by making tribes, TOs, and UIOs, instead of the IHS, the contractors with
research ingtitutions (8714 in H.R. 1328 and §716 in S. 1200).

Other Issues. In current law, a number of separate provisions covering
reports, regulations, and a variety of other topics are included in a“Miscellaneous’
titte (IHCIA Title VII1). Thebillsretain thistitle, but add anumber of new programs
and move many provisions of current law to other titles.

Reports. Many titlesof the current IHCIA contain requirementsfor annual or
one-time reports to Congress, and current IHCIA Title VIII requires additional
reports and directs that most of the reports be transmitted to Congress with the
President’ s annual submission of the U.S. government budget (§8801). S. 1200 and
H.R. 1328 retain this pattern, but they require the reports to be transmitted directly
to Congress; expand the required report on the impact of new national health-care
programs to cover HHS consultation with TOs and UIOs; add SCHIP to the
accounting on reimbursementsfrom other CM S programs (M edicaid and Medicare);
and add areport on Indian use of contract health services. Thebillsdrop aprovision
of earlier versions (e.g., H.R. 5312 and S. 1057 in the 109" Congress) requiring a
comparison of actua Indian health appropriations with the amounts needed to
achieve Indian parity with the general population in health status and services. The
House Health Subcommittee version of H.R. 1328 adds a report on compliance by
IHS, tribal, TO, and UIO facilities with IHS credentialing and state licensure
requirements. It also moves to the CM S accounting report (from Title |1, Section
209, of the bills) requirements for information on Indians who use CM S programs,
their use of IHS, and their health status. The Statement of Administration Policy
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objectsto requirementsfor new reports, arguing that they restrict HHS flexibility to
deliver health care services.

Negotiated Rulemaking for Regulations. S.1200andH.R. 1328increase
the number of instances where IHS must conduct negotiated rulemaking™® to create
programs regulations. Under the current IHCIA (8802), the requirements for
regulationsarethat IHS must first consult with tribesand TOs and must publish final
regulationsin the Federal Register at |east 60 days prior to their effectivedate. The
new IHCIA Section 802 in the bills requires negotiated rulemaking for regulations
relating to health services (Title 1), behavioral health (Title V1), and Section 313(c)
(see “Hedlth and Sanitation Facilities,” above) and Section 807 (regarding health
servicesfor IHS-ineligible persons), and allows discretionary rulemaking under the
Administrative Procedure Act'® for human resources (Title 1), facilities (Title I11),
reimbursements (Title IV), and urban Indian health (Title V). Earlier versions of
IHCIA reauthorization (e.g., S. 1057 in the 109th Congress) required negotiated
rulemaking in many more programs, including most of human resources(Titlel) and
facilities (Title 111), and also prohibited rulemaking on IHS organization (Title VI)
and for the miscellaneous-provisionstitle (Title VIII). Section 802 in the bills also
sets a deadline for publication of all proposed regulations of two years after
enactment, requiresaminimum timelength for comment periods, and setsadeadline
for publication of all final regulations of three years after enactment. A provisionin
earlier bills, setting adeadline after which HHS authority to make IHCIA regul ations
would expire, is not included in H.R 1328 or S. 1200.

As noted above, the Administration opposed many negotiated rulemaking
reguirements, arguing that negotiated rulemaking was more resource-intensive and
was not necessary.

Abortion. Under current IHCIA law, funds appropriated for the IHS must
follow whatever limitations on funding for abortions there are in the HHS
appropriations act for the same time period.*?* This restriction, added in its current
form to the IHCIA in 1988, appliesto any IHS funds expended by IHPs and UIHPs.
Such limitations on federal funding for abortion are usually known as “Hyde
Amendments.” TheHyde Amendment inthe current HHS appropriationsact forbids
funding for abortion — or for health benefits coverage (defined as the package of
servicesprovided by amanaged care organi zation) that includes coverage of abortion
— except in cases of rape or incest or when the mother has aphysical condition that
would endanger her life unless an abortion were performed.'?

195 U.S.C., Chap. 5, Subchap. I1l. See “Negotiated Rulemaking for Facilities,” above.

120 Act of June 11, 1946, Chap. 324 (79" Cong.), 60 Stat. 237, asamended; 5 U.S.C., Chap.
5.

21 HCIA 8§806; 25 U.S.C. 1676.

122 Consolidated Appropriations Act, 2007, P.L. 110-161, Div. G, TitleV, 88507-508, 121
Stat. 1844, 2208-2209. For fuller discussion of the Hyde Amendments, see CRS Report
RL 33467, Abortion: Legisative Response, by Jon O. Shimabukuro and Karen J. Lewis.
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S. 1200 was amended on the Senate floor to add a provision (Sec. 805(a)-(b))
that replaces the current law with language similar but not identical to the current
Hyde Amendment. Theprovisiondiffersfromthe Hyde Amendment intwo respects:
the incest exception is applied only to incest against a minor, and the term “health
benefits coverage” isredefined to include services under a contract, compact, grant,
or other agreement. Proponents of the provision argued that, because the Hyde
Amendment in HHS appropriations acts must be voted on every year, it is subject to
changeevery year, whilethe provision would make the Hyde A mendment permanent
in its application to the IHS. An opponent of the provision, the private nonprofit
National Indian Health Board, argued that the IHS aready complies with the Hyde
Amendment and should not be held to different standards from other HHS programs,
and that the amendment isunnecessary and duplicativeinsofar asit isthe sameasthe
Hyde Amendment.

H.R. 1328, in both the introduced and House Health Subcommittee versions,
retains the abortion provision in current law.

Eligibility for Services. Section 811 of H.R. 1328 (but not S. 1200) addsto
IHCIA a provision postponing the application of a 1987 IHS regulation on health
services digibility until IHS submits to the House and Senate Appropriations
Committees a budget proposal that reflects any increased costs associated with the
proposed changesin €ligibility, and the budget proposal has been enacted into law.
Application of the 1987 regulation has been continualy postponed in annual
appropriations acts. (See“Eligible Population,” above.)

Labor Law Exemption. Section 811 of S. 1200, as passed by the Senate,
extends to tribes and TOs carrying out self-determination contracts or self-
governance compactsthe same exemptionsfromthe National Labor Relations Act*®
that federal, state, and local governmentsenjoy. H.R. 1328 hasno similar provision,
inany of itsversions, nor does current IHCIA law. Section 811 of S. 1200 does not
limit the application of this exemption to ISDEAA contracts or compacts with IHS
or HHS, so the exemption may apply to ISDEAA contracts and compacts with all
federal agencies.

Entitlement or Non-Entitlement.*** |HCIA Section 813 of S. 1200 and
H.R. 1328 as reported (Section 812 of the House Health Subcommittee version of
H.R. 1328) would establish a national bi-partisan commission on the delivery of
Indian health care. Earlier versionsof IHCIA reauthorization, introduced inthe 108"
and preceding Congresses, would have created a commission focused entirely on
Indian health care entitlement, with directionsto recommend whether health services
could be provided to Indians under an entitlement program.

128 Act of July 5, 1935, Chap. 372 (74" Cong.), 49 Stat. 450, as amended; 29 U.S.C., Chap.
7, subchap. 1.

124 See the discussions at Jo Ann Kauffman, Reauthorization of the Indian Health Care
Improvement Act: Background and Issues (Henry J. Kaiser Family Foundation, October
1999), pp. 32-36; available at [ http://www.kff.org/minorityheal th/upl oad/Reauthorization-
of-the- Indian-Heal th-Care-Improvement-Act-Background-and-I ssues-Report.pdf]; and U.S.
Commission on Civil Rights, Broken Promises, pp. 107-108.
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The IHS health care delivery program is not an entitlement under federal law.
IHS cannot commit funding for services if that funding has not been appropriated.
Consequently, IHS health services depend each year ontheannual appropriation. An
entitlement program, on the other hand, such as Medicaid and Medicare, statutorily
obligates the federa government to make payments to any person who meets the
legal criteriafor eligibility. An entitlement program may be funded through either
permanent or annual appropriations, but the program’s law requires that Congress
appropriate whatever funds are needed. One of the major issues addressed in the
IHCIA reauthorization bills before Congress is the tension between (1) the choices
that must be made under the constraints of afinite annual appropriation and (2) the
view of many Indiansthat their health care servicesare (or should be) an entitlement
and, assuch, arethe soleresponsibility of thefederal government under trust or treaty
obligations.

To its proponents, the advantage of an entitlement program for Indians would
be that federal spending on eligible Indians' health care would not be limited to a
specific appropriated amount. Spending controls on entitlement programs are done
either by reducing benefits, limiting the conditions covered, changing the eligibility
requirements for beneficiaries, or generating new revenues, so among the issues to
be considered would be whether and how to limit the entitlement’ slevel of spending.
Entitlement proponentsarguethat Indians’ lossof land and resourcesjustifiesmaking
Indian health care an entitlement program, despite the cost. Some advocates are
concerned about how a“ beneficiary” would bedefined, and whether Congresswould
require“meanstesting” as part of thedligibility criteria. These supportersarguethat
if Congressimposed means testing, those Indians not meeting the means test would
havetheir treaty rights abrogated. Some opponentsarguethat federal Indian treaties
and agreements did not promise unlimited health care servicesto al Indians, or else
that Indians have already been compensated for lost lands and resources. Other
opponentsquestion whether an entitlement’ s* benefit package” would cover thenon-
clinical services(e.g., sanitationfacilities) provided now through IHS. If non-clinical
services were not provided, some believe that the quality of care would diminish
under an entitlement program.

The commission authorized under S. 1200 and H.R. 1328 would make
recommendations on Indian health care delivery and related issues, including “the
optimal manner” — such as entitlement — in which to provide Indian health care.
The Administration’s SAP objected to the commission, arguing it was unnecessary
because HHS and IHS continualy try to improve health care services delivery to
Indians.

Charges for Health Care Services (Cost-Sharing). Currently the IHS
isforbidden to charge eligible Indians for services, nor can it requiretribesand TOs
with ISDEAA arrangements to charge them.™® IHS policy since at least 1967 had
beenthat it was not required to charge Indiansfor services.'*® Congressadded annual

12525 U.S.C. 1681 and 25 U.S.C. 458aaa-14(c).

126 U.S. Department of Health and Human Services, Indian Health Service, Indian Health
Manual, Part 2, Chap. 2, “Payment for Services,” |ast updated November 2, 1967; available
(continued...)
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prohibitions against IHS charging for services in the annual appropriations acts for
IHSfor FY 1985-FY 1995, before making the prohibition permanent in 1996."* Four
yearslater Congressal soforbade IHSfrombillingunder ISDEAA and fromrequiring
tribes or TOs to do s0.'®

IHS had assumed that the statutory prohibitionsagainst itscharging for services
also covered tribes and TOswith ISDEAA arrangements, as had been confirmed in
a1996 ruling by the HHS Departmental AppealsBoard.*® In January 2008, however,
in a case involving a California tribe negotiating an ISDEAA self-governance
compact with IHS, afederal district court rejected that argument, finding that IHS
could not deny thetribe’ scompact merely becausethetribe planned to charge Indians
for services for which IHS could not charge.*®* IHS did not appeal thisruling.

The Senate amended S. 1200 to add a new provision, Sec. 816, that specifies
that nothing in the IHCIA limits the ability of a THP operating an IHS-funded
program through an ISDEAA self-governance compact to charge an Indian for
services it provides. (Section 816 also adds that nothing in the IHCIA authorizes
IHS either to charge an Indian for services or to require a THP to charge an Indian
for services.) The provision does not address whether THPs operating programs
under an ISDEAA self-determination contract may charge Indians for services, and
leaves to compacting THPs the decisions on the amounts to charge, the criteriafor
charging, or the programsfor which to charge. The Senate passed S. 1200 with this
amendment. H.R. 1328 hasno similar provision, in either the reported version or the
House Health Subcommittee’ s version.

Cherokee Freedmen. A membership dispute within the Cherokee Nation
of Oklahoma (CNO) may lead to the addition of a provision to an IHCIA
reauthorization bill that would restrict CNO access to IHS funding and services.™*
The Cherokee Nation, one of the two largest federally recognized tribes, voted in
March 2007 to amend the membership criteriainitstribal constitution so asto limit
membership to descendants of only one of the CNO “DawesRolls’ (compiled by the
federal government in the early 20™ century), namely the so-called “bloodroll.” The
effect of theamendment isto drop from tribal membership all those descended solely
from another Dawes Roll, the so-called “Freedmen roll.” The previous tribal

126 (,.continued)
at [http://www.ihs.gov/publicinfo/publications/ihsmanual /Part2/pt2chapt2/pt2chpt2.htm],
last accessed April 11, 2008.

127 25 U.S.C. 1681 notes.
128 25 U.S.C. 458a8a-14(C).

129 Nizhoni Smiles, Inc. v. Indian Health Services, DAB CR450 (1996); available at
[http://www.hhs.gov/dab/deci sions/cr-450.htm].

130 qusanville Indian Rancheria v. Leavitt et al., 2008 U.S. Dist. LEXIS 365 (E.D. Cal.,
January 3, 2008, No. 2:07-cv-259-GEB-DAD).

131 “Cherokee Freedmen Issue Affects Debate on Hill,” Indianz.com, April 14, 2008,
available at [http://www.indianz.com/News/2008/008164.asp]; and “House Committees
GivenExtensiononIHCIA,” Indianz.com, April 28, 2008, availableat [ http://www.indianz.
com/News/2008/008424.asp] .
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constitution approved in 1976 included descendants of either roll as members. The
Cherokee Freedmen oppose the 2007 amendment, arguing that it i s discriminatory**
and violates an 1866 treaty between the United States and the Cherokee Nation.*
The CNO argues that a tribe should be able to determine its own membership and
that the amendment simply limits CNO membership to persons with Cherokee
ancestry.® Both CNO courts and federal courts are considering cases related to
Cherokee Freedmen membership in the CNO. A May 2007 CNO court injunction
reinstated the Cherokee Freedmen’s tribal membership until the court decided
whether the 2007 amendment was legal .**°

L egislationalready introduced (H.R. 2824, 110" Cong.) would sever theCNO'’s
government-to-government relationship with the federal government (making the
CNOineligiblefor federal Indian programs), and suspend the CNO’ sright to conduct
gaming under the Indian Gaming Regulatory Act,"* until the CNO isin compliance
with the 1866 treaty and the Cherokee Freedmen’s tribal membership is restored.
Amendments to House bills concerning Indian housing (H.R. 2786) and economic
development (H.R. 3002) programs would also make the CNO ineligible for these
programs pending CNO compliancewith the 1866 treaty and restoration of Cherokee
Freedmen membership (although H.R. 2786 would suspend CNO ineligibility while
the CNO court injunction against the 2007 amendment isin force). Itislikely that
a Cherokee Freedmen provision, were it offered as an amendment to an IHCIA
reauthorization bill, would placerestrictionson IHS and other federal health funding
for the CNO similar to those in these three bills.

Amendments to the Social Security Act

Separate from the reauthorization of the IHCIA, S. 1200 and H.R. 1328 amend
several sections of titles XVIII (Medicare), XIX (Medicaid), XXI (SCHIP), and XI
(general provisions) of the Social Security Act. Asnoted above (* Accessto Federal
Health Servicesand Reimbursements’), amendmentsto SSA wereremoved fromthe
IHCIA proper and incorporated into aTitlell of the billsinthe 109" Congress. SSA
amendmentsremainin Title Il inboth S. 1200 and H.R. 1328 in the 110" Congress.
Asin the above section, this section of the report distinguishes between “Title Il of
thebills,” wherethe bills place SSA amendments, and “IHCIA’sTitle 1V,” whichis

132 See Descendants Of Freedmen Of The Five Civilized Tribes, “Why,” available at
[http://www.freedmenbtribes.com/Why.htm], last accessed April 30, 2008.

133 Treaty with the Cherokee, July 19, 1866, 14 Stat. 799. In Article 9 of the treaty the
Cherokee Nation agreed that all freedmen (liberated dlavesand “free colored persons’) who
met certain conditions, and their descendants, “shall have al the rights of native
Cherokees...” (14 Stat. 801).

13 See Cherokee Nation, “Citizenship Status of Non-Indians,” available at
[http://freedmen.cherokee.org/], last accessed April 30, 2008.

1% For more detailed discussion, see CRS Report RL34321, The Cherokee Freedmen
Dispute: Legal Background, Analysis, and Proposed Legid ation in the 110th Congress, by
YuleKim.

136 P L. 100-497, act of October 17, 1988, 102 Stat. 2467, asamended; 25 U.S.C., Chap. 29,
and 18 U.S.C. 1166-1168.
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amended in Title | of the bills. This section discusses provisionsin Title Il of the
bills.

Medicaid. Under current law, Section 1911 of the SSA**” — added to the SSA
by the 1976 IHCIA — makes IHS health facilities, whether operated by IHS, atribe,
or a TO, dligible for reimbursement from Medicaid for coverable services, and
authorizes HHS to make agreements to reimburse states for Medicaid-eligible
services provided by IHS, tribal, and TO facilities.’*®

Title 11, Section 201(a), of the bills amends SSA Section 1911 to extend
Medicaid eligibility to UIOs. It also changesthe digible entitiesfrom IHS facilities
to IHS, tribes, TOs, and Ul Os as organi zations, whether or not the organizations are
IHPs (i.e., provide health services under ISDEAA or the Buy Indian Act — see
“Definitions,” above). Thischangemay broaden therangeof eligiblehealth services,
facilities, and entities. HHS objects to the addition of UIOs, arguing that eligible
UlOscan already get Medicaid reimbursements through states. It also objectsto the
extension of eligibility beyond IHPs, to organizations. The House Hedlth
Subcommittee version of H.R. 1328 dropsthe addition of UlOsand limitséeligibility
for Medicaid reimbursement to IHPs.

Other amendments by Section 201(a) of Titlell of thebillsto SSA Section 1911
require reimbursements for benefits covered under a state Medicaid waiver as well
as under a state plan, and specify that health services may be covered whether the
delivery of the services is direct, through referral, or under contract or other
arrangements. HHS considersthe new service delivery language confusing, and the
House Health Subcommittee version of H.R. 1328 deletes this language.

Section 201(a) of the bills also renews a long-dormant provision in Section
1911, which gave facilities up to 18 months from IHCIA’ s 1976 enactment to meet
M edicaid requirements, by bringing the provision up to date, adding tribes, TOs, and
UIOs, and adding to the original requirement for aplan to meet Medicaid conditions
afurther requirement that afacility make improvementsin accordance with the plan.
HHS opposes this renewal, arguing that current IHS and tribal facilities have long
been in compliancewith Medicaid requirementsand that IHSand CM S processesare
sufficient to resolve any compliance problems. The House Heath Subcommittee
version of H.R. 1328 drops the renewal, deleting the provision altogether.

Section 201(a) aso addsdefinitionsof “Indiantribe,” “Indian Health Program,”
“Tribal Health Program,” and other termsto Section 1911 by referral to definitions
in IHCIA Section 4. The House Health Subcommittee version of H.R. 1328 moves
the definitions to the general SSA definitions section in Title XI of the SSA.

13742 U.S.C. 1396j.

1% Section 1905(b) of the SSA sets the federal reimbursement rate to states for such
IHS-funded facilities at 100% (42 U.S.C. 1396d(b)).
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Medicare. Under current law, Section 1880 of the SSA ' — added to the SSA
by the 1976 IHCIA — makesIHS health facilities, whether operated by IHS, atribe,
or aTO, eligible for reimbursement from Medicare for coverable services, aslong
as they meet applicable Medicare requirements. The 1976 IHCIA amendment was
necessary because the SSA prohibits payment to a federal agency for
M edicare-covered services (with exceptions for VA hospitals and certain hospital
emergency services).'® Section 201(b) of Title!l of the bills makes amendmentsto
current Medicarelaw that parallel many of the amendments made by Section 201(a)
to the Medicaid section.

Section 201(b) of Title Il of the bills amends Section 1880 to add facilities
operated by UlOs as digible for Medicare reimbursements, and to cover all
Medicare-covereditemsand servicesprovided by IHSor atribe, TO, or UIO, without
reference to a health facility. HHS opposes inclusion of UIOs under Section 1880
because they are eligible under general Medicare law. HHS also argues that the
language covering IHS, tribes, and TOsistoo broad, suggesting IHPs as a narrower
term. As with Medicaid, the House Health Subcommittee version of H.R. 1328
dropstheaddition of UlOsand limitseligibility for M edicarereimbursement to IHPs.

Section 201(b) of the bills also renews a dormant provision in Section 1880,
similar to that in the Medicaid section, giving facilities 18 months from IHCIA’s
1976 enactment to meet M edicare requirements and makes the same amendments as
in the Medicaid section. HHS has the same objections to this renewal as to the
Medicaid renewal, and the House Health Subcommittee version of H.R. 1328 drops
the provision.

Title 1 of the bills also adds the same definitions as for Medicaid, which the
House Health Subcommittee version of H.R. 1328 moves to the general SSA
definitions section.

SCHIP. Currently, Section 2105 of the SSA**! exempts an IHS-operated or
IHS-funded insurance program from the SCHIP prohibition on federal
reimbursements to states for child health services where another federal health
insurance program has paid or is expected to make the payment. Section 203(c) of
Titlell of thebillsaddstribes, TOs, and UIOsto SSA Section 2105 and changesthe
type of program for which reimbursementsareallowed frominsuranceto health care.
Section 201(c) of Title Il of the bills amends SSA Section 2107, which lists SSA
sections that apply to SCHIP in the same way as they do to the Medicaid program,
to add most of the amended SSA Section 1911's Medicaid provisions to the
provisions that apply to SCHIP. This includes such provisions as dligibility (thus
extendingeligibility from IHS alonetotribes, TOs, and UIOs), HHS agreementswith
states for reimbursement to Indian entities, direct billing by Indian entities, and
definitions of Indian entities. The provision regarding payment of reimbursements
into the special fund would not apply to SCHIP. The House Health Subcommittee

13 42 U.S.C. 1395qq.
14042 U.S.C. 1395f(c).
141 42 U.S.C. 1397ee(c)(6)(B).
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versionof H.R. 1328, by changingthebills' amendmentsto SSA Section 1911, drops
UIOs from SSA Section 2107.

Increasing Indian Enrollment in Medicaid and SCHIP. Titlell of the
bills amends the SSA, including replacing current SSA Section 1139, to add a
number of new provisionsintended toimprove outreach to and enrolment of Indians
in Medicaid and SCHIP. Section 202 of Title Il of the bills amends a provision in
IHCIA Title IV of current law — which allows HHS agreements with tribes, TOs,
and UIOs for receipt and processing of applications for Medicare and Medicaid at
IHS-funded facilities— to require HHS to encourage states to provide for Medicaid
and SCHIP enrollment on or near Indian reservations, including state agreements
with [HS, tribes, TOs, and UlOs for the Indian entities to provide outreach services
including enroliment. Existing arrangements between states and IHS, tribes, TOs,
and UlOsregarding such administrative activitiesare not to be affected. Section 202
of the billsa so requiresthe HHS Secretary, through CM S, to “take such stepsasare
necessary tofacilitate cooperation with, and agreementsbetween” statesandthelHS,
tribes, TOs, and UIOs regarding provision of health care under the CM S programs
(similar languageisincluded in IHCIA Section 402 of the bills).**? HHS objectsto
the mandate that HHS take whatever stepsare necessary to facilitate cooperation and
agreements, arguing that the provisioninviteslitigation over whether HHS hastaken
sufficient steps to meet the mandate. The House Health Subcommittee version of
H.R. 1328 changes the requirement to facilitate cooperation to a requirement that
HHS consult with states, IHS, tribes, TOs, and UIOs in the development and
dissemination of best practices for facilitating agreements.

The SSA currently sets a cap on expenditures for outreach and other specified
purposes at 10% of federal paymentsto astatefor SCHIP benefits.'* Section 203(a)
of Titlell of the billsexcludesfrom the 10% cap expendituresfor outreach activities
to families of Indian children likely to be eligible for SCHIP or Medicaid, including
outreach under agreements under Section 202 of Titlel! of thebills.*** HHS opposes
the exclusion from the 10% cap, arguing that it would permit unlimited expenditures
from a state’ s federal SCHIP alotment for outreach to Indian families, and further
that such unlimited expenditures might be used for Medicaid outreach, which might
expand the federal reimbursements for Medicaid beyond normal expenditures.

142 Nearly identical language to §202 of Title |1 of the billsisincluded in §202(a) of H.R.
3963 (110" Cong.), the Children’ s Heal th Insurance Program Reauthorization Act of 2007,
which recently passed the House and Senate and was cleared for the White House on
November 1, 2007. For more information on H.R. 3963, see CRS Report RL30473, Sate
Children’s Health Insurance Program (SCHIP): A Brief Overview, by EliciaJ. Herz et al.
(updated November 14, 2007) and CRS Report RS22746, SCHI P: DifferencesBetween H.R.
3963 and the Vetoed H.R. 976, by Evelyne P. Baumrucker et al. (updated October 29,
2007).

3 42 U.S.C. 1397ee(c)(2).

144 Nearly identical language to §203(a), Titlell, of the billsisincluded in §202(b) of H.R.
3963 (110th Cong.), the Children’ sHealth Insurance Program Reauthorization Act of 2007.
See note 141, above.
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Documentation of U.S. Citizenship for Medicaid. TheSSA requiresthat
states, to receive federal reimbursement for Medicaid services, must obtain
satisfactory documentary evidence of citizenship and identity for all Medicaid
applicants who have declared they are U.S. citizens or nationals. SSA specifies
certain documents as satisfying this requirement to demonstrate citizenship and
identity, including U.S. passports, certain DHS naturalization and citizenship
certificates, state driver’s licenses for those states that require either proof of U.S.
citizenship or a verified socia security number, or other documentation to be
established by HHS regulations.* Many Indian citizens, especially older ones,
because of their current and past remote locations and poverty, lack such standard
documentsashirth certificates, Social Security cards, driver’ slicenses, or passports.
Moreover, some Indian groupswere divided by U.S. international borders, and their
descendant tribes may have members who are not U.S. citizens.

Section 203(d) of Title Il of the bills amends SSA’s list of satisfactory
documentation, at SSA Section 1903(x), to add documents from a federally
recognized Indian tribe evidencing membership or enrollment in, or affiliation with,
that tribe. Under this amendment, for Medicaid citizenship and identity purposes,
such tribal membership documentswould betreated as equivalent to U.S. passports,
the DHS certificates, and driver’s licenses from states that require proof of U.S.
citizenship or averified social security number. For tribesthat both arein stateswith
international borders and have members who are not U.S. citizens, Section 203(d)
requires HHS to issue regulations authorizing use of other documentation of U.S.
citizenship (including, if appropriate, tribal documents); until the regulations are
issued, members of such border tribes could use the same tribal documents as other
tribes.

HHS opposes Section 203(d), arguing that the language is unworkabl e and that
the HHS regulations™® implementing SSA Section 1903(x) took tribal members
situation into account and included satisfactory tribal documentation of U.S.
citizenship. Someopponents question whether tribal membership documentsprovide
reliable proof of citizenship and identity and also resist counterfeiting. The HHS
regulations make tribal documents acceptable for purposes of identity (but not
citizenship) if they carry aphotograph or other personal identifyinginformation (e.g.,
weight, height, race, age, sex).**’ For asimilar function — proving citizenship and
identity for border-crossing purposes — the Department of Homeland Security
(DHS) makes tribal documents acceptable for citizenship and identity if the
documents are designated by DHS as meeting DHS document security standards,

145 SSA, §1903(x), as added by the Deficit Reduction Act of 2005, P.L. 109-171, 86036, act
of February 8, 2006, 120 Stat. 4, 80, as amended; 42 U.S.C. 1396b(x). For more
information, see CRS Report RS22629, Medicaid Citizenship Documentation, by April

Grady.
146 42 CFR 435.407.

147 42 CFR 435.407(e)(1)(vi).
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DHS promises to work with tribes to develop, test, and produce tribal documents
compliant with its standards.’*

Both S. 1200 and the House Health Subcommittee version of H.R. 1328 add
examples of tribal documentation to Section 203(d), but S. 1200, for border tribes
with non-citizen members, adds a requirement for interim final HHS regulations
within 90 days and also requires that, during the period before these regulations are
issued, tribal documents be accompanied by a signed attestation of U.S. citizenship
and atribal certificate that the member was born in the United States.

Exemptions from Medicaid Cost-Sharing Charges and Payments.
Section 204(a) of Title I of the billsamends SSA Section 1916 to exempt Indians
from deductibles, co-payments, coinsurance payments, premiums, enrollment fees,
or other cost-sharing charges under Medicaid for items and services provided by (or
on aCHSreferral by) IHS, atribe, TO, or UIO. No meanstestisrequired. S. 1200,
but not H.R. 1328, excludesfrom thisexemption Indianswho would only beeligible
for such programs and services under IHCIA Sections 102 and 103 (Indian health
professions recruitment and undergraduate scholarships) or IHCIA Title V (urban
Indian health programs); this would exclude those members of terminated,
state-recognized, or other non-federally-recognized tribes (or their children and
grandchildren), aswell as Alaska Natives and persons considered Indian by HHS or
DOI, who are not otherwise eligible for IHS-funded health care services. Section
204(a) prohibitsMedicaid reimbursementsto IHS, atribe, TO, UIO, or CHSprovider
from being reduced by the amount of any cost-sharing otherwise due. S. 1200, but
not H.R. 1328, also specifies that Section 204(a) takes effect October 1, 2009.
Earlier versions of thisprovision (e.g., in S. 1057 as reported in the 109" Congress)
included SCHIP aswell asMedicaid and did not limit the exemption to services and
items provided by or through IHS, atribe, TO, or UIO.

Under current Medicaid law, most cost-sharing is nominal or prohibited for
many categories of beneficiaries.™™ The most recent estimate by the Congressional
Budget Office (CBO) for S. 1200 isthat the cost-sharing exemptionin Section 204(a)
would increase federal Medicaid spending by $5 million in FY 2008 and $74 million
over FY2008-FY 2017.%2 (For the broader exemption in S. 1057, 109" Congress,

148 73 FR 18384-18418, April 3, 2008, esp. pp. 18397-18399, 18406, 18417-18418.

4% The House Health Subcommittee version of H.R. 1328 also adds a prohibition on
execution of §203(d) if the Children’s Health Insurance Program Reauthorization Act of
2007 — currently H.R. 3963 — is enacted first. H.R. 3963, at §211(b), amends SSA
Section 1903(x) using language identical to 8203(d) of the House Health Subcommittee
version of H.R. 1328. See aso note 141, above.

%042 U.S.C. 13960.

3! For discussion of cost-sharing under Medicaid, see CRS Report RS22578, Medicaid
Cost-Sharing Under the Deficit Reduction Act of 2005 (DRA), by EliciaJ. Herz, and CRS
Report RL33202, Medicaid: A Primer, by EliciaJ. Herz.

152 U.S. Congressional Budget Office, “Cost Estimate: S. 1200, Indian Heath Care
Improvement Act Amendments of 2007, As Ordered Reported by the Senate Committee on
(continued...)
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CBO estimated its cost would have increased M edicaid and SCHIP spending by $26
million in FY 2007 and by $357 million over the period FY 2007-FY 2016.%%3)

Exclusion of Property from Medicaid and SCHIP Eligibility
Determinations. Section 204(b) of Title 1l of the bills amends SSA Section 1902
to exclude certain Indian property from being considered in determining Medicaid
or SCHIP €ligibility. Property to be excluded in determining digibility would
include all real property and improvements, in trust or restricted status,** located
within current Indian reservations, former reservations in Oklahoma (which may
cover amost all of the state except the Panhandle and perhaps certain lands in
southwestern Oklahoma), AlaskaNativeregionsestablished under the AlaskaNative
Claims Settlement Act™® (which cover al of Alaska), and BIA-approved Indian
allotments on or near reservations. For members of afederally recognized tribe that
isnot covered by the preceding sentence, any property, whether in trust or restricted
status or not, located within the most recent boundaries of aprior federal reservation
isexcluded. Also excluded are ownership interestsinincome from natural-resource
properties when the income results from exercising federally protected rights, and
interests or userightsin property that isof “uniquereligious, spiritual, traditional, or
cultural significance” or that is used for subsistence or to support traditional
lifestyles, according to tribal law or custom. Section 204(b) contains adefinition of
“Indian” (by referenceto the ISDEAA definition) that isdeleted in the House Health
Subcommittee version of H.R. 1328.

Current Medicaid law provides numerous €eligibility categories, for some of
which states are required to apply asset or property tests, and for some of which such
tests are optional for states. For many of the asset tests, states may choose different

152 (,..continued)

Indian Affairs on May 10, 2007,” revised September 11, 2007, pp. 5-6. Earlier, CBO
estimated the FY 2008 cost as $6 million and the FY 2008-FY 2017 cost as $82 million; see
U.S. Congressional Budget Office, “Cost Estimate: H.R. 1328, Indian Headlth Care
Improvement Act Amendmentsof 2007, As Ordered Reported by the House Committee on
Natural Resources on April 25, 2007,” June 8, 2007 (pp. 5-6); and U.S. Congressional
Budget Office, “ Cost Estimate: S. 1200, Indian Health Care Improvement Act Amendments
of 2007, As Ordered Reported by the Senate Committee on Indian Affairs on May 10,
2007,” June 8, 2007 (pp. 5-6).

18 U.S. Congressional Budget Office, “Cost Estimate: S. 1057, Indian Health Care
Improvement Act Amendments of 2005, As Reported by the Senate Committee on Indian
Affairson March 16, 2006,” April 26, 2006, pp. 5-6.

154 “Trust property” means property owned by the federal government intrust for an Indian
tribe or individual. “Restricted property” means property owned by an Indian tribe or
individual subject to federal restrictions on sale or mortgage or other encumbrance. See 25
CFR 151.2(d),(e).

155 p L. 92-203, act of December 18, 1971, 85 Stat. 688, as amended; 43 U.S.C., Chap. 33.
The act created regional, village, and other Native corporations in which member Alaska
Natives owned stock. Together, the regions assigned by the act to each of the 12 regional
corporationscover theentirestate. Native corporation stock isinalienable unlessthe Native
corporation’ s stockhol ders vote otherwise.
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guidelines in counting or disregarding assets.™ One guideline frequently used by
states, that for Supplemental Security Income,™" excludes trust property of Indians
in (or descended from) federally recognized tribes™® and Alaska Natives stock in
Nativeregional or villagecorporations.*™ To someextent, then, Indian trust property
and similar Alaska Native property may already be excluded in defining Medicaid
eligibility, at least in some states. Section 204(b)’ sprovision would expand thetypes
of property excluded from Medicaid eligibility testsand require all statesto exclude
such property. CBO’ s cost estimates have not addressed any costs connected to the
exclusions.

Exemption of Entities from State or Local Licensing. Section 205 of
Titlell of the bills— exempting IHS, tribal, TO, and UIO entitiesfrom state or local
licensing to be eligible for reimbursement from federal health programs— isnearly
identical to IHCIA Title IV, Section 408. See the discussion in “Exemption of
Entities from State or Local Licensing,” above. The House Health Subcommittee
version of H.R. 1328 deletes both this section and IHCIA Section 408.

Required Medicaid Consultations. Section 206 of Title Il of the bills
(Section 205 in the Health Subcommittee version of H.R. 1328) requires the
Secretary to maintain an existing national Tribal Technical Advisory Group within
CMS, in accordance with a charter dated September 30, 2003, with IHS and UIO as
well astribal and TO representatives. No other state or entity has such accessgiven
by statute. Section 206 also authorizes a state receiving Medicaid or SCHIP
paymentsto establish a consultation process with IHPs and UlOsthat provide health
care for which Medicaid assistance is available within that state. The state should
consult regularly with these federal and Indian entities, especially before it submits
any Medicaid plan amendments, waiver requests, or proposals for demonstration
projectsthat arelikely to have adirect effect on IHPsor UIOs. S. 1200, but not H.R.
1328, specifies that Section 206 takes effect October 1, 2009.

Safe Harbors from Criminal Prohibition of Remunerations. Current
SSA, Title X1, has an anti-kickback provision that authorizes criminal penalties for
soliciting or receiving remuneration in return for either referrals for services or
purchases, leases, or ordersfor goods, facilities, services, or items, when the payment
for the services, items, etc., may be made under afederal health care program.*® The

1% For further discussion of Medicaid eligibility asset tests, see CRS Report RL33019,
Medicaid Eligibility for Adults and Children, by Jean Hearne, and CRS Report RL 33593,
Medicaid Coveragefor Long-TermCare: Eligibility, Asset Transfers, and Estate Recovery,
by Julie Stone.

17 Social Security Act, Title XVI; 42 U.S.C., Chap. 7, Subch. XV1, 881381 et seq.
1% 20 CFR 416.1234.

19942 U.S.C. 1382b(a)(5). Thesearethetwo major types corporations established under the
Alaska Native Claims Settlement Act.

18042 U.S.C. 1320a-7h.
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provision allowsfor anumber of exceptions,*®* and the HHS Secretary must annually
solicit proposalsfor additions or amendments to such “ safe harbors’ (i.e., payments
not considered kickbacks).'®?

Section 207(b) of Title Il of S. 1200 and H.R. 1328 (as reported) amends the
SSA anti-kickback provision to add safe harbors from crimina prosecution for
certain transactions (1) among IHPs, tribes, TOs, and UIOs (covered are transfers of
inventory or supplies, staff, waiver of premiums or cost sharing, and the collection,
transport, analysis, or interpretation of diagnostic specimensor test data); (2) among
patients and IHPs, tribes, TOs, and UIOs (covered are transfersfor expenditures for
patient transportation, patient or family housing, escorts, or payment of cost sharing);
(3) between an IHP, tribe, TO, or UIO under a contract, or between IHS and an
outside health care provider under aCHS contract (covered aretransfers of anything
of value, provided the transfer isnot tied to referrals or other businessand islimited
to fair market value); and (4) any other transfer of anything of value involving an
IHP, tribe, TO, UIO, or patient that the HHS Secretary, in consultation with the U.S.
Attorney General, determinesis appropriate.

According to its supporters, the intent of the safe harbor provision is “to
eliminate any ambiguity about whether tribal health programs can continue to share
resources after assuming the programs from IHS. Such interactions are an integra
part of the Indian health system funded by IHS and are essential to maintaining
continuity of care for patients and efficient, cost effective operations.”*®® HHS
opposes this safe harbor provision, stating that it does not know what problems the
provision is supposed to address, that statutory exceptions may undermine the
criminal prohibition, that lack of a statutory safe harbor may not make a particular
transaction or arrangement illegal, and that current law authorizesthe HHS Secretary
to create safe harborsthrough regulations. The House Health Subcommitteeversion
of H.R. 1328 deletes the language in this section of Title Il of the bills, substituting
instead (as Section 206 of the Health Subcommittee version) arequirement that the
HHS Secretary, through the HHS Inspector General, solicit a proposa for safe
harbors related to IHP and UIO health care items and services.

Indians and Medicaid and SCHIP Managed Care Organizations. The
SSA, Title XIX, authorizes states to elect to provide Medicaid services through
Medicaid managed care organizations or entities (MCEs), in which Medicaid
beneficiaries enroll to receive Medicaid services.™ Section 208 of Title Il of the
bills (Section 207 of the House Health Subcommittee version of H.R. 1328) makes
two sets of changes regarding Indian health entities and Medicaid managed care.

161 See 42 U.S.C. 1320a-7b(b)(3) and 42 CFR 1001.952.
162 42 U.S.C. 1320a-7d.

163 Testimony of MyraM. Munson, in U.S. Congress, Senate Committee on Indian Affairs,
Reauthorization of the | ndian Health Carelmprovement Act, hearingon S. 556, 108" Cong.,
1% sess., July 23, 2003, S.Hrg.108-204 (Washington: GPO, 2003), p. 388.

184 For a discussion of Medicaid managed care, see CRS Report RL33711, Medicaid
Managed Care: An Overview and Key Issues for Congress, by EliciaJ. Herz.
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First, Section 208 adds Medicaid and SCHIP rules applying to all Medicaid
MCEs. The rulesrequire non-Indian Medicaid MCEs to allow IHS-eligible Indian
enrollees to choose an “Indian health care provider” (defined as an IHP or UIO) as
their primary care provider. Therulesalso place additional requirementsonan MCE
with a “significant percentage” of enrollees who are Indian; the additional
reguirements concern such issuesasthe number of Indian health care providersinthe
MCE’ s network, rates and promptness of payments to Indian health care providers
(whether participating in the M CE network or not), exemption of Indian health care
providers from compliance with an M CE requirement if it conflicted with a statute
or regulation, satisfaction of Indian enrollees’ claim-submission requirements by
submission of claims by Indian health care providers, and use of FTCA coverageto
allow an Indian health care provider to meet requirements for medical malpractice
insurance. The House Heath Subcommittee version of H.R. 1328 drops the
Medicaid compliance exemption, claims submission, and malpractice coverage
provisions, and al so drops the requirement that M CEs subject to the remaining rules
have a significant percentage of Indian enrollees.

Second, Section 208 adds rules regarding Indian Medicaid MCEs. It requires
that a state offer to make agreements to allow an Indian Medicaid M CE (as defined
inthe section) to serve asthe Medicaid or SCHIP MCE for dligible Indians, if (1) the
state has el ected to provide M edicaid servicesthrough M CEsand (2) an Indian health
care provider (funded wholly or partly by IHS) or aconsortium of IHPs or UIOs has
established an Indian Medicaid MCE that meets the relevant required quality
standards. Section 208 establishes special rules for these Indian Medicaid MCEs,
covering such areas as enrollment restrictions by Indian Medicaid MCEs or states,
default enrollment of Indians in Indian Medicaid MCEs, application of Medicaid
solvency standards by HHS instead of the state, status of the Indian Medicaid MCE
asa“publicentity” under Medicaidlaw (hence exemption from certain state solvency
standardsand risk-related licensing requirements), waiver of certain requirementsfor
patients advance directives, and modification of MCE marketing and information
rulestoallow culturally appropriateand understandable materials. TheHouseHealth
Subcommittee version of H.R. 1328 deletes the requirement for states to offer to
make agreements with Indian Medicaid MCEs, and drops al the special rules for
Indian Medicaid M CEs except the rule regarding enrollment restrictions.

S. 1200, but not H.R. 1328, specifies that Section 208 takes effect October 1,
20009.

HHS worked with Indian health care proponents on many of Section 208’'s
provisions, but opposes requiring statesto take the actions envisioned in Section 208
and has other, more specific objections.

Annual Report on Indian SSA Health Program Beneficiaries. Section
209 of Title Il of S. 1200 and H.R. 1328 (as reported) amends SSA to require the
HHS Secretary, acting through CMS and IHS, to report annually to Congress on the
enrollment and health status of Indiansreceiving itemsor servicesunder SSA health
benefitsprogramsduring the previousyear. Among the subjectsto be covered would
be the number of Indians receiving benefits under each SSA health program, the
health status of such Indians (disaggregated by specific diseases or conditions), the
number of Indianswho receive benefitsfrom both IHS and SSA health programs, and
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the status of IHP and UIO facilities compliance with CMS conditions and
requirements. HHS opposesthis provision, stating that neither CM Snor IHS hasthe
data and arguing that collecting the data would be burdensome. The House Health
Subcommittee version of H.R. 1328 (in Section 208 of thisversion) dropsthe report
on facilities compliance with CM S requirements; moves to IHCIA Title VIII the
requirement for information on Indians who use CMS programs, their use of IHS,
and their health status; and adds a requirement that CM S and IHS collect data on
provision of CM S servicesto Indiansin away that providesfor the Title VIII report.

Other Legislative Issues

Congress has also considered other legidative initiatives that have a direct
impact on Indian health.

Contract Support Costs. Under the ISDEAA, IHS pays annual contract
support coststo atribeto cover thetribe' s expensesfor administering IHS programs
under a self-determination contract (ISDEAA Title) or a self-governance compact
(ISDEAA Title V). Contract support costs are separate from direct program
operating costs. They include pre-award costs (such as planning), one-time start-up
costs(such asoffice-equi pment purchases), direct costs (such asunemployment taxes
on program salaries or training required for program personnel certification), and
indirect costs (overhead costs shared with other programs, such as financia
management, data processing, utilities, and janitorial services).!®® The amount of
each tribe’ s contract support costs for IHS programs is negotiated between the tribe
and IHS. The ISDEAA, however, makes the funding of contract support costs
dependent on “the availability of appropriations.”*®

Funding has been insufficient to cover tribal contract support costs. While
appropriations for IHS contract support costs have risen over time (see Table 4
above), they have seldom covered 100% of thetotal contract support costs negotiated
withtribes.’®” Moreover, theexpensesthat contract support costsareto pay havea so
goneup, because moretribesare el ecting to operate health delivery services, thetotal
amount of program dollars contracted by the tribes hasincreased, and administrative
costs have risen.*®®

Whentribes contract support costsarenot fully funded through appropriations,
the tribes must either use program funds to make up the difference or forego the
administrative support. Contracting and compacting tribes argue that usage of
program funds for contract support costs means |less health treatment can be offered
at IHS-funded facilities. They have argued further that federal failureto pay contract

165 U.S. General Accounting Office, Indian Self-Determination Act: Shortfalls in Indian
Contract Support Costs Need to Be Addressed, Report to Congressional Requestors,
GAO/RCED-99-150, June 1999, Washington, 1999. See Table 1.1, p. 18.

166 |SDEAA, §106(b); 25 U.S.C. 450j-1(b).

17 GAO, Indian Self-Determination Act: Shortfallsin Indian Contract Support Costs, pp.
33-35.

168 |hidl., p. 3.
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support costsisabreach of federal contract law. The Cherokee Nation of Oklahoma
and the Duck V alley Shoshone-Paiute Tribesof Nevadafiled suitsagainst the United
States in the late 1990s over IHS failure to fully fund the tribe' s contract support
costs, and eventually won their case before the U.S. Supreme Court.*®

Thetribes' victory in court does not appear, however, to fix the problem of the
underfunding of contract support costs. The Supreme Court noted that theentire|HS
appropriation from which contract support costs are drawn is available to pay the
costs, but only if the appropriations act does not cap the amount appropriated for
contract support costs.*”® Even beforethe Court decision, however, from FY 1998 on,
Congress began including language in appropriation acts that explicitly limited
amounts for IHS contract support costs.

The main proposals for fully funding contract support costs — besides
increasing the appropriations — involve making them an entitlement. Proponents
of entitlement argue that contracting and compacting tribes are operating federal
programs and carrying out federal responsibilities and that tribes should not have to
use tribal financial resources to subsidize federal contract support costs.'* Critics
warn the proposal would be extremely expensive and argue that making an
entitlement for one |HSfunding sourcewould jeopardizefunding for other programs.
Bills introduced in the 106™ and 108™ Congresses (H.R. 4148 and S. 2172,
respectively) would have made these costs an entitlement for IHS and BIA contracts
and compacts, but neither bill was enacted.

Substance Abuse and Mental Health Program Consolidation. Indian
communities are plagued by mental health problems and acohol and substance
abuse, at rates generally far greater than those of the general population. Alcohol
continuesto bean important risk factor associated with thetop threekillersof AI/AN
youth — accidents, suicide, and homicide.*”? In fact, in 2002, alcohol was the
primary abuse substance over illicit drugs among all AI/AN.*”® Compared to the

169 Cher okee Nation of Oklahomav. Leavitt, 543 U.S. 631, WL 464860 (March 1, 2005). For
further analysis of this case, see CRS Report RL32681, Indian Self-Determination and
Education Assistance Act Contracts and Cher okee Nation of Oklahoma v. Leavitt: Agency
Discretion to Fund Contract Support Costs, by Nathan Brooks.

170 Cher okee Nation of Oklahoma v. Leavitt, 543 U.S. 631, WL 464860 (2005) (slip opinion
at 4).

17 U.S. Congress, House Committee on Resources, Tribal Contract Support Cost Technical
Amendments of 2000, report to accompany H.R. 4148, 106" Cong., 2™ sess., H.Rept. 106-
837 (Washington: GPO, 2000), p. 4.

172.U.S. Congress, Senate Committee on Indian Affairs, To Authorize the Integration and
Consolidation of Alcohol and Substance Abuse Programs and Services Provided by Indian
Tribal Governments, and for Other Purposes, a report to accompany S. 285, 108" Cong.,
1% sess.,, S.Rept. 108-75 (Washington: GPO, 2003), p. 2 (hereafter cited as Senate
Committee on Indian Affairs, Alcohol and Substance Abuse Programs).

173 “ Qubstance Abuse Treatment Admissions among American Indians and Alaska Natives:
2002, The DASS Report [Drug and Alcohol Services Information System] (U.S.
Department of Health and Human Services, Substance Abuse and Mental Health Services

(continued...)
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average American, AI/AN are 6.5 times more likely to die from alcoholism-related
diseases or accidents (see Table 3 above). According to a 2003 Senate Committee
on Indian Affairsreport, mental health and social problems are associated with more
than one-third of the demands made on Indian health facilities for services.™ An
HHSreport statesthat, although little evidenceisavailable, the existing data suggest
that AI/AN youth and adults suffer a disproportionate burden of mental health
problems when compared with other ethnic and racial groupsin the United States.*”

Recognizingthat thereissignificant co-morbidity of mental and substance abuse
disorders, particularly alcohol abuse, thefederal government offers several disparate
mental health and substance abuse prevention and treatment programs for which
Indian tribes and tribal health organizations are eligible to receive funding.
According to the 2003 Senate Committee on Indian Affairs report, however, the
funding available for the operation of these programs is generally very small.”®
According to the Senate Committee report, when Indian tribes and tribal
organizations are able to access program funding from several different sources, the
amounts are generally so meager, and the auditing and reporting requirements so
onerous, that it is ssmply not cost effective to attempt to operate a program which
combines multiple sources of available funding. The Senate Committee report also
stated that an HHS study identified those department programs that could be
consolidated by tribes into a self-governance compact, or that would be useful to a
self-governance compact, but could not be consolidated due to statutory
restrictions.*”’

L egislation was introduced in the 106™ (S. 1507), 107" (S. 210), and 108" (S.
285) Congressesto alow Indian tribes or TOs operating federal substance abuse and
mental health programsto consolidate them into asingle program for administrative
purposes. The new IHCIA Title VII in' S. 1200 and H.R. 1328 (110" Congress)
emphasizes coordination of behavioral health care, but does not authorize
consolidation of federal program funding. Separate legislation may beintroduced to
authorize tribal consolidation of federal substance abuse and mental health funding.

173 (..continued)
Administration, Office of Applied Studies, February 11, 2005), pp. 1-2; available at
[http://www. oas.samhsa.gov/2k5/IndianTX/IndianTX.cfm].

17 Senate Committee on Indian Affairs, Alcohol and Substance Abuse Programs, p. 2.

%% U.S. Department of Health and Human Services, Mental Health: Culture, Race, and
Ethnicity — A Supplement to Mental Health: A Report of the Surgeon General (Rockville,
MD: U.S. Department of Health and Human Services, Substance Abuse and Mental Health
Services Administration, Center for Mental Health Services, 2001), p. 96; available at
[http://www.surgeongeneral .gov/library/mentalheal th/cre/ ].

176 Senate Committee on Indian Affairs, Alcohol and Substance Abuse Programs, p. 2.
7 1 bid.
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Appendix A. Brief History of
Federal Indian Health Services

From 1789 to 1849, the Department of War was charged by Congress with
handling Indian affairs (1 Stat. 49), so early federal health servicesto Indians were
most likely to be provided by military doctors and were probably chiefly to prevent
the spread of infectious diseases. Congressional appropriations for the War
Department in thisperiod did not mention Indian health care. Inadditiontowhatever
the War Department spent, some of the funds the federal government provided to
missionaries for educating Indians may have been used for medical care of Indian
students.

The earliest statutory authorization (and appropriation) explicitly for federal
Indian health care was the act of May 5,1832 (4 Stat. 514), which authorized Indian
agents to employ local or U.S. Army doctors to provide smallpox vaccinations to
Indians, and appropriated $12,000 for the purpose. Additional appropriations for
smallpox vaccinations were made in 1839 (5 Stat. 328), 1853 (10 Stat. 226), and
annually from 1860 to 1915.

Theearliest Indian treaty providing for health serviceswas signed on September
15, 1832 (7 Stat. 370), with the Winnebago of Wisconsin; it included funding for two
physicians for 27 years as part of the compensation for a land cession. Of the
approximately 210 treaties made with Indian tribes after this 1832 treaty until 1871
(when Congressended Indian treaty-making), about 44 treatiescommitted thefederal
government to provide the signatory tribe(s) a physician, a hospital, medicines, or
vaccine, or some combination of these, usually for a delimited period of time.

After 1849, when Indian affairs were transferred from the War Department to
the new Department of the Interior (9 Stat. 395), federa executive activities
regarding Indian health carefell under civilian rather than military authority. Asthe
placement of Indian tribes on reservations accelerated in the second half of the 19"
century, thefederal government gradually became aware of the need for medical care
on reservations. As noted, Congress made annual appropriations for Indian
vaccination against smallpox from 1860 to 1915. By the 1860s Congress was also
making appropriationsfor doctors and medicinefor some agencies, and the BIA was
appointing physicians, although only at some agencies. The number of medical
employees in BIA agencies and schools increased from at least 12in 1865t0 86 in
1897, and by 1888 there were four BIA hospitals. By 1884 the BIA published
regul ations specifying physicians’ responsibilities. Except for 1873-1877, however,
BIA had no organized medical division. It wasnot until 1908 that Commissioner of
Indian Affairsfirst appointed a chief medical supervisor.

Criticsand studiesinside and outside the BIA pointed out the severity of health
problems, especially tuberculosis, in Indian school sand reservations. Between 1900
and 1911, the number of BIA hospitals and sanatoria jumped from five to 50.

In 1910 Congress enacted its first appropriation for general Indian medical
needs (36 Stat. 271), as opposed to appropriations for specific reservations or
diseases, for $40,000. By 1920 Congress had increased this overall Indian heath
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appropriation to $375,000, and had al so added appropriationsspecifically for hospital
construction and operation and for general medical treatment of Indians (and, for a
few years, “correction of sanitary defectsin Indian homes”).

In 1921, Congress passed the Snyder Act (P.L. 67-85), ageneral authorization
of appropriations for Indian health services, without time or dollar limitations (see
“Statutory Authority,” above). Despite these actions and further appropriations
increases, criticism of BIA health services continued, including suggestions to
transfer BIA medical services to the Public Health Service (PHS). In 1926 a PHS
surgeon was assigned to supervise the BIA medical division. In 1929 Congress
authorized the Secretary of the Interior to permit state agentsto inspect AI/AN health
and education conditions and to enforce sanitation and quarantine regulations (P.L.
70-760), and in 1934, through the Johnson-O’ Malley Act (P.L. 73-167), Congress
gave the BIA authority to contract for medical services from states, local
governments, and private organizations.

Indian health problems were still severe, however. In 1955, under authority of
the Transfer Act of 1954 (P.L. 83-568), the BIA’s Indian heath programs were
transferred to the PHSinthethen-new Department of Health, Education and Welfare,
now HHS (see“ Statutory Authority,” above). Indian Health Service appropriations
increased markedly after the transfer,*® and Indians’ health status improved greatly
inthenext 20 years. It still lagged behind that of the American population, however,
and in 1976 Congress enacted the Indian Health Care Improvement Act (P.L. 94-
437), authorizing new programsand IHS accessto M edicaid and Medicarefunds (see
“Statutory Authority”). A year earlier, Congress had enacted the Indian Self-
Determination and Education Assistance Act (P.L. 93-638), whose authorization of
self-determination contractsand, through amendments, self-governance compactshas
led to tribal operation of amajority of IHS facilities.
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