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Veterans’ Benefits: Issues in the 110" Congress

Summary

Congressional interest in benefits for veterans has increased with the ongoing
warsin Irag and Afghanistan. Thisreport providesageneral discussion of veterans
benefits issues that are part of the legislative agenda of the 110" Congress or are
likely to be of legidativeinterest. Among those issues are disability compensation
and pensions, education benefits; homelessness; life insurance; the status or
eigibility of groups such as U.S. merchant seamen and World War Il Filipino
veteransfor veterans' benefits, Reserve and National Guard dligibility for veterans
benefits; the U.S. Court of Appealsfor Veterans Claims; and legal representation for
veterans. For eachissue, anoverview isprovided, along with summariesof pertinent
pending legidation. In addition, an overview of the benefits and their eligibility
requirements, demographics for both the veteran population and the benefit
population, and summary data on the FY 2008 budget for veterans benefits are
provided. Issuesthat are not addressed by thisreport are veterans medical care and
appropriations for the Department of Veterans Affairs. Thisreport will be updated
upon relevant legidative activity.
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Veterans’ Benefits:
Issues in the 110™ Congress

Introduction

Congresshasbeeninvolved with providing benefitsto veteranssincethe earliest
days of the nation, enacting the first veterans’ pension law in 1789. As the nation
grew and successive wars increased the number of veterans, the variety of benefits
that wereavailableto veterans—that i s, disability compensation, education benefits,
life insurance, etc. — continued to develop. In addition, some benefits were
extended to veterans' dependents and survivors, such as educationa assistance,
dependency and indemnity compensation, and death pensions.

The ongoing wars in Iraq and Afghanistan have heightened congressional
interestin veterans’ benefits. Thisreport® discussesveterans' benefitsissuesthat are
already part of the legisative agenda for the 110" Congress or are likely to be of
interest to Congress. These issues include disability compensation and pensions,
including the benefit claims backlog and the annual cost-of-living adjustment;
education benefits, homelessness; life insurance; the status or eligibility of groups,
such as U.S. merchant seamen and World War Il Filipino veterans for veterans
benefits; Reserveand National Guard eligibility for veterans benefits; theU.S. Court
of Appealsfor VeteransClaims; andlegal representationfor veterans. Thesebenefits
and issues fall under the jurisdiction of the Department of Veterans Affairs (VA),
Veterans Benefits Administration (VBA). Also presented in this report are an
overview of the benefits and their eligibility requirements, data on both the veteran
population and the benefit population, and summary information on the FY 2008
budget for veterans' benefits. Issuesthat are not covered in thisreport are veterans
medical care? and appropriations for the VA2

! Charmaine Mercer, aformer specialist in education policy at CRS, was one of the original
authors of thisreport.

2 For information on veterans' medical care issues, see CRS Report RL33993, Veterans
Health Care Issues, by Sidath Viranga Panangala.

% For background information on appropriationsfor the Department of Veterans Affairs, see
CRS Report RL34558, Military Construction, Veterans Affairs, and Related Agencies:
FY2009 Appropriations, by Daniel H. Else, Christine Scott, and Sidath Viranga Panangal a.
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Overview

Benefits

V eterans and their spouses, dependents, or survivorsmay beeligiblefor arange
of benefits, including compensation for service-connected disabilities, educational
assistance, housing loans, life insurance, buria benefits, and a pension benefit for
older or permanently disabled low-income veterans who served during a period of
war. Inits562-pagefinal report that was released on October 3, 2007, the Veterans
Disability Benefits Commission urged the VA and the Department of Defense to
develop uniform, consistent policies for rating veterans disabilities* The
commission, which was established by Title XV of the National Defense
Authorization Act for FY2004 (P.L. 108-136), was charged with evaluating the
appropriateness of the benefits avail ableto veterans and their survivorsasaresult of
disability or death due to military service, the standards used to determine whether
or not veterans are compensated, and the appropriate level of each benefit.

Eligibility for Benefits

Eligibility for most VA benefits is primarily determined by the individual’s
active duty military service and the individual’ s being discharged under conditions
other than dishonorable.> For certain benefits, such as the pension benefit, at |east
part of the active duty military service must have been during a period of war.® For
many benefits, the digibility requirements for members of the National Guard and
Reserve called to active duty will bedifferent from those of theregular armed forces.
Certain civilian groups have also been recognized as being eligible for veterans
benefits. The GI Bill Improvement Act of 1977 (P.L. 95-202) recognized the
services of the Women’' s Air Forces Service Pilots (WA SPs) — acivilian group that
was attached to the U.S. Army Air Force during World War |l — as active duty
military service for benefits administered by the VA, and it provided a method for
other civilian groups to apply to the Secretary of the Air Force for similar
recognition. As of March 2007, a total of 38 civilian groups had received
recognition.’

* Links to the Veterans Disability Benefits Commission’s final report, related documents,
and to other information on the group are available on the Commission’s website at
[ http://www.vetscommission.org/].

® Even if the condition of discharge generally bars an individual from benefits, certain
exceptions may apply. See CRS Report RL33113, Veterans Affairs: Basic Eligibility for
Disability Benefit Programs, by Douglas Reid Weimer.

¢ Many wars have federally designated beginning and ending dates. For veterans benefits,
the periods of war aredefinedin 38 U.S.C. § 101(11). For additional information, see CRS
Report RS21405, Periods of War, by Barbara Salazar Torreon.

" For alist of civilian groups with recognition, see 38 CFR Chapter 1 § 3.7.
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Demographics

TheVA isthe mgjor source, and in some cases the only source, for information
on the total veteran population and beneficiaries of veterans benefits. Estimates of
theveteran populationwill bedifferent from the population receiving benefitsduring
a specific time period for several reasons, including not all veterans are receiving
benefitsin agiven period of time; benefits may be, depending on the specific benefit,
provided to veterans, surviving spouses, and children; and some veterans, surviving
spouses, or children may receive more than one type of benefit in a given period of
time.

Veteran Population. The VA estimates® the veteran population by various
characteristics, including age, sex, state, and period of service. Asof September 30,
2007, there were an estimated 23.5 million living veterans in the United States and
Puerto Rico.

The five states with the largest estimated number of veterans (California,
Florida, Texas, Pennsylvania, and New Y ork) together accounted for 32.4% of the
total estimated population of veterans. The five states with the smallest estimated
number of veterans (Alaska, Vermont, Wyoming, North Dakota, and the District of
Columbia) together accounted for 1.1% of the total estimated number of veterans.®

As of September 30, 2007, the majority of all veterans (64.0%) were age 55 or
older, with 4.9% age 85 or older. Female veterans were 7.4% of the total veteran
population and had an age distribution that was generally younger than for all
veterans. Asof September 30, 2007, only 31.1% of female veterans were age 55 or
older. The majority (56.4%) of female veterans were under age 50.

The Benefit Population. The VA aso provides data on the number of
beneficiariesof veterans' benefitsin FY 2007. Disability compensation benefitswere
provided to 2,789,490 veterans, 332,837 survivors, and 1,163 children. In addition,
88,744 veterans were provided with a clothing alowance, and 1,534 veterans
received Equal Access to Justice Act (EAJA) payments.® Pension benefits' were

& The Department of Veterans Affairs’ estimates (VetPop2004 Version 1.0, Office of the
Actuary, Officeof Policy, U.S. Department of Veterans Affairs, December 2004) are based
on a model that uses detailed data on veterans from the decennial census through April
2000; actual Department of Defense (DOD) separations, including Reserve and National
Guard forces with a federa activation, through September 2003; and projected DOD
separations, including an estimate for an increased level of Reserve separations, through
September 2009.

° Accordingto 38 U.S.C. § 101(20), the District of Columbiaand Puerto Rico are considered
to be states for matters pertaining to veterans.

10 Equal Accessto Justice Act (EAJA) payments are awards from successful challenges of
the Department of Veterans Affairs’ policies, procedures, or regulationsin the U.S. Court
of Appealsfor Veterans Claims under the Equal Access to Justice Act.

! Pension benefits may be awarded to very low-income veteranswho served during periods
of war and are either age 65 or are permanently and totally disabled (not service-connected)
(continued...)
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provided to 325,378 veterans and 198,047 survivors. The caseload for readjustment
benefits (including education and training, work-study, tuition assistance, and theall-
volunteer force educational assistance programs) was 585,367.%

Budget

The Administration’s FY 2008 budget request for the VA was $83.9 hillion.
This would have been an increase of $4.4 billion, or 5.5%, over the FY 2007
appropriation (including the supplemental). The FY2008 Consolidated
AppropriationsAct (P.L. 110-161) provided $87.6 billioninfundingfor the VA, with
50.8% of the funds for mandatory spending.*®

One of thekey issuesfor VA non-medical benefitsin recent years has been the
size of the disability claimsworkload and the average time (183 daysin FY 2007)*
toprocessclaims. TheU.S. Troop Readiness, Veterans Care, KatrinaRecovery, and
Irag Accountability Appropriations Act, 2007 (P.L. 110-28), provided additional
funding to the VA in FY 2007 for resources to address the large number of pending
claims and shorten processing times. P.L. 110-28 provided the VA with $60.75
million for hiring and training of additional claims processing personnel and $20
million for information technology to support claims processing. The total VA
FY 2007 appropriation (including the supplemental funds provided by P.L. 110-28)
was $79.6 billion, with 51.9% of the funding for mandatory spending and 49.1% for
discretionary spending.

Issues in the 110™ Congress

Status or Eligibility

While former members of the U.S. armed forces and members of a number of
civiliangroupsareeligiblefor benefitsadministered by the VA, other groupsaswell
have requested status as veterans or advocated additional veterans' benefits from
Congress.

11 (...continued)
and to their eligible surviving spouses and dependent children.

2 Department of Veterans Affairs, FY2009 Budget Submission, Benefits and Burial
Programs and Departmental Administration, Volume 3 of 4, pp. 2A-3 and 2B-13.
[ http://www.va.gov/budget/summary/2009/V olume_3-Benefits and Burial_and Dept A
dmin.pdf].

¥ For more information on the VA budget, see CRS Report RL34558, Military
Construction, Veterans Affairs, and Related Agencies: FY2009 Appropriations, by Daniel
H. Else, Christine Scott, and Sidath Viranga Panangala.

4 Department of Veterans Affairs, FY2009 Budget Submission, Benefits and Burial
Programs and Departmental Administration, Volume 3 of 4, p. 4B-6.
[ http://www.va.gov/budget/summary/2009/V olume_3-Benefits and Burial_and Dept A
dmin.pdf].
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U.S. Merchant Seamen. Certain U.S. merchant seamen wererecognized in
1988 ashaving activeduty servicefor veteransbenefitsunder P.L. 95-202. Merchant
seamen who received recognition either (1) served aboard Army-owned vessels or
certain merchant marine vesselsin support of U.S. armed forces (vessels must have
some part of aqualifying voyagein contested waters between December 7, 1941 and
August 15, 1945); (2) were in amilitary invasion during World War 11; or (3) were
requisitioned by the U.S. Army for Operation Mulberry in the 1944 invasion of
Normandy. U.S. merchant seamen who do not meet these criteriaare not recognized
as having active duty service for the full range of veterans' benefits.®

Inthe 110™ Congress, H.R. 23 (sponsored by Representative Bob Filner) and S.
961 (sponsored by Senator E. Benjamin Nelson) would provide amonthly benefit of
$1,000 to qualified U.S. merchant seamen and their survivors. Under these bills, a
qualified U.S. merchant seaman is one who served between December 7, 1941, and
December 31, 1946, as a crew member aboard avessel that (1) was operated by the
now defunct War Shipping Administration or the Office of Defense Transportation;
(2) did not operate on inland waters, the Great Lakes, or any U.S. lake, bay, or
harbor; (3) was under contract to, was chartered to, or was the property of, the U.S.
government; and (4) was serving the U.S. armed forces. In addition, the seaman had
to be licensed to serve (or documented for service) as a crew member. The House
passed H.R. 23 by a voice vote on July 30, 2007. As amended, H.R. 23 would
establish the Merchant Mariner Equity Compensation Fund, which would provide a
monthly payment of $1,000 to each U.S. merchant seaman who met the previously
stated qualifications, and would authorize appropriations to the fund for FY 2008-
FY2012."* H.R. 447 (sponsored by Representative Jeff Fortenberry) would provide
that merchant seamen who received the MarinersMedal be provided VA hedlth care
on the same basis as recipients of the Purple Heart.

Filipino Veterans. Under current law, former members of the Regular or
“Old” Philippine Scouts who fought during World War |1 are recognized for all
benefits administered by the VA. Former members of the Commonwealth Army of
the Philippines are recognized for many of the benefits administered by the VA.
However, because of the economic differences between the United States and the
Philippines, benefits for residents of the Philippines have alower dollar value than
thosefor U.S. residents. Inaddition, former members of two other Philippine groups
that fought during World War 1, the Recognized Guerilla Forces and the New
Philippine Scouts, arerecognized for only alimited number of benefits administered
by the VA .Y’

In the 110™ Congress, H.R. 760 (sponsored by Representative Bob Filner) and
S. 57 (sponsored by Senator Daniel Inouye) would eliminate the distinction between

> For more information on U.S. merchant seamen, see CRS Report RL33992, Veterans
Benefits: Merchant Seamen, by Christine Scott and Douglas Reid Weimer.

¢ For more detailed information on this bill, see CRS Report RL33992, Veter ans Benefits:
Merchant Seamen, by Christine Scott and Douglas Reid Weimer.

¥ For more information on Filipino veterans, see CRS Report RL33876, Overview of
Filipino Veterans' Benefits, by Sidath Viranga Panangala, Christine Scott, and Carol D.
Davis.
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the Regular or “OIld” Philippine Scouts and the other three groups of veterans —
Commonwealth Army of the Philippines, Recognized Guerrilla Forces, and New
Philippine Scouts— and makethem all fully eligiblefor VA benefitssimilar to those
received by U.S. veterans. Hearings on these bills were held by the House
Committeeon Veterans Affairson February 15, 2007, and by the Senate Committee
on Veterans Affairson April 11, 2007. On July 17, 2007, the House Committee on
Veterans Affairsordered H.R. 760 to be reported by avoice vote. S. 66 (sponsored
by Senator Daniel Inouye) would require the Secretary of the Army to determine,
based on the written application of any person who is a national of the Philippine
Islands, whether or not the person performed any military service in the Philippine
Islands in aid of the armed forces of the United States during World War |l that
would qualify the person to receive any U.S. veterans, military, or other benefits.

S. 1315 (sponsored by Senator Daniel Akaka) would expand eligibility for VA
benefitsfor membersof the organized military forces (including Recognized Guerilla
Forces) of the Commonwealth of the Philippinesand the Philippine Scouts, including
provisions for dependency and indemnity compensation (DIC) and pensions for
individualsliving outside of the United States. S. 1315, which was reported by the
Senate Committee on Veterans' Affairs (S.Rept. 110-148) on August 29, 2007, was
passed by the Senate on a 96-1 vote on April 24, 2008.

Reserve and National Guard*®

Reservists called to active duty may, depending on the length of active military
service and discharge conditions (other than dishonorable), qualify for thefull range
of benefitsadministered by the VA. Reservistswho arenot called to activeduty (i.e.,
not activated) may qualify for some benefits administered by the VA. National
Guard members establish eligibility for benefits by being called to federal service
during a period of war or anational emergency. More specificaly:

o Reservists and Guard members are €digible for disability
compensation for service-connected disabilities — disabilities that
are incurred or aggravated during active duty (or active-duty
training) — and for certain other conditions incurred during
inactive-duty training.

e Reservists and Guard members may be eligible for educational
benefits. The determination of eligibility is made by either the
Department of Defense or the Department of Homeland Security if
the Reservist or Guard member is activated, or by the Reserve
component if the Reservist or Guard member is not activated.

o Reservists and Guard members may be eligible for VA home loans
if they have served at least six years, are activated for at least 90
days, or have service-connected disabilities. Reservists or Guard

18 Reservists are members of the reserve elements of the Army, Navy, Air Force, Marine
Corps, and Coast Guard. National Guard are membersof the Army National Guard and the
Air Nationa Guard.



CRS-7

memberswho are not eligible for the VA homeloan benefit may be
eligible for Federal Housing Administration (FHA) loans on
favorable terms.

e Reservists and Guard members are eligible for VA life insurance.

o Reservistsaredligiblefor VA burial flagsif they served their initial
obligation, were discharged for service-connected disabilities, or
died while they were members of the reserves.

H.R. 2259 (sponsored by Representative Peter Welch) would require the
Secretary of Defense and the Secretary of Veterans Affairsto prepare a plan within
180 days of enactment that would maximize participation in the Benefitsat Delivery
Discharge Program by members of the Reserve. Hearings were held on H.R. 2259
by the House Committee on Veterans Affairs Subcommittee on Economic
Opportunity on June 21, 2007. H.R. 3798 (sponsored by Representative Robin
Hayes) would expand the employment protections of the Uniformed Services
Employment and Reemployment Rights Act (USERRA) to members of the National
Guard who are called to duty for required drills and training under Section 502(f) of
Title 32 of the U.S Code. The House Committee on Veterans Affairs's
Subcommittee on Economic Opportunity held a hearing on H.R. 3798 on April 16,
2008. H.R. 4247 (sponsored by Representative Adam Smith) would provide
additional transition benefits for members of the Reserve, including a year of
transitional mental health care, more educational assistance, aprovision to maintain
the pay of federal employees called to duty as members of the Reserve,® and aid to
state and local governments that continue to pay employees called to duty as
members of the Reserve.

Disability Compensation and Pension Benefits

Disability Compensation. A veteran disabled because of an injury or
disease that was incurred, or aggravated, during active military service may be
entitled to amonthly disability compensation benefit. The veteran must have been
discharged, or separated from service, under conditionsother than dishonorable. The
following groups of veterans qualify for disability compensation because their
disabilities are presumed to be service-connected: former prisoners of war; veterans
exposed to herbicides during military operations in Vietnam; veterans exposed to
ionizing radiation; and certain Gulf War veterans.

The monthly disability compensation benefit is not subject to federal income
taxes, and the amount varies based on the level of disability and the number of
dependents. The FY2008 National Defense Authorization Act (P.L. 110-181)

¥ 1n general, federal civilian employees called to active duty in Reserve components do not
receivetheir civilian pay. A federa civilian employee called to active duty can receive, for
alimited time (15 days), both civilian and military pay. Under certain circumstances, a
federal employee may, for alimited time, receive “gap” pay (the difference between the
employee’ s federal civilian pay and military pay).
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eliminated the offset of VA disability compensation benefits from any disability
severance pay received from the military.

To receive benefits, a veteran must file a claim for benefits and have the VA
evaluate his or her disability to assign arating for the disability of between 0% to
100% (in 10% increments).?

One bill pending in the 110" Congress would change the manner in which
disabled veteranscould qualify to receive Socia Security Disability Insurance (SSDI)
benefits. H.R. 2943 (introduced by Representative John Sarbanes) would | et veterans
with service-connected disabilities who are rated and certified by the VA astotally
disabled to be€eligiblefor SSDI benefitswithout having to be evaluated by the Social
Security Administration (SSA) if they meet the other requirementsfor SSDI benefits.
Currently, SSA evaluates all applicants (veterans and non-veterans) to determine
their eigibility for SSDI benefits.*

Claims Pending. The inventory of clams pending for disability
compensation and pensions has been a long-standing concern for veterans service
organizations, the VA, and Congress.?? According to the Government Accountability
Office (GAO), despite taking steps to improve its disability claims process, VA
continuesto face challengesin reducing the number of claims pending and speeding
up the process of deciding claims.?®

2 For more information on the VA’ s disability rating system, see CRS Report RL33991,
Disability Evaluation of Military Servicemembers, by Christine Scott, Sidath Viranga
Panangala, and Charles A. Henning.

2 For more information on the Socia Security Disability Insurance (SSDI) program, see
CRS Report RL32279, Primer on Disability Benefits: Social Security Disability Insurance
(SSDI) and Supplemental Security Income (SS), by Scott Szymendera.

22 See, for instance: (1) House Committeeon Veterans' Affairs, Press Release, VA'sClaims
Processing Systemisin Need of 21% Century Reform: House Veterans' Affairs Subcommittee
Works to Improve VA's Claims Processing System and Eliminate Backlog, Feb. 14, 2008
[http://veterans.house.gov/news/PRArticle.aspx?NewsID=205]; (2) Government
Accountability Office(GAO), Veterans Disability Benefits: ClaimsProcessing Challenges
Persist, while VA Continues to Take Sepsto Address Them, Statement of Daniel Bertoni,
GAO Director of Education, Workforce, and Income Security, Testimony Before the
Subcommittee on Disability Assistance and Memorial Affairs, House Committee on
Veterans’ Affairs, GAO-08-473T, Feb. 14, 2008
[http://www.gao.gov/new.items/d08473t.pdf]; (3) GAO, Veterans Disability Benefits:
Processing of Claims Continuesto Present Challenges, Statement of Daniel Bertoni, GAO
Acting Director of Education, Workforce, and Income Security I ssues, Testimony beforethe
Subcommittee on Disability Assistance and Memorial Affairs, House Committee on
Veterans' Affairs, GAO-07-562T, Mar. 13, 2007
[http://www.gao.gov/new.items/d07562t.pdf]; (4) John L. Davis, VA Vows to End Claims
Backlog: Automation, Teamwork and More Saff are Key To Reducing the 650,000 VA
Compensation Claims Clogging the System, VFW Magazine, Jun. 1, 2002.

Z Government Accountability Office (GAO), Veterans' Disability Benefits: Claims
Processing Challenges Persist, while VA Continues to Take Seps to Address Them,
Statement of Daniel Bertoni, GAO Director of Education, Workforce, and Income Security,

(continued...)
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In the 110™ Congress, hearings have been held by both the House and Senate
Veterans Affairs Committees on the VA’ s disability claims processing system and
the timeliness of claims processing.?* During these hearings, the VA has outlined
steps that it has taken, or plans to take in the future, to improve the timeliness of
claims processing. Other witnesses provided testimony in the hearings on their
perceptions of the expected impact of the VA’ s steps to improve claims processing
and on additional measures or reforms that they believe are needed to improve the
VA'’sclaims processing.

To addressthisissue, legidation has been introduced in the 110" Congress that
would have an impact on disability determinations by the VA. Each chamber hasits
version of the Wounded Warrior Assistance Act of 2007 — H.R. 1538 in the House
(introduced by Representative Ike Skelton) and S. 1283 in the Senate (introduced by
Senator Mark Pryor). Both billscontain provisionsthat addressdisability eval uation,
including amandate for ajoint Department of Defense (DOD)-V A study and report
to Congress on the disability evaluation systems used by each department,
recommendations for improvement, and the feasibility of consolidating the two
systems. The House passed H.R. 1538 on a 426-0 vote on March 28, 2007, and the
Senate passed it by unanimous consent on July 25, 2007. On November 7, 2007, the
VA and the DOD announced apilot program for asingle physical to be used by the
DOD for fitness for duty purposes and by the VA for disability evaluation and rating
purposes. Theone-year pilot programisto be conducted at thethree military medical
centers in the Washington, DC area: the Walter Reed Army Medical Center, the
National Naval Medical Center, and the Air Force’ sMalcolm Grow Medical Center
at Andrews Air Force Base. On November 29, 2007, the VA announced that the
pilot program had started that week.

H.R. 653 (sponsored by Representative Thomas Reynolds) would have the
Secretary of Veterans Affairs accept (if thereisno clear and convincing evidence to
the contrary) that an injury or disease is service-connected based on the sworn
affidavit of aveteran who served in combat on or before July 27, 1953 (prior to or

3 (...continued)

Testimony Before the Subcommittee on Disability Assistance and Memorial Affairs,
Committee on Veterans Affairs, House of Representatives, GAO-8-473T, Feb. 14, 2008
[[http:/mvww.gao.gov/new.items/d08473t.pdf].

24(1) U.S. Congress, Senate Committeeon Veterans' Affairs, Review of Veterans' Disability
Compensation: Undue Delay in Claims Processing, Hearings, 110" Cong., 2™ sess., July 9,
2008, available online at

[http://veterans.senate.gov/public/index.cfm?pageid=16& release id=11731&view=dl]. (2)
U.S. Congress, House Committee on Veterans Affairs, Examining the U.S. Department of
Veterans Affairs' Claims Processing System, Hearings, 110" Cong., 2™ sess., February 14,
2008, availableonlineat [ http://veterans.house.gov/hearings/hearing.aspx ?Newsl D=189].
(3) U.S. Congress, House Committee on Veterans' Affairs, Subcommittee on Disability
Assistanceand Memorial Affairs, Personal Costsof theU.S. Department of Veterans Affairs
Claims Backlog, Field Hearings, Serial No. 110-51, 110" Cong., 1% sess., October 9, 2007,
available at [http://veterans.house.gov/hearings/transcript.aspx?ewsid=131]. (4) U.S.
Congress, Senate Committee on Veterans Affairs, VA Claims Adjudication Process,
Hearings, 110" Cong., 1% sess., March 7, 2007, available at
[http://veterans.senate.gov/public/index.cfm?pageid=16& rel ease_id=10805& view=all].
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during the Korean War). H.R. 797 (sponsored by Representative Tammy Baldwin)
and S. 1163 (introduced by Senator Daniel Akaka) would expand disability
compensation for veteranswho arevisually impaired in both eyesby using astandard
definition of blindness used by other federal agencies, including the Social Security
Administration. TheHousepassed H.R. 797 on a424-0vote on March 21, 2007, and
the Senate Committee on Veterans' Affairsreported S. 1163 (S.Rept. 110-143) on
August 3, 2007. On November 2, 2007, the Senate del eted thelanguage of H.R. 797,
replaced it with thetext of S. 1163, asamended, and passed H.R. 797 by unanimous
consent. On December 11, 2007, the House agreed to the Senate amendment with
additional House amendments. The Senate agreed to the House amendments on
December 17, 2007, and H.R. 797 became P.L. 110-157 on December 26, 2007.

Cost-of-Living Adjustment. Under current law, certain benefits for
veterans, survivors, and dependents— di sability compensation, pension, dependency
and indemnity compensation, and the clothing allowance — are not automatically
adjusted for inflation. Each year legislation has been introduced and enacted to
provide an annual veterans' cost-of-living (or inflation) adjustment (COLA) equal
to the COLA provided to Social Security recipients.

In the second session of the 110" Congress in 2008, H.R. 5826 (sponsored by
Representative Ciro Rodriguez) and S. 2617 (sponsored by Senator Daniel Akaka)
would provide a veterans COLA equal to the COLA for Socia Security benefits
effective December 1, 2008. H.R. 5826, which was reported by the House
Committeeon Veterans Affairs(H.Rept. 110-643) on May 15, 2008, was passed by
the House on a417-0 vote on May 21, 2008. The Senate Committee on Veterans
Affairsordered S. 2617 to be reported by a voice vote on June 26, 2008.

During the first session of the 110" Congress, H.R. 1284 (sponsored by
Representative John Hall), which was passed by the House on a418-0 vote on March
21, 2007, and by the Senate by unanimous consent on October 18, 2007, becameP.L.
110-111 on November 5, 2007. That COLA, which became effective December 1,
2007, matched the 2.3% Socia Security COLA for 2008. The hill’s companion
measure in the Senate was S. 423 (sponsored by Senator Daniel Akaka), which was
reported by the Senate CommitteeonVeterans' Affairs(S.Rept. 110-135) on July 24,
2007. Also introduced during the first session were S. 161 (sponsored by Senator
John Thune) and H.R. 402 (sponsored by Representative Joe Knollenberg), which
would create an annual automatic veterans COLA based on the Social Security
adjustment.

Pension Benefits. A veteran of limited meanswho haswartimeservice(i.e.,
part of his or her military service occurred during a period of war) and is either age
65 or older or is permanently and totally disabled (not service-connected) may be
eligible for amonthly pension benefit. However, the pension benefit was designed
to provide monthly incometo very-low income veterans who served during times of
war, so the veteran’s gross income can reduce the maximum benefit. The pension
benefit is higher if the veteran is housebound or requires aid and attendance.®

%« Ajd and attendance” is an additional benefit paid to veterans, their spouses, surviving
(continued...)
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Legislation has been introduced in the 110" Congress that would alter the
amount of, or digibility for, the pension benefits. H.R. 1272 (sponsored by
Representative Shelley Berkley) woul dincreasethe maximum annual pension benefit
amount. H.R. 1900 (sponsored by Representative Nick Rahall) would expand
eligibility for the pension benefit to veterans who received an expeditionary medal
during a period of service that was not a period of war. H.R. 1901 (sponsored by
Representative Nick Rahall) would expand ligibility for the pension benefit to
veterans who served during specific periods of time in the Republic of Korea,
Lebanon, Granada, or Panama. The House Committee on Veterans Affairs's
Subcommitteeon Disability Assistanceand Memorial AffairsheldahearingonH.R.
1900 and H.R. 1901 on July 31, 2007. S. 2025 (sponsored by Senator Daniel Akaka)
would provide an additional monthly pension amount for veterans 65 or older who
are eligible for the pension benefit because of age and are also permanently and
totally disabled, or who are housebound due to disabilities but do not qualify for aid
and attendance. S. 1315 (sponsored by Senator Daniel Akaka) would clarify that a
veteran who qualifies for the pension benefit based on age is not eligible for an
additional payment becausetheveteranishousebound or requiresaid and attendance.
S. 1315, which was reported by the Senate Committee on Veterans' Affairs (S.Rept.
110-148) on August 29, 2007, was passed by the Senate on a 96-1 vote on April 24,
2008.

Education

Congressional interest in the education benefits afforded to military personnel
greatly increased after the terrorist attacks of September 11, 2001, and the U.S.
military became involved in Irag and Afghanistan, which resulted in increasing
numbers of military personnel and reservists being called to active duty.

Veterans and servicemembers’ education benefitsweresignificantly expanded
on June 30, 2008, when President George W. Bush signed the Supplemental
Appropriations Act, 2008 (P.L. 110-252) into law. TitleV of thelaw, the Post-9/11
Veterans Educational Assistance Act of 2008, extends education benefitsto veterans
and servicemembers who have served on active duty in the armed forces (including
members of reserve components under a call or order to active duty) for at least 90
days after September 10, 2001.% Under this program, individuals with at least 36
monthsof active duty service after that date are eligible for 36 months of educational
assistance benefits consisting of:

e tuition and fees (limited to tuition charged at the most expensive
publicinstitution in the statein which the veteran or servicemember
isenrolled);

% (,..continued)

spouses, and parents. This allowanceis paid in al compensation, dependency indemnity
compensation, and pension programs. The payment is based on the need for aid and
attendance of another person, or by a specific disability.

% For moreinformation on the new veterans' education benefits, see CRS Report RS22929,
ABrief Overview of the Post-9/11 Veter ans Educational Assistance Act of 2008, by Shannon
S. Loane.
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e amonthly housing allowance (based on average housing pricesin
the area in which the veteran or servicemember is enrolled); and

e a $1,000 annual stipend for books and required educational
expenses.

Provisionsfor fundsfor tutorial assistance, licensing, and certification tests are also
included. Benefit eigibility for individuals who serve fewer than 36 months on
active duty would be calculated as a percentage of the total maximum benefits. In
addition, the law includes provisions alowing servicemembers who have served at
least six years on active duty and who agree to serve at least four more years to
transfer their education benefits to their dependents. The effective date for the new
benefitsis August 1, 2009.

The expanded veterans' education benefits in P.L. 110-252 are substantially
similar to provisionsin S. 22 (sponsored by Senator Jim Webb) and its companion
bill, H.R. 5740 (sponsored by Representative Harry Mitchell). The benefits were
included in an amendment to the war supplemental bill, H.R. 2642 (sponsored by
Representative Chet Edwards), which the House passed on a 256-166 vote on May
15, 2008. On May 22, the Senate passed an amendment to H.R. 2642 that also
included expanded veterans' education benefitson a75-22 vote. Ina416-12 voteon
June 19, the House approved revisions to the Senate-passed version of H.R. 2642,
which reflected compromises on enhanced veterans education benefits and other
domesticissues. The Senate passed the compromiselegislation on June 26 by a92-6
vote.”’

The Post-9/11 Educational Assistance program is the latest of several federal
veterans' educational assistance programs that have been enacted since 1944. The
Servicemen’ s Readjustment Act of 1944 (P.L. 78-346), more commonly referred to
asthe Gl Bill of Rights, provided support, including education benefits, to veterans
of WorldWar 1l. After theoriginal Gl Bill expiredin 1956, other lawsand programs
enacted for similar purposes included the Korean Conflict Gl Bill (Veterans
Readjustment Assistance Act of 1952, P.L. 82-550), the Vietnam-Era Gl Bill (P.L.
89-358), the Post-Vietnam EraVeterans' Educational Assistance Program (VEAP,
P.L. 94-502), the current Montgomery Gl Bill (MGIB, P.L. 98-525), and the Reserve
Educational Assistance Program (REAP, P.L. 108-375).%2

In addition to the newly-enacted Post-9/11 Veterans Educational Assistance
program, thefollowing educational assistanceprogramsare availableto veteransand
servicemembers:

2" For moreinformation on thewar supplemental appropriations, see CRS Report RL 34451,
Second FY2008 Supplemental Appropriationsfor Military Operations, International Affairs,
and Other Purposes, by Stephen Daggett, Susan B. Epstein, Rhoda Margesson, Curt
Tarnoff, Pat Towell, Catherine Dale, and Shannon S. Loane.

% For more information about the various federal education benefits available to veterans
and military personnel, see CRS Report RL34549, A Brief History of Veterans' Education
Benefits and Their Value, by David P. Smole and Shannon S. Loane.
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e MGIB-Active Duty (MGIB-AD) — for individuals who are on
active duty or following separation from active duty;

e MGIB-Selected Reserves (MGIB-SR) — for members of the
selected reserves; and

e MGIB-Reserve Educational Assistance Program (REAP) — for
members of reserve components who are called or ordered to active
duty in response to awar or national emergency as declared by the
President or Congress.

Maximum monthly benefit amounts for full-time enroliment in eligible
programs in 2008 range from a high of $1,101.00 for active duty members
(MGIB-AD) who enlist for three years or more; to $880.80 for individuals in the
selected reserves (REAP) who are called to active duty and who serve morethan two
consecutive years on active duty; to $317.00 for members of the selected reserves
(MGIB-SR) who are not serving on active duty, as of October 1, 2007. P.L. 110-252
increased the maximum ratefor MGIB-AD to $1,321 for the period covering August
1, 2008, through September 30, 2009. Since REAP benefits are based on a
percentage of MGIB-AD benefits, the maximum reimbursement rate for REAP will
increase to $1,056.80 as of August 1, 2008.%°

Whileservicemembersarerequired to elect to participatein the MGIB program
at the time of their enlistment and to agree to make 12 months of paymentsinto the
program, no such requirements apply to the Post-9/11 program. Individuals may be
abletoreceivebenefitsunder multipleveterans educational assistance programs, but
not at the same time.

Other billsthat specifically addressthe M GIB education benefitshave al so been
introduced inthe 110" Congress. H.R. 5684 (sponsored by Representative Stephanie
Herseth Sandlin) would increase the amount of the benefit and the time limit for
using the benefits, among other provisions. Hearingswere held on H.R. 5684 by the
House Committee on Veterans Affairs' s Subcommittee on Economic Opportunity
on April 16, 2008, and the full committee ordered the bill to be reported on April 30
by avoicevote. H.R. 3882 (sponsored by Representative Tim Walz) would change
the length of service requirement needed to receive education benefits for
servicemembers serving on active duty. On November 7, 2007, the House
Committee on Veterans Affairs ordered H.R. 3882 to be reported by a voice vote.

Homelessness

The ongoing wars in Iraq and Afghanistan have resulted in heightened
congressional attention to the issue of homeless veterans. The VA estimates that

% The benefit amounts shown for each program are for full-timeinstitutional training. The
amounts are less for individuals who attend school less than full-time and who served less
than the af orementioned number of years. Linksto the latest education benefits payment
rate schedules for each of these three programs are available at
[http://www.gibill.va.gov/Gl_Bill_Info/rates.htm].
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approximately 154,000 veterans are homelesson any given night.* Accordingtotwo
studies that have attempted to capture the characteristics of the homeless, veterans
make up between 19% and 23% of the adult homeless population.®* Studiesindicate
that both male and female veterans are more likely to be homeless than their
nonveteran counterparts.® Among the explanations for the over representation of
veterans among the homeless are mental health diagnoses, including post-traumatic
stress disorder, addictions to alcohol and other substances, and physical health
problems,®

Multiple programsexist to serve homelessveterans. The primary programsare
theVA’ sHomelessProviders Grant and Per Diem Program, the Domiciliary Carefor
Homeless V eterans program, the Health Care for Homeless V eterans program, and
the Compensated Work Therapy Program. The Department of Labor also has a
programfor homelessveteranscalled the Homel essV eterans Reintegration Program.
In FY 2007, an estimated $266 million was provided for thesefive programsto assist
homeless veterans.®

In addition, acollaboration between the VA and the Department of Housing and
Urban Development (HUD), called HUD VA Supported Housing (HUD-VASH),
provides permanent housing and supportive services to homeless veterans with
chronic mental illnesses or chronic substance abuse disorders. Homeless veterans
receive Section 8 vouchersfrom HUD and supportive services through VA medical
centers. Initially, the program provided about 1,700 Section 8 vouchersfor homeless
veteransin 1992. According to the VA, most of those vouchers are still being used
by veterans. No other voucherswerefunded until the December 26, 2007 enactment
of the FY 2008 Consolidated Appropriations Act (P.L. 110-161), in which Congress
appropriated $75 million for additional Section 8 vouchers for homeless veterans.

% John H. Kuhn and John Nakashima, The Fourteenth Annual Progress Report on Public
Law 105-114: Services for Homeless Veterans Assessment and Coordination, U.S.
Department of Veterans Affairs, February 28, 2008.

3 The estimate of 19% included only the sheltered homel ess population, while the estimate
of 23% included the unsheltered and sheltered populations. See U.S. Department of
Housing and Urban Development, The Annual Homeless Assessment Report to Congress,
February 28, 2007, p. 32, available at [ http://www.huduser.org/Publications/pdf/ahar.pdf],
and MarthaR. Burt, Laudan Y. Aron, et al., Homel essness: Programs and the People They
Serve, Urban Ingtitute, December 1999, p. 18, available at [http://www.urban.org
/Upl oadedPDF/homel essness.padf].

32 See Robert Rosenheck, Linda Frisman, and An-Me Chung, “ The Proportion of Veterans
AmongHomelessMen,” American Journal of Public Health 84, no. 3(March 1994), p. 466,
available at [http://www.ajph.org/cgi/reprint/84/3/466]; and Gail Gamache, Robert
Rosenheck, and Richard Tesdler, “ Overrepresentation of Women'V eterans Among Homel ess
Women,” American Journal of Public Health 93, no. 7 (July 2003), p. 1134, available at
[http://www.gj ph.org/cgi/content/full/93/7/1132].

% Testimony of Cheryl Beversdorf, Director, National Coalition for Homeless Veterans,
before the House Appropriations Committee, Subcommittee on Military Construction and
Veterans Affairs, FY2008 Appropriations, 110" Cong., 1% sess., March 8, 2007.

% For more information on programs for homeless veterans, see CRS Report RL 34024,
Veterans and Homelessness, by Libby Perl.
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Legislationinthe110™ Congressincludes S. 1233 (sponsored by Senator Daniel
Akaka), which was reported by the Senate Committee on Veterans' Affairs (S.Rept.
110-147) on August 29, 2007. The bill would address the per diem portion of the
Homeless Providers Grant and Per Diem Program by removing thelegal requirement
that per diem payments to service providers be offset by the receipt of other sources
of funding. It would also create ademonstration program to identify members of the
armed services who are at risk of homelessness upon leaving active duty and to
provide counseling and supportive services for these individuals. Similar to H.R.
2874 (described below), the bill would reauthorize the demonstration program for
veterans|eaving prison and enhancethe ability of domiciliary care programsto serve
femaleveterans. Thebill would also create aprogram to provide supportive services
for homeless veterans and their families who are living in permanent housing.

H.R. 2874 (sponsored by Representative Michael Michaud), which was passed
by the House on avoice vote on July 30, 2007, contains provisionsthat would create
a new program to provide supportive services to low-income veterans and their
families, enhance the ability of domiciliary care programsto serve female veterans,
and reauthorize a demonstration program to assist veterans who are transitioning
from prison and other institutions to non-institutional settings.®

Life Insurance

The VA administers several life insurance programs for veterans. Three
programs are closed for enrollment, but still have active policies: United States
Government Life Insurance (a World War | program); National Service Life
Insurance (aWorld War 11 program); and V eterans Special Life Insurance (aKorean
War program). The following current programs are open for enrollment.

Servicemembers’ Group Life Insurance (SGLI)*® and Family
Servicemembers’ Group Life Insurance (FSGLI). SGLI coverageisavailable
to eligible servicemembers in $50,000 increments up to $400,000. Spouses and
dependent children are eligible for FSGLI if the servicemember is insured under
SGLI. Under FSGLI, spouse coverage can be elected in $10,000 increments up to
$100,000 but cannot exceed the servicemember's SGLI coverage amount.
Dependent children coverage under FSGLI is $10,000 and is automatic for
servicemembers with SGLI coverage.

Traumatic Servicemembers’ Group Life Insurance (TSGLI). TSGLI
becameeffective December 1, 2005, and all servicememberswith SGLI coverageare
automatically covered by TSGLI. For specified traumatic injuries, TSGLI provides
abenefit that ranges from $25,000 to $100,000, depending on the type and severity
of the traumatic injury. TSGLI benefits are also retroactive to October 7, 2001, for

% For descriptions of additional bills pertaining to homeless veterans that have been
introduced in the 110" Congress, see CRS Report RL30442, Homelessness: Targeted
Federal Programs and Recent Legislation, by Libby Perl, coordinator, Adrienne L.
Fernandes, Gail McCallion, Garrine P. Laney, Ramya Sundararaman, and Barbara English.

% For moreinformation on SGL |, see CRSReport RL 32769, Military Death Benefits: Status
and Proposals, by David F. Burrelli and Jennifer R. Corwell.
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traumatic injuries incurred in Operation Enduring Freedom or Operation Iragi
Freedom. The servicemember applies to his or her uniformed service for a TSGLI
benefit. Theuniformed service determineswhether the servicemember iseligiblefor
it, and, if so, the amount that he or she should receive. Then the uniformed service
notifies the VA to pay the TSGLI benefit to the servicemember.

Veterans’ Group Life Insurance (VGLI). VGLI coverageisavailablein
$10,000 increments up to $400,000, but it cannot exceed thelevel of SGLI coverage
that the member had in force at the time of separation from service. Upon separation
from service, an SGLI member can convert hisor her coverageto acommercial plan
offered by participating commercia insurance companies or to a renewable VGLI

policy.

Service-Disabled Veterans Insurance (S-DVI). S-DVI coverage is
available in $1,000 increments up to $10,000 for veterans who do not have
dishonorable discharges, were released from active duty after April 25, 1951, and
received new service-connected disability ratingswithin two yearsof applyingfor S-
DVI coverage. Inaddition, supplemental coverage of $20,000isavailablefor S-DVI
policy holderswho are under age 65, areeligiblefor waiversof S-DVI premiumsdue
to total disability, and apply for the supplemental coverage within one year of being
notified that the premium waiver has been granted.

Inthe 110" Congress, H.R. 585 (sponsored by Representative Stephanie Herseth
Sandlin) and S. 225 (sponsored by Senator Larry Craig) would expand retroactive
TSGLI coverage by eliminating the requirement that the traumatic injury beincurred
in Operation Enduring Freedom or Operation Iraqi Freedom. A hearing on H.R. 585
was held by the House Committeeon Veterans' Affairs Subcommitteeon Disability
Assistance and Memoria Affairs on June 19, 2007. S. 643 (sponsored by Senator
Daniel Akaka) and H.R. 2026 (sponsored by Representative Walter Jones, Jr.) would
increase the supplemental S-DVI benefit from $20,000 to $40,000. H.R. 2697
(sponsored by Representative Doug Lamborn) and S. 1265 (sponsored by Senator
Larry Craig) would expand eligibility for veterans' mortgagelifeinsurancetoinclude
members of the armed services who are receiving specialy adapted housing
assistance fromthe VA. TheHouse Veterans Affairs Committee’ s Subcommittee
on Disability Assistance and Memoria Affairs held ahearing on H.R. 2697 on July
31, 2007.

S. 1315 (sponsored by Senator Daniel Akaka) would make several changesto
the insurance programs administered by the VA, including

(2) creating anew level-premium term lifeinsurance program for disabled
veterans (who may switch coveragefrom S-DV1) that hasamaximum
value of $50,000 and can be taken in $10,000 increments (veterans
age 70 and older have a maximum value of 20% of the maximum
value in place before turning age 70);

(2) expanding SGLI to include certain members of the Ready Reserve;

(3) increasing the amount of S-DV | supplemental coverage from $20,000
to $30,000;

(4) expanding eligibility for retroactive TSGLI coverage; and

(5) providing for the designation of afiduciary under TSGLI.
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S. 1315, which was reported by the Senate Committee on Veterans' Affairs (S.Rept.
110-148) on August 29, 2007, was passed by the Senate on a96-1 vote on April 24,
2008.

H.R. 1585 (sponsored by Representative ke Skeleton), which contained a
provision that would have provided for the designation of afiduciary or trustee for
benefits under TSGLI for servicemembers who are medically incapacitated, was
vetoed by President George W. Bush on December 28, 2007. This provision,
however, was subsequently included in H.R. 4986 (sponsored by Representative Ike
Skelton), which was passed by the House on a 369-46 vote on January 16, 2008, and
by the Senate on a 91-3 vote on January 22, 2008. H.R. 4986 became P.L. 110-181
on January 28, 2008.

Legal Representation for Veterans

Since the American Civil War, Congress has regulated the representation of
veteransbeforethe VA andits predecessors. Thisregulation hascontinued to evolve
over the years, with Congress establishing various standards for representation,
criteria and guidelines for fees, and limitation on when a veteran may engage the
services of an attorney (on afee basis) to represent him or her in the appeal s process.

The VA claims appeal processis a detailed multistep procedure.® A recently
enacted law — the V eterans Benefits, Health Care, and Information Technology Act
of 2006 (“act”) — has modified attorney participationin appeals. The Secretary of
Veterans Affairs (“Secretary”) is required to provide additional qualifications and
standards for agents® and attorneys who represent veterans before the VA. These
standardsdeal with (1) training and character and (2) feecriteriaand limitations. The
Secretary is authorized to charge and collect fees from the agents or attorneysto be
used for administrative expenses for veterans benefits programs. The following
grounds for suspension of agents and attorneys are provided in the act: presenting
frivolous claims, prior suspensions, charging excessive or unreasonable fees, or
failure to comply with the Secretary’ s regulations.

A significant change that the act made in the role of attorneys in the appeal
process iswhen in the appeal process an attorney may commence services for fees.
Previously, an attorney could not represent a veteran for a fee until the Board of
Veterans Appeals (BVA) made afinal decision.* This had the effect of excluding
an attorney from the process until al of the administrative appeals had been
exhausted. The act now permits an attorney to enter the appeal process at a much
earlier date — after the veteran has received adecision on hisor her claim from the

3" See CRS Report RL33704, Veterans Affairs: The Appeal Process for Veterans' Claims,
by Douglas Reid Weimer.

¥ pL.109-461, Titlel.

¥ “Agents’ or representatives of various veterans' service organizations may represent a
veteranin his/her appeal process. See CRS Report RL33704, Veterans Affairs: The Appeal
Process for Veterans' Claims, by Douglas Reid Weimer.

“|d. at 3. SeeFigurel. Appea Process.
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VA and decidesto appeal thisinitial decision administratively through the filing of
aNotice of Disagreement (NOD).** An attor ney may now provide representation for
afeeafter the NOD isfiled. Theact requiresthe Secretary to provide Congresswith
an evaluation of the effect of the new system of representation. Theact also modified
therequirementstofileattorney fee agreements so asto reflect the earlier point when
an attorney or agent can enter the appeal process. The Secretary is aso authorized
toreview afee agreement, and the Secretary may order areduction in an agreed upon
feeif the Secretary findsthe fee excessive or unreasonable. The Secretary’ sdecision
may 2(23 reviewed by the BVA, which is authorized to make the final review of the
issue.

Thischangeintheveterans' appeal procedure hasbeen somewhat controversial.
While veterans groups such as the National Organization of Veterans Advocates
(NOVA) and the Paralyzed V eterans of America (PV A) have supported the change,
other groups — most notably, the Disabled American Veterans (DAV) — have
vigorously opposed thelegisl ative change, continueto opposeimplementation of the
law, and are seeking a repeal of the law.”* Opposition to the change may be
summarized into three broad categories. First, representatives of veterans groups
have been the exclusive representatives of veteransin the VA administrative appea
process and are reluctant to change this arrangement. Second, thereis abelief that
any benefits should belong exclusively to the veteran and should not be shared or
paidtoalegal representative. Third, theremay beareluctanceto have previouswork
done by veteran representatives reviewed by attorneys.

H.R. 1318 (introduced by Representative Ron L ewis) would repeal theauthority
for certain agent or attorney representation in veterans' benefit cases beforethe VA.
In effect, the bill would return to the procedure that existed before P.L. 109-461
became law and permit representation only after the BVA rendersafina decisionin
the case.

U.S. Court of Appeals for Veterans Claims

Sometimes a veteran may not agree with the VA’ s initial decision concerning
an award or the amount of the benefit.* Within the VA, there is an extensive
appeal/review process that concludes with the decision of the Board of Veterans
Appeals (BVA).* Final decisions of the BVA may be appealed to the U.S. Court of
Appeals for Veterans Claims (CAVC).* The CAVC is an independent court,

“d.
“238U.S.C. § 7104.
3 See [http://www.dav.org/voters/claims_process.html].

4 See CRS Report RL 33704, Veterans Affairs: The Appeal Process for Veterans' Claims,
by Douglas Reid Weimer.

45 See CRS Report RL 33704, Veterans Affairs: The Appeal Process for Veterans' Claims,
by Douglas Reid Weimer.

6 See CRS Report RS22561, Veterans Affairs: The U.S. Court of Appeals for Veterans
(continued...)
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separate and apart from the VA. The CAVC does not hold trials, hear witness
testimony, or receive new evidence.*” In deciding a case, the CAVC considers the
BV A decision, the briefs submitted by the parties, and the record that was considered
by the VA and made available to the BVA.*

The veteran who is appealing to the CAV C may represent himself or herself or
may be represented by an attorney or an authorized representative.* VA’s Office of
General Counsel representsthe Secretary of Veterans Affairsand the VA before the
CAVC.” Following afina decision of the CAV C, that decision may be appealed to
the U.S. Court of Appeals for the Federal Circuit (“Federal Circuit”)> by either the
veteran or the VA. Appealsto the Federal Circuit are required to be filed within 60
days of thefinal CAV C decision.> Following afinal decision by the Federal Circuit,
either the veteran or the VA may petition the U.S. Supreme Court for certiorari, or
review, of that decision within 90 days of the Federal Circuit’s final action.>®

Congress has been concerned about the CAVC's backlog of cases and the
overall length of time needed to process an appeal through the VA and then through
the CAVC.>* An additional, related concern is the hardship experienced by those
veterans who are not receiving any benefits while their appeals are pending. In
responseto these concerns, the Senate Committeeon Veterans' Affairsheld ahearing
on the CAV C and the backlog on July 13, 2006.%° It was reported at this hearing that
there was a backlog of more than 5,800 cases. Among the issues discussed was the
possible recall of retired CAVC judges to help reduce the backlog.*® Following the
hearing, two retired judgeswererecalled to process or decide more casesthrough the
system. After the recall term of these two judges ended, two other retired judges
wererecalled. At the present time, two judgesare serving inrecall status. Withmore

% (...continued)
Claims—Judicial Review of VA Decision Making, by Douglas Reid Weimer.

438 U.S.C. § 7261.

“8 See CRS Report RS22561, Veterans Affairs: The U.S. Court of Appeals for Veterans
Claims — Judicial Review of VA Decision Making, by Douglas Reid Weimer.

9 Representation before the court is governed by U.S. Vet. App. R. 46.
%38 U.S.C. § 7263(a).

°L1d. § 7292.

%228 U.S.C. § 2107.

338 U.S.C. § 7292(c). A petition for certiorari requests the Supreme Court to review the
decision of the lower court. The Court has broad discretion in deciding which cases it
chooses to review.

* Asall claimsand appealsaredifferent, it hasnot been possibleto determinethe “ average”
length of an appeal through the VA and CAV C process.

* U.S. Congress, Senate Committee on Veterans' Affairs, Battling the Backlog Part I1:
Challenges Facing the U.S. Court of Appeals for Veterans Claims, 109" Cong., 2™ sess,,
July 13, 2006, S.Hrg. 109-694, available at [ http://frwebgate.access.gpo.gov/cgi-bin/getdoc
.cgi?dbname=109_senate hearings& docid=f:29716.pdf].

% |d. The judgeswould be “recalled” to serve on the court in their retirement.
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appealsbeing filed each month, it isanticipated that the CAV C will continueto have
a heavy workload.

S. 1289 (introduced by Senator Larry Craig) would amend Title 38 of the U.S.
Code to modify the salary and the terms of the judges of the CAVC. Thebill would
also modify therecall provisionsfor retired CAV C judges and other mattersrelating
to the CAVC.

S. 1315 (introduced by Senator Daniel Akaka), whose Title V is substantially
similar to S. 1289,>” would make the following changes concerning the CAV C:

o Eliminatetherestriction onthenumber of days per year that aretired
CAVC judge may voluntarily servein recall status;

e Modify the retirement pay structure for future CAV C judges,

o Exempt retired CAV C judgesfrom involuntary recall after they had
served atotal of five years of recall service;*®

e Modify the CAVC' s authority to impose certain registration fees;>

e Require the court to submit an annual report summarizing its
workload to the Senate and House Committees on Veterans
Affairs;® and

e Require the General Services Administration (GSA) to provide
Congress with a report on the expansion of the CAVC's office
space.®

S. 1315, which was reported by the Senate Committee on Veterans' Affairs (S.Rept.
110-148) on August 29, 2007, was passed by the Senate on a 96-1 vote on April 24,
2008.

S. 2640 (introduced by Senator Richard Burr) contains provisions similar to
thosein S. 1289 and S. 1315. Title V of S. 2640 deals with the recall of CAVC
judges and their pay structure;®® discretion in the imposition of practice and

*"U.S. Congress. Senate Committee on Veterans' Affairs, Veterans Benefits Enhancement
Act of 2007, 110" Cong., 1% sess.,, August 29, 2007, S.Rept. 110-148, available at
[ http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi ?dbname=110_cong_reports& docid=f
:5r148.110.pdf].

% S. 1315, § 501.
¥ 1d. § 502.
®1d. § 503.
®' 1d. § 504.
62 S. 2640, § 501.
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registration fees;* an annual report on the CAVC'’s workload to Congress;* and a
report to Congress by the GSA on the expansion of facilities for the CAVC.®

H.R. 4084 (introduced by Representative John Hall) contains some provisions
similar tothosein S. 1315. H.R. 4084 would requirethe CAV C to submit an annual
report summarizing its workload to Senate and House Committees on Veterans
Affairs® and would also require the General Services Administration to provide
Congress with areport on the expansion of the CAV C's office space.®” The House
Committee on Veterans Affairs Subcommittee on Disability Assistance and
Memorial Affairs held hearings on H.R. 4084 on November 8, 2007.

S. 2091 (introduced by Senator Daniel Akaka) would amend Title 38 of theU.S.
Code to increase the number of the CAVC' s active judges from seven to nine.

S. 2737 (introduced by Senator Daniel Akaka), the proposed “V eterans' Rating
Schedule Review Act,” would amend Title 38 of the U.S. Codeto grant jurisdiction
to the CAVC to review compliance of ratings for disabilities under the schedule of
38 U.S.C. § 1151 with the statutory requirements applicable to entitlement to
disability compensation.

H.R. 5892 (introduced by Representative John Hall) would amend Title 38 of
the U.S. Codeto require an annual report on the workload of the CAVC.® The hill
would also modify the CAVC'sjurisdiction and the finality of its decisions.®® On
April 30, 2008, the House Committee on Veterans' Affairs ordered H.R. 5892 to be
reported by a voice vote.
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