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Adequate Yearly Progress (AYP):
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Summary

Title I, Part A of the Elementary and Secondary Education Act (ESEA),
authorizes financial aid to local educational agencies (LEAS) for the education of
disadvantaged children and youth at the preschool, elementary, and secondary levels.
Over the last several years, the accountability provisions of this program have been
increasingly focused on achievement and other outcomesfor participating pupilsand
schools. Since 1994, and particularly under the No Child Left Behind Act of 2001
(NCLB), akey concept embodied in these requirements is that of “adequate yearly
progress (AYP)” for schools, LEAS, and states. AYP is defined primarily on the
basis of aggregate scores of various groups of pupils on state assessments of
academic achievement. The primary purposeof AY P requirementsisto serve asthe
basis for identifying schools and LEAswhere performance is unsatisfactory, so that
inadequacies may be addressed first through provision of increased support and,
ultimately, avariety of “corrective actions.”

Under NCLB, the TitleI-A requirementsfor state-devel oped standards of AY P
weresubstantially expanded. AY P cal culationsmust be disaggregated — determined
separately and specifically for not only al pupils but also for several demographic
groups of pupils within each school, LEA, and state. In addition, while AYP
standards had to be applied previously only to pupils, schools, and LEAS
participating in TitleI-A, AY P standards under NCLB must be applied to all public
schools, LEAS, and to states overall, if a state chooses to receive Title I-A grants.
However, corrective actionsfor failing to meet AY P standards need be applied only
to schools and LEAS participating in Title I-A. Another major break with the pre-
NCLB period is that state AYP standards must incorporate concrete movement
toward meeting an ultimate goal of all pupilsreaching a proficient or advanced level
of achievement by 2014.

The overall percentage of public schoolsidentified asfailing to make AY P for
one or more years on the basis of test scores in 2006-2007 was approximately 28%
of all public schools. The percentage of schoolsfor individual statesvaried from 4%
to 75%. Approximately 12% of Title I-A participating schools were in the “needs
improvement” status (i.e., they had failed to meet AY P standards for 2 consecutive
years or more) on the basis of AY P determinations for 2005-2006 and preceding
school years.

The AYP provisions of NCLB are challenging and complex, and they have
generated substantial interest and debate. Debates regarding NCLB provisions on
AY P havefocused on the provision for an ultimate goal, use of confidence intervals
and data-averaging, population diversity effects, minimum pupil group size (n),
separate focus on specific pupil groups, number of schools identified and state
variations therein, the 95% participation rule, state variations in assessments and
proficiency standards, and timing. The authorization for ESEA programsexpired at
the end of FY 2008, and the 111™ Congressis expected to consider whether to amend
and extend the ESEA. This report will be updated regularly to reflect major
legidlative devel opments and available information.
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Adeguate Yearly Progress
(AYP): Implementation
of the No Child Left Behind Act

Background:
Title | Outcome Accountability
and the AYP Concept

Title I, Part A of the Elementary and Secondary Education Act (ESEA), the
largest federal K-12 education program, authorizesfinancial aidto local educational
agencies (LEAS) for the education of disadvantaged children and youth at the
preschool, elementary, and secondary levels.

Sincethe 1988 reauthorization of the ESEA (The Augustus F. Hawkins-Robert
T. Stafford Elementary and Secondary School Improvement Amendments of 1988,
or “School Improvement Act,” P.L. 100-297), the accountability provisions of this
program have been increasingly focused on achievement and other outcomes for
participating pupilsand schools. Sincethe subsequent ESEA reauthorizationin 1994
(thelmproving America sSchoolsAct of 1994, P.L. 103-382), and particul arly under
the No Child Left Behind Act of 2001 (NCLB, P.L. 107-110), a key concept
embodied in these outcome accountability requirements is that of “adequate yearly
progress (AY P)” for schools, LEAS, and (morerecently) statesoverall. The primary
purpose of AY P requirements is to serve as the basis for identifying schools and
LEAswhereperformanceisinadequate, so that theseinadequaci esmay be addressed,
first through provision of increased support and, ultimately, through a variety of
“corrective actions.”*

Thisreport isintended to provide an overview of the AY P concept and severa
related issues, adescription of the AY P provisions of the No Child Left Behind Act,
and an analysis of theimplementation of these provisions by the U.S. Department of
Education (ED) and the states. The authorization for ESEA programsexpired at the
end of FY 2008, and the 111™ Congress is expected to consider whether to amend
and extend the ESEA. This report will be updated regularly to reflect major
legidlative devel opments and available information.

! These corrective actions, aswell as possi ble performance-based awards, are not discussed
in detail in this report. For information on them, see CRS Report RL33371, K-12
Education: |mplementation Status of the No Child Left Behind Act of 2001 (P.L. 107-110),
by Gail McCallion, et a., Section 4.
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General Elements of AYP Provisions

ESEA Title I, Part A has included requirements for participating LEAs and
statesto admini ster assessments of academi ¢ achievement to participating pupils, and
to evaluate LEA programs at |east every two years, since the program was initiated
in 1965. However, relatively little attention was paid to school- or LEA-wide
outcome accountability until adoption of the School Improvement Act of 1988.2
Under the School Improvement Act, requirementsfor statesand LEAsto evaluatethe
performance of Titlel-A schoolsand individual participating pupilswere expanded.
In addition, LEAs and states were for the first time required to develop and
implement improvement plans for pupils and schools whose performance was not
improving. However, in comparison to current Title I-A outcome accountability
provisions, these requirements were broad and vague. States and LEAsweregiven
little direction as to how they were to determine whether performance was
satisfactory, or how performance was to be defined, with one partial exception.

The exception applied to school s conducting schoolwide programs under Title
I-A. Inschoolwide programs, Titlel-A fundsmay be used to improveinstruction for
al pupils in the school, rather than being targeted on only the lowest-achieving
individual pupilsin the school (as under the other major Title I-A service model,
targeted assistance schools). Under the 1988 version of the ESEA, schoolwide
programs were limited to schools where 75% or more of the pupils were from low-
income families (currently this threshold has been reduced to 40%). The School
Improvement Act required schoolwide programs, in order to maintain their special
authority, to demonstrate that the academic achievement of pupilsin the school was
higher than either of the following: (a) the average level of achievement for pupils
participating in Title-A inthe LEA overal; or (b) the averagelevel of achievement
for disadvantaged pupils enrolled in that school during the three years preceding
schoolwide program implementation.

The embodiment of outcome accountability in the specific concept of AYP
began with the 1994 Improving America s Schools Act (IASA). Under the IASA,
states participating in Title I-A were required to develop AY P standards as a basis
for systematically determining whether schoolsand LEAsreceiving Titlel-A grants
were performing at an acceptablelevel. Failureto meet thestate AY P standardswas
to become the basis for directing technical assistance, and ultimately corrective
actions, toward schoolsand L EA swhere performance was consi stently unacceptabl e.

Generic AYP Factors. Before proceeding to a description of the Title I-A
AYP provisions under the IASA of 1994, we outline below the general types of
major provisions frequently found in AY P provisions, actual or proposed.

Primary Basis. They are based primarily on aggregate measures of academic
achievement by pupils. Aslong as Title I-A has contained AY P provisions, it has
provided that these be based ultimately on state standards of curriculum content and

2 For additional information on this legislation, see CRS Report 89-7, Education for
Disadvantaged Children: Major Themes in the 1988 Reauthorization of Chapter 1, by
Wayne Riddle (out of print, available from author [7-7382] upon request).
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pupil performance, and assessmentslinked to these standards. More specifically, the
TitleI-A requirements have been focused on the percentage of pupils scoring at the
“proficient” or higher level of achievement on state assessments, not a common
national standard. However, when AY Pprovisionswerefirst adopted in 1994, states
were given an extended period of time to adopt and implement these standards and
assessments, and for a lengthy period after the 1994 amendments, various
“trangitional” performance standards and assessments were used to measure
academic achievement.®

Ultimate Goal: AY P standards may or may not incorporate an ultimate goal,
which may be relatively specific and demanding (e.g., al pupils should reach the
proficient or higher level of achievement, as defined by each state, in a specified
number of years), or more ambiguous and less demanding (e.g., pupil achievement
levelsmust increasein relation to either LEA or state averages or past performance).
If there is a specific ultimate goal, there may also be requirements for specific,
numerical, annual objectives either for pupilsin the aggregate or for each of several
pupil groups. The primary purpose of such a goal is to require that levels of
achievement continuously increase over timein order to be considered satisfactory.

Subject Areas. With respect to subject areas, AY P standards might focus only
on reading and math achievement, or they might include additional subject areas.

Additional Indicators. In addition to pupil scores on assessments, AYP
standards often include one or more supplemental indicators, which may or may not
be academic. Examples include high school graduation rates, attendance rates, or
assessment scores in subjects other than those that are required.

Levelsat Which Applied: States may be required to develop AY P standards
for, and apply them to, schools, LEAS, or for states overall. Further, it may be
required that AY P standards be applicableto all schoolsand LEAS, or only to those
participating in ESEA TitleI-A.

Disaggregation of Pupil Groups: AY P standards might be applied simply to
al pupilsin aschool, LEA, or state, or they might also be applied separately and
specifically to a variety of demographic groups of pupils — such as economically
disadvantaged pupils, pupils with disabilities, pupils in different ethnic or racial
groups, or limited English proficient pupils. In a program such as Title I-A, the
purpose of which isto improve education for the disadvantaged, it may be especialy
important to consider selected disadvantaged pupil groups separately, to identify
situationswhere overall pupil achievement may be satisfactory, but the performance
of one or more disadvantaged pupil groupsis not.

Basic Structure: The basic structure of AY P Models generaly fallsinto one
of three general categories. Thethree basic structural forms for AY P of schools or
LEAs are the group status, successive group improvement, and individual/cohort

3 For additional information on the standard and assessment requirements under ESEA title
I-A, see CRS Report RL31407, Educational Testing: Implementation of ESEA Title I-A
Requirements Under the No Child Left Behind Act, by Wayne C. Riddle.
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growth models. Inthe context of theseterms, “group” (or “subgroup,” in the case of
detailed demographic categories) refersto acollection of pupilsthat isidentified by
their grade level and usually other demographic characteristics (e.g., race, ethnicity,
or educational disadvantage) as of a point in time. The actual pupilsin a“group”
may change substantially, or even completely, from oneyear to the next. In contrast,
a“cohort” refersto acollection of pupilsinwhich the same pupilsarefollowed from
year to year.

Thekey characteristic of the group status model isarequired threshold level of
achievement that is the samefor al pupil groups, schools, and LEAs statewidein a
given subject and grade level. Under this model, performance at a point intimeis
compared to abenchmark at that time, with no direct consideration of changes over
aprevious period and whatever theschool’ sor LEA’s“starting point.” For example,
it might be required that 45% or more of the pupilsin any of a state’'s elementary
schools score at the proficient or higher level of achievement in order for aschool to
makeAY P. “Status’ model semphasizetheimportance of meeting certain minimum
levels of achievement for all pupil groups, schools, and LEAS, and arguably apply
consistent expectationsto all.

Thekey characteristic of the successivegroup improvement model isafocuson
the rate of change in achievement in a subject areafrom one year to the next among
groups of pupilsin a grade level at a school or LEA (e.g., the percentage of this
year's 5" grade pupils in a school who are at a proficient or higher level in
mathemati cs compared to the percentage of last year’s 5" grade pupils who were at
aproficient or higher level of achievement).

Finally, the key characteristic of the individual/cohort growth model isafocus
on the rate of change over time in the level of achievement among cohorts of the
same pupils. Growth models are longitudinal, based upon the tracking of the same
pupils asthey progress through their K-12 education careers. While the progress of
pupils is tracked individually, results are typicaly aggregated when used for
accountability purposes. Aggregation may be by demographic group, by school or
LEA, or other relevant characteristics. In general, growth models would give credit
for meeting steps along the way to proficiency in ways that a status model typically
does not.

Alternative or “Safe Harbor” Provisons. AYP systems often have
aternative provisions under which schools or LEAS that fail to meet the usual
requirements may still be deemed to have made AY P if they meet certain specified
aternative conditions. For example, under a status model, it might be generally
required that 45% or more of the pupilsin any of a state’' s elementary schools score
at the proficient or higher level of achievement in order for the school to make AY P,
but a school where aggregate achievement is below thislevel might still be deemed
to have made AY P, through a“ safe harbor” provision, if the percentage of pupils at
the proficient or higher level in the school is higher than for the previous year by
some specified degree. Such a concept may be seen as adding a successive group
improvement model element to a status model of AYP.
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Assessment Participation Rate: 1t might berequired that aspecified minimum
percentage of aschool’sor LEA’s pupils participate in assessmentsin order for the
school or LEA to be deemed to have met AY P standards. The primary purposes of
such arequirement areto assure that assessment results are broadly representative of
the achievement level of the school’s pupils, and to minimize the incentives for
school staff to discouragetest participation by pupilsdeemed likely to perform poorly
on assessments.

Exclusion of Certain Pupils: Beyond general participation rate requirements
(see above), states may be specifically required to include, or alowed to exclude,
certain groups of pupils in determining whether schools or LEAs meet AYP
reguirements. For example, statutory provisions might allow the exclusion of pupils
who have attended a school for less than one year in determining whether a school
meets AY P standards.

Special Provisionsfor Pupilswith Particular Educational Needs. Beyond
requirementsthat all pupilsbeincluded in assessments, with accommodationswhere
appropriate, there may be special provisions for limited English proficient (LEP)
pupils or pupils with the most significant cognitive disabilities.

Averaging or Other Statistical Manipulation of Data: Finaly, there are a
variety of waysin which statistical manipulation of AY P-related data or cal culations
might beeither authorized or prohibited. Mgjor possibilitiesincludeaveraging of test
score data over periods of two or more years, rather than use of the latest datain all
cases, or the use of “confidence intervals’ in calculating whether the aggregate
performance of a school’s pupils is at the level specified by the state's AYP
standards. Thesetechniques, and theimplications of their use, are discussed further
below. In genera, their use tends to improve the reliability and validity of AYP
determinations, while often reducing the number of schools or LEAs identified as
failling to meet AY P standards.

AYP Provisions Under the IASA of 1994

Under the IASA, states were to develop and implement AY P standards soon
after enactment. However, stateswere given several years (generally until the 2000-
2001 school year) to develop and implement curriculum content standards, pupil
performance standards, and assessments|inked to thesefor at |east threegradelevels
in math and reading.* Thus, during the period between adoption of the IASA in 1994
and of NCLB in early 2002, for most states the AYP provisions were based on
“transitional” assessmentsand pupil performance standardsthat werewidely varying
innature. AY P standards based on such “transitional” assessmentswere considered
to be “transitional” themselves, with “final” AY P standards to be based on states
“final” assessments, when implemented. The subject areas required to be included
in state AY P standards (as opposed to required assessments) were not explicitly
specified in statute; ED policy guidance required states to include only math and

* For more information on all aspects of the ESEA Title I-A assessment requirements, see
CRS Report RL31407, Educational Testing: Implementation of the ESEA Title I-A
Requirements Under the No Child Left Behind Act, by Wayne C. Riddle.
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reading achievement in determining AY P. Further, theinclusionin AY P standards
of measures other than academic achievement in math and reading on state
assessments was optional .

With respect to the ultimate goal of thestate AY P standards, thel ASA provided
broadly that there must be continuous and substantial progress toward a goal of
having all pupils meet the proficient and advanced level s of achievement. However,
no timeline was specified for reaching this goal, and most states did not incorporate
it into their AY P plansin any concrete way.

ThelASA’s AY P standards were to be applied to schools and LEAS, but not to
the statesoverall. Further, while stateswere encouraged to apply the AY P standards
toall public schoolsand LEAS, states could chooseto apply them only to schoolsand
LEAs participating in Title I-A, and most did so limit their application.

ThelASA provided that all relevant pupils’ wereto beincluded in assessments
and AY P determinations, although assessments were to include results for pupils
who had attended a school for lessthan oneyear only in tabulating LEA-wideresults
(i.e., not for individual schools). LEP pupilswereto be assessed in the language that
would best reflect their knowledge of subjects other than English; and
accommodations were to be provided to pupils with disabilities.

Importantly, whilethe | ASA required state assessmentsto ultimately (by 2000-
2001) provide test results that were disaggregated by pupil demographic groups, it
did not require such disaggregation of datain AY P standards and calculations. The
1994 statute provided that state AYP standards must consider al pupils,
“particularly” economically disadvantaged and LEP pupils, but did not specify that
the AY P definition must be based on each of these pupil groups separately. Finaly,
the statute was silent with respect to data-averaging or other statistical techniques,
aswell asthe basic structure of state AY P standards (i.e., whether a“group status,”
“successive group improvement,” or “individual/cohort growth” model must be
employed).

Concerns About the AYP Provisions of the IASA. Thus, the IASA’s
provisions for state AYP standards broke new ground conceptually, but were
comparatively broad and ambiguous. Although states were required to adopt and
implement at least “transitional” AY P standards, on the basis of “transitional” state
assessment results, soon after enactment of the |ASA, they werenot required to adopt
“final” AY P standards, in conjunction with final assessmentsand pupil performance
standards, until the 2000-2001 school year. Further, states were not allowed to
implement most corrective actions, such as reconstituting school staff, until they
adopted final assessments, so these provisions were not implemented by most states
until the IASA was replaced by NCLB.

® All pupilsin states where AY P determinations were made for all public schools, or all
pupils served by ESEA Title I-A in states where AY P determinations were made only for
such schools and pupils.
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A compilation was prepared by the Consortium for Policy Research in
Education (CPRE) of the “transitional” AY P standards that states were applying in
administering their Title I-A programs during the 1999-2000 school year.® Overall,
according to this compilation, the state AY P definitions for 1999-2000 were widely
varied and frequently complex. General patternsin these AY P standards, outlined
below, reflect state interpretation of the IASA’s statutory requirements.

e Most considered only achievement test scores, but some considered
avariety of additional factors, most often dropout ratesor attendance
rates.

e Often, the state AY P standards set a threshold of some minimum
percentage, or minimum rate of increasein the percentage, of pupils
at the proficient or higher level of achievement on a composite of
state tests. These thresholds were often based, at least in part, on
performance of pupils in a school or LEA relative to statewide
averagesor totheschool’ sor the LEA’ sperformancein the previous
year. Severa states identified schools as failing to make AYP if
they fail to meet “expected growth” in performance on the basis of
factors such as initia achievement levels and statewide average
achievement trends. These thresholds almost never incorporated a
“ladder” of movement toward a goal of all pupils at the proficient
level, or otherwise explicitly incorporated an ultimate goal to be met
by some specific date.

e Whilesomestate AY P standardswere based on achievement results
for asingle year, they were frequently based on two- or three-year
rolling averages.

e The AYP standards generally referred only to al pupilsin a school
or LEA combined, without a specific focus on any pupil
demographic groups. However, the AY P standards of some states
included a focus on a single category of low-achieving pupils
separately from al pupils, and a very few (e.g., Texas) included a
specific focus on the performance of several pupil groups (African
American, Hispanic, White, or Economically Disadvantaged). One
state (New Mexico) compared school scores to predicted scores on
the basis of such factors as pupil demographics.

e The state AYP standards under the IASA were sometimes
substantially adjusted from year-to-year (often with consequent wide
variations in the percentage of Title I-A schools identified as
needing improvement). According to CPRE, two states (lowa and
New Hampshire) left AYP standards and determinations almost
totally to individual LEAsin 1999-2000.

A report published by ED in 2004, on the basis of state AY P policies for the
2001-2002 school year, contains similar conclusions about state AY P policiesin the
period immediately preceding implementation of NCLB.” There was tremendous

6 See [http://www.cpre.org/Publications/Publications_Accountability.htm].

"U.S. Department of Education, Officeof theUndersecretary, Policy and Program Studies
(continued...)
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variation among the statesin theimpact of their AY P policiesunder the|ASA onthe
number and percentage of TitleI-A schoolsand LEAsthat were identified asfailing
tomeetthe AY Pstandards. In somestates, asubstantial majority of Titlel-A schools
were identified as failing to make AY P, while in others almost no schools were so
identified. In July 2002, just before the initial implementation of the new AYP
provisions of NCLB, ED released acompilation of the number of schoolsidentified
as failing to meet AY P standards for two or more consecutive years (and therefore
identified as being in need of improvement) in 2001-2002 (for most states) or 2000-
2001 (in states where 2001-2002 data were not available).? The national total
number of these schoolswas 8,652; the number inindividual statesranged from zero
in Arkansas and Wyoming to 1,513 in Michigan and 1,009 in California® While
there are obvious differences in the size of these states, there were aso wide
variationsin the percentage of al schoolsparticipatingin Titlel-A that failed to meet
AYP for either one year or two or more consecutive years.

AYP Under NCLB Statute

NCLB provisions regarding AYP may be seen as an evolution of, and to a
substantial degree as areaction to perceived weaknesses in, the AY P requirements
of the 1994 IASA. The latter were frequently criticized as being insufficiently
specific, detailed, or challenging. Criticism oftenfocused specifically ontheir failure
to focus on specific disadvantaged pupil groups, failure to require continuous
improvement toward an ultimategoal, and their required applicability only to schools
and LEASs participating in Title I-A, not to all public schools or to states overall.

Under NCLB, theTitlel-A requirementsfor state-developed standardsof AY P
were substantially expanded in scope and specificity. Asunder the IASA, AYPis
defined primarily on the basis of aggregate scores of pupils on state assessments of
academic achievement. However, under NCLB, state AY P standards must also
include at least one additional academic indicator, which in the case of high schools
must bethe graduation rate. Theadditional indicators may not be employed in away
that would reduce the number of schoolsor LEAs identified asfailing to meet AYP
standards.™®

" (...continued)

Service, Evaluation of Title | Accountability Systems and School Improvement Efforts
(TASSIE): First-Year Findings, 2004. Hereafter referred to as the TASSIE First-Y ear
Report.

8 See the U.S. Department of Education, “Paige Releases Number of Schools in School
Improvement in Each State,” press release, July 1, 2002 at [http://www.ed.gov/
news/pressrel eases/2002/07/07012002a.html] .

° Another report published by ED in 2004 (the TASSIE First-Y ear Report — see footnote
7) stated that 8,078 public schools had been identified asfailing to meet AY P standards for
two or more consecutive years in the 2001-2002 school year.

10 As is discussed later in this report and in more detail in a separate report (RL33032,
Adequate Yearly Progress (AYP): Growth Models Under the No Child Left Behind Act), a
(continued...)
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Oneof themost important differencesbetween AY Pstandardsunder NCLB and
previousrequirementsisthat under NCLB, AY Pcal culations must be disaggregated;
that is, they must be determined separately and specifically for not only all pupilsbut
also for several demographic groups of pupils within each school, LEA, and state.
Test scores for an individual pupil may be taken into consideration multiple times,
depending on the number of designated groups of which they are amember (e.g., a
pupil might be considered as part of the LEP and economically disadvantaged
groups, aswell asthe“al pupils’ group). The specified demographic groups are as
follows:

e economically disadvantaged pupils,

e LEP pupils,

e pupilswith disabilities, and

e pupilsin maor racial and ethnic groups, as well as all pupils.

However, asisdiscussed further below, there are three major constraints on the
consideration of these pupil groupsin AY Pcalculations. First, pupil groupsneed not
be considered in cases where their number is so relatively small that achievement
resultswould not be statistically significant or theidentity of individual pupilsmight
be divulged.™ Asisdiscussed further below, the selection of the minimum number
(n) of pupilsin agroup for the group to be considered in AY P determinations has
been |eft largely to state discretion. State policiesregarding “n” have varied widely,
with important implications for the number of pupil groups actually considered in
making AY P determinationsfor many schoolsand LEAS, and the number of schools
or LEAspotentially identified asfailingto make AYP. Second, it hasbeen | eft to the
statesto definethe“ major racial and ethnic groups’ on the basisof which AY P must
be calculated. Andthird, asunder the IASA, pupilswho have not attended the same
school for a full year need not be considered in determining AY P for the school,
although they are still to be included in LEA and state AY P determinations.

In contrast to the previous statute, under which AY P standards had to be applied
only to pupils, schools, and LEAS participating in Title I-A, AY P standards under
NCLB must be applied to all public schools, LEAS, and for the first time to states
overal, if astatechoosestoreceiveTitlel-A grants. However, corrective actionsfor
failing to meet AYP standards need only be applied to schools and LEAS
participating in Title I-A.

Another major break with the past isthat state AY P standards must incorporate
concrete movement toward meeting an ultimate goal of al pupils reaching a
proficient or advanced level of achievement by the end of the 2013-2014 school year.
The steps — that is, required levels of achievement — toward meeting this goal,
known as Annua Measurable Objectives (AMOs), must increase in “equa
increments’ over time. Thefirst increasein the thresholds must occur after no more

10(_..continued)
growth model pilot project has been initiated by ED.

™ In addition, program regulations (Federal Register, December 2, 2002) do not require
graduation ratesand other additional academicindicatorsto bedisaggregatedindetermining
whether schools or LEAs meet AY P standards.
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than two years, and remaining increases at least once every three years. As s
discussed further below, several states have accommodated thisrequirement inways
that require much more rapid progress in the later years of the period leading up to
2013-2014 than in the earlier period.

Theprimary basic structurefor AY Punder NCLB isspecified intheauthorizing
statute as a group status model. A “uniform bar” approach is employed: statesare
to set athreshold percentage of pupilsat proficient or advanced levels each year that
is applicable to all pupil subgroups of sufficient size to be considered in AYP
determinations. The threshold levels of achievement are to be set separately for
reading and math, and may be set separately for each level of K-12 education
(elementary, middle, and high schools). The minimum® starting point for the
“uniform bar” in theinitia periodisto bethe greater of (a) the percentage of pupils
at the proficient or advanced level of achievement for the lowest-achieving pupil
group in the base year,*® or (b) the percentage of pupils at the proficient or advanced
level of achievement for thelowest-performing quintile (fifth)* of schoolsstatewide
inthebaseyear.® The“uniform bar” must generally beincreased at |east once every
threeyears, although in theinitial period it must be increased after no more than two
years.

In determining whether scoresfor agroup of pupilsare at therequired level, the
averaging of scores over two to three yearsisalowed. Inaddition, NCLB includes
asafe harbor provision, under which a school that does not meet the standard AY P
requirements may still be deemed to meet AYP if it experiences a 10% (not a 10
percentage point) reduction in the gap between 100% and the base year for the
specific pupil groupsthat fail to meet the* uniformbar,” and those pupil groupsmake
progress on at least one other academic indicator included in the state’'s AYP
standards. As noted earlier, this alternative provision adds successive group
improvement as a secondary AY P model under NCLB. In addition, asis discussed
below, under a pilot project, nine states have been approved to use a third model of
AYP — a“growth model” — for AY P determinations.

Finally, NCLB AYP provisions include an assessment participation rate
requirement. In order for aschool to meet AY P standards, at |east 95% of all pupils,
aswell as at least 95% of each of the demographic groups of pupils considered for

12 States may, of course, establish starting points above the required minimum level.
¥ The“base year” is the 2001-2002 school year.

¥ Thisis determined by ranking all public schools (of the relevant grade level) statewide
according to their percentage of pupilsat the proficient or higher level of achievement (on
the basis of all pupilsin each school), and setting the threshold at the point where one-fifth
of the schools (weighted by enrollment) have been counted, starting with the schools at the
lowest level of achievement.

> Under programregulations[4 C.F.R. § 200.16(c)(2)], the starting point may vary by grade
span (e.g., elementary, middle, etc.) and subject.
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AY P determinationsfor the school or LEA, must participate in the assessments that
serve as the primary basis for AY P determinations.*®

ED Regulations and Guidance on Implementation
of the AYP Provisions of NCLB

States began determining AY P for schools, LEAS, and the states overall onthe
basis of NCLB provisions beginning with the 2002-2003 school year. The deadline
for states to submit to ED their AYP standards based on NCLB provisions was
January 31, 2003, and according to ED, all states met this deadline. On June 10,
2003, ED announced that accountability plans had been approved for all states.
However, many of the approved plans required states to take additional actions
following submission of their plan.*”

In the period preceding ED’ sreview of state accountability plansunder NCLB,
the Department published two relevant documents. Regulations, published in the
Federal Register on December 2, 2002, mirrored the detailed provisions in the
authorizing statute. The second document, apolicy letter published by the Secretary
of Education on July 24, 2002,'® emphasi zed flexibility, stating that “ The purpose of
the statute, for both assessments and accountability, is to build on high quality
accountability systemsthat States already havein place, not to require every stateto
start from scratch.” Theletter went onto list 10 criteriathat it said would be applied
by ED in the process of reviewing state AYP standards. These criteria included
most, but not all, of the specifications regarding AY P from the authorizing statute
and regulations (e.g., applicability to all public schoolsand their pupils, and specific
focus on individual pupil groups). In response to concerns that large numbers of
schools might be identified as failing to make AY P (asis discussed further below),
ED officials emphasized the importance of taking action to identify and move to
improve underperforming schools, no matter how numerous. They also emphasized
the possibilitiesfor flexibility and variation in taking corrective actions with respect
to schoolsthat fail to meet AY P, depending on the extent to which they fail to meet
those standards.

Aspects of state AY P plans that apparently received special attention in ED’s
reviews included (1) the pace at which proficiency levels are expected to improve
(e.g., equal increments of improvement over the entire period, or much more rapid
improvement expected in later years than at the beginning); (2) whether schools or
LEAsmust fail to meet AY P with respect to the same pupil group(s), gradelevel(s),
or subject areasto beidentified as needing improvement, or whether two consecutive
years of failure to meet AY P with respect to any of these categories should lead to

16 1f the number of pupils in a specified demographic group is too small to meet the
minimum group size requirements for consideration in AYP determinations, then the
participation rate requirement does not apply.

¥ The plans have been posted online by ED at [http://www.ed.gov/admins/|ead/account/
stateplans03/index.html].

18 See [ http://www.ed.gov/news/pressrel eases/2002/07/07242002.html].
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identification;* (3) thelength of time over which pupilsshould beidentified asbeing
LEP; (4) the minimum size of pupil groupsin a school in order for the group to be
considered in AY P determinations or for reporting of scores; (5) whether to allow
schools credit for raising pupil scores from below basic to basic (as well as from
basic or below to proficient or above) in making AYP determinations; and (6)
whether to alow use of statistical techniques such as “confidence intervals’ (i.e.,
whether scores are below the required level to a statistically significant extent) in
AY P determinations.

Recent Developments

Regulations Proposed in April 2008 on Title I-A Assessments and
Accountability. Several new final regulations affecting the Title I-A assessment,
AYP, and accountability policies were published in the “Federal Register” on
October 29, 2008 (pages 64435-64513). Most of the proposed regul ations deal with
policy areasother than AY P. Many of theregulationsclarify previousregulationsor
codify as regulations policies that have previously been established through less
formal mechanisms (such as policy guidance or peer reviewer guidance). The
proposed regulations related to AY P are briefly described below.

Group Size-Related Provisions in State AYP Policies. States must
provide a more extensive rationale than previously required for their selection of
minimum group sizes, use of confidenceintervals, and related aspects of their AYP
policies. Although no specific limits are placed on these parameters, states must
explain in their Accountability Workbooks how their policies provide statistically
reliable information while minimizing the exclusion of designated pupil groupsin
AY P determinations, especially at the school level. States must also report on the
number of pupilsin designated groupsthat are excluded from separate consideration
in AYP determinations due to minimum group size policies. In addition, the
regulations codify provisionsfor the National Technical Advisory Council that was
established in August 2008 to advise the Secretary on a variety of technical aspects
of state standards, assessments, AYP, and accountability policies. Each state is
required to submit its Accountability Workbook, modified in accordance with the
proposed regulations, to ED for anew round of technical assistance and peer review.
Workbooks must be submitted in time to implement any needed changes before
making AY P determinations based on assessment results for the 2009-2010 school
year.

Assessments and Accountability Policies in General. The proposed
regulations clarify that assessments required under Title I-A may include multiple
formats aswell as multiple academic assessments within each subject area (reading,
mathematics, and science). This does not include the concept of “multiple
measures,” asthisterm hasbeen used by many to refer to proposalsto expand NCLB

¥ ED has approved state accountability plans under which schools or LEAs would be
identified as failing to meet AYP only if they failed to meet the required level of
performance in the same subject for two or more consecutive years, but has not approved
proposals under which aschool would beidentified only if it failed tomeet AY Pinthe same
subject and pupil group for two or more consecutive years.
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through inclusion of avariety of indicators other than standards-based assessments
in reading, mathematics, and science. Also, states are required to include results
from the most recent National Assessment of Educational Progress (NAEP)
assessments on their state and LEA performance report cards. Further, ED policies
regarding provisions for states to request waivers allowing them to use growth
models of AYP are codified in the October 2008 regulations (previously they were
published only in policy guidance and peer reviewer guidance documents.)

Graduation Rates. Numerous changes have been madeto previous policies
regarding graduation rates used asthe “additional indicator” in AY P determinations
for high schools. Previoudly, states were allowed a substantial degree of flexibility
intheir method for cal culating graduation ratesand were not required to disaggregate
the rates by pupil group (except for reporting purposes). Also, although states were
required to determine a level of, or rate of improvement in, graduation rates that
would be adequate for AY P purposes, they were not required to set an ultimate goal
toward which these rates should be progressing.

Under the October 2008 regulations, states must adopt a uniform method for
calculating graduation rates. This method must be used for school, LEA, and state
report cards showing results of assessments administered during the 2010-2011
school year, and for purposes of determining AYP based on assessments
administered during the 2011-2012 school year (statesunableto meet thesedeadlines
may regquest an extension). This method has been endorsed by the National
Governors Association. The graduation rate is defined as the number of students
who graduate from high school in four years® divided by the number of studentsin
the cohort for the students’ class, adjusted for student transfers among schools.
States may also propose using a supplementary extended-year graduation rate, in
addition to the four-year rate, in order to accommodate selected groups of students
(such as certain students with disabilities) who may need more than four years to
graduate. These graduation rates must be disaggregated by subgroup.

States must set an ultimate goal for graduation rates that they expect all high
schools to meet. No federa standard is established, but the state goal, as well as
annual targets toward meeting that goal, must be approved by ED as part of the
state’ s accountability policy.

Growth Models. In November 2005, the Secretary of Education announced
agrowth model pilot program under whichinitially up to 10 stateswould be allowed
to use growth modelsto make AY P determinationsfor the 2005-2006 or subsequent
school years.? In December 2007, the Secretary lifted the cap on the number of
states that could participate in the growth model pilot, and regulations published in
October 2008% incorporate this expanded policy. Themodelsproposed by the states
must meet at | east thefollowing criteria(in addition to avariety of criteriaapplicable

2 Thisincludes students who graduate following asummer program after their fourth year.
2 See [ http://www.ed.gov/news/pressrel eases/2005/11/11182005.html].
2 Seethe “ Federal Register” for October 29, 2008 (pages 64435-64513).
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to all state AYP policies — that is, measure achievement separately in
reading/language arts and mathematics):

e they must incorporate an ultimate goal of all pupils reaching a
proficient or higher level of achievement by the end of the 2013-
2014 school year;

e achievement gaps among pupil groups must decline in order for
schools or LEAsto meet AY P standards;

e annual achievement goals for pupils must not be set on the basis of
pupil background or school characteristics;

e annual achievement goals must be based on performance standards,
not past or “typical” performance growth rates;

e theassessment system must produce comparabl e resultsfrom grade-
to-grade and year-to-year; and

e the progress of individual students must be tracked within a state
data system.

In addition, applicant states must have their annual assessments for each of grades
3-8 approved by ED, and these assessments must have been in place for at least one
year previous to implementation of the growth models.

In January 2006, ED published peer review guidance for growth model pilot
applications.? In general, this guidance elaborates upon the requirements described
above, with special emphasis on the following: (a) pupil growth targets may not
consider their “race/ethnicity, socioeconomic status, school AY P status, or any other
non-academic” factor; (b) growth targets are to be established on the basis of
achievement standards, not typical growth patterns or past achievement; and (c) the
state must have a longitudinal pupil data system, capable of tracking individual
pupils as they move among schools and LEAs within the state.

The requirements for growth models of AYP under this pilot are relatively
restrictive. The models must be consistent with the ultimate goal of all pupilsat a
proficient or higher level by 2013-2014, amajor goa of the statutory AY P provisions
of NCLB. Moresignificantly, they mustincorporate comparableannual assessments,
at least for each of grades 3-8 plus at least one senior high school year, and those
assessments must be approved by ED and in place for at least one year before
implementation of thegrowth model. Further, all performance expectations must be
individualized, and the state must have an infrastructure of astatewide, longitudinal
databasefor individual pupils. Proposed modelswould haveto be structured around
expectationsand performanceof individual pupils, not demographic groupsof pupils
inaschool or LEA, although individual results would have to be aggregated for the
demographic groups designated in NCLB.

Two states, North Carolina and Tennessee, were initially approved to use
proposed growth modelsin making AY P determinations on the basi s of assessments
administered in the 2005-2006 school year. Nine additional states — Arkansas,
Delaware, Florida, lowa, Ohio, Alaska, Arizona, Michigan, and Missouri — have

2 See [ http://www.ed.gov/policy/el sec/gui d/growthmodel gui dance. pdf] .
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been approved to participateinthepil ot program subsequently, contingent in the case
of Missouri on adoption of auniform minimum group sizefor all pupil groups. The
growth models for these states are briefly described below.

TheNorth Carolina policy doesnot actually providefor aseparate AY P model,
but rather the addition of a projection component to the current group status model.
If the achievement level of a non-proficient pupil is on a trajectory toward
proficiency within four years, then the pupil is added to the proficient group. All
other provisions of the current group status and successive group improvement
modelswould continueto apply. Thus, the ultimate goal becomes: by the end of the
2013-2014 school year, al pupilswill be either at a proficient or higher level, or on
afour-year trgectory toward proficiency (without use of confidenceintervals). The
trajectory calculationswill be madefor pupilsinthe 3™ through 8" grades. SEA staff
estimate that 4% of the schoolsin North Carolinathat failed to meet AY P standards
on the basis of 2004-2005 assessment resultswould have met AY P standardsiif this
growth model had been in place.

Under the Tennessee policy, schools and LEAs will have two options for
meeting AYP: meeting either the AYP standards under the group status or
successive group improvement models of current law, or meeting AY P standards
according to a“projection model.” Under the projection model, pupils are deemed
to be at aproficient or higher level of achievement if their test scores are projected
to be at a proficient or higher level three years into the future, on the basis of past
achievement levels for individual pupils. It should be noted that under this model,
pupilswho currently score at a proficient level, but who would be projected to score
below aproficient level in three years, would not be counted as proficient. Further,
the Tennessee growth/proj ection model implicitly assumesthat pupilsattend school s
performing at a state average level. If, in actuality, they attend low-performing
schools, their future achievement level may be overestimated.

Tennessee’ s projection model will not be applied to high schools. SEA staff
estimate that 13% of the schools in Tennessee that failed to meet AY P standards
based on 2004-2005 assessment resultswould have met AY P standardsif thismodel
had been in place.

Under the Delaware growth model, AY P will be calculated each year on the
basis of both the statutory provisions and using the state’ s growth model. A school
will meet AYP standards if it qualifies using either method. Individual pupil
performance will be tracked from one year to the next. Specified numbers of points
(up to 300) will be awarded on the basis of changes (if any) in pupils’ performance
level. Pointswill beawarded for partial movement toward proficiency, but the points
awarded for movement to advanced level sbeyond proficiency will bethe sameasfor
movement to proficiency. (Maintaining a level of proficient or higher awards 300
points as well.) The average growth scores for schools and LEAS to meet AYP
standards increase steadily until 2013-2014, by which time all pupils would be
expected to achieve at a proficient or higher level

2 Delaware’ s proposal included the use of confidence intervals at an unspecified level in
(continued...)
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Under the Arkansas policy, AY P will be calculated each year on the basis of
both statutory provisions and using the state’ s growth model. A school will meet
AYP standardsiif it qualifies using either method. Under the growth model, pupils
in grades 4-8 will be deemed to be proficient if they are on a growth path toward
proficiency by the end of 8" grade. Pupils already proficient must be on a path to
continueto be proficient through grade 8 (i.e., growth path criteriawill be applied to
all pupils, proficient and non-proficient). Individual annual proficiency thresholds
and growth increments are designed to enable non-proficient students to reach
proficiency by grade 8, and proficient students to continue to be proficient. Mobile
pupils will be associated with the school they attended at the time of assessment
administration in the previous year.

Under the Florida model, AY P will be determined separately for each pupil
subgroup in each school or LEA (i.e., not for schoolsor LEAsasawhole) usingthe
statutory models (status and safe harbor) plus a growth model. The school or LEA
will meet AY P standards if each pupil subgroup makes AY P using one of the three
models.

Florida sgrowth model will be essentially the same asthe current status model,
except that proficient pupilswill include both those currently scoring at a proficient
or higher level plus those who are on an individual path toward proficiency within
threeyears. The combined percentage of pupilsrated proficient will be compared to
the standard AMO. The model will be applied to AY P determinationsfor grades 3-
10 (with some modifications for pupils in grade 3). In its application, the Florida
SEA estimated that for 2006-2007, 938 of the state’ spublic schoolswould meet AY P
standards with the growth model applied, compared to 743 schools without (out of
atotal of 3,200 schools).

Under the lowa model, pupil tests score ranges below proficient have been
divided into 3 categories. Hi Marginal, Lo Marginal, and Weak. A student who rises
from one of these levelsto ahigher level, and has not previously attained the higher
level, will be deemed to have met “Adequate Yearly Growth” (AYG). AYG is
considered to be more than a typical year's growth over a one-year period. For
schools and LEAs that have not met AY P though application of the standard status
and safe harbor models, students making AYG will be added to those scoring
proficient or above, and this combined total will be used in determining whether the
school or LEA makes AY Pfor theyear. Students scoring below the proficient level
must continue to move to a higher sub-proficient level each year in order to be
included inthe combined proficient + AY G student count. Thisimpliesthat students
beginning at the Weak level must reach proficiency within three years, those
beginning at Lo Margina must become proficient within two years, and those
beginning at Hi Marginal must reach proficiency within one year. By 2014, the
growth model would no longer be used, and all pupilswill be expected to achieve at
aproficient or higher level.

24 (_..continued)
implementing the growth model; however, ED approved use of the model without
confidence intervals.
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Confidence intervals will continue to be applied to determine whether the
combined proficient + AY G student count meets the required threshold to make
AYP. Thisgrowth model will be applied statewide to test scoresfor grades 3-8 and
11, andto grades9 and 10 aswell inthe LEAsthat administer thelowaTestsin those
grades. The lowa growth model does not currently include students with the most
significant cognitive disabilities, who take the lowa Alternate A ssessment.

Ohio has adopted a variation of the “projection” or “on track to proficiency”
approach that iscommon to the modelsfor al of the other participating states except
Delawareand lowa. After application of the standard status and safe harbor models,
if any pupil group failsto meet AY P, then adetermination will bemadeif asufficient
proportion of pupilsinthe group ison track toward meeting the required proficiency
threshold as of a“target grade.” In the case of elementary and middle schools, the
target grade will be either the grade level following the highest grade offered by the
school (i.e., for aK-5 school, the 6™ grade), or 4 grades beyond the pupil’s current
grade, whichever comesfirst. In the case of ahigh school, pupils would have to be
on track toward proficiency by the 11" grade.

Pupils currently scoring at aproficient level but who are projected to be below
the proficient level by the target grade will not be considered to be proficient in
Ohio’s projection model.  Student achievement tragjectories will be projected on an
individua basis. Projections will be based on past test results (in all subjects, but
with greater weight applied to past test results in the same subject) for each pupil.

Under Alaska’'s growth model, pupils will be included in the proficient group
if their achievement level trgectory ison agrowth path toward proficiency within 3
additional years for pupils in grades 4-9, or within 2 additional years for pupilsin
grade 10. (Alaska currently has no standards-based assessments for grades beyond
10.) Pupils in the third grade (the earliest grade at which state assessments are
administered) will be measured on the basis of status only, not growth. The growth
model will not apply to pupils with disabilities who take aternate assessments.
While Alaska had proposed that confidence intervals be applied, at arelatively low
level (68%), under the growth model, the state agreed to drop this in the approved
version. In its application, Alaska estimated that approximately 13% of pupils
currently not proficient areon track toward proficiency, under thetermsof the state’s
growth model.

In Arizona, the growth model will be applicable to pupils in grades 4-8 only.
Pupils will be included in the proficient group if their achievement level trgjectory
ison agrowth path toward proficiency within three years or by 8" grade, whichever
comesfirst. Pupilsin thethird grade (the earliest grade at which state assessments
are administered) will be measured on the basis of status only, not growth. Unlike
someother states participatinginthegrowth model pilot, pupilswith disabilitieswho
take the state's aternate assessment (AIMS-A) will be included in the Arizona
growth model. Such pupils with disabilities who move up one performance level
(i.e., from “falls far below” to “approaches’ or from “approaches’ to “meets’ the
proficiency standard) will be deemed to have met their growth target.

In Missouri, schoolsand LEAswill first be evaluated under the status modéd of
AYP. If theschool or LEA doesnot make AY P under that model, the growth model
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will be applied. If the school or LEA still does not make AY P after application of
the growth model, then a Safe Harbor calculation will be applied. If the school or
LEA does not meet any of these 3 criteria, then it failsto make AYP.

In the growth calculation, it will be determined whether students currently
scoring below aproficient level are on track to be proficient within either four years
or by 8" grade, whichever occurs first. If so, they will be added to the number of
students currently scoring at aproficient or higher level. Studentsin grades3 and 8
will be evaluated on the basis of the status model and Safe Harbor only (grade 3
scoreswill beused asthebaselinefor growth trgjectory calculations). No confidence
intervals will be applied to growth model calculations. Only the current status and
SafeHarbor modelswill used for AY Pdeterminationsfor grades9-12. Studentswith
disabilities, including those taking the state’ s alternate assessment for students with
themost severe cognitivedisabilities, will beincluded inthegrowth model, applying
trajectories and achievement levels associated with either the regular or alternate
assessments.

In Michigan, the approved growth model provides athird option for deeming
student achievement to be proficient for purposesof AY Pdeterminations. Currently,
Michigan students are deemed to be proficient if their achievement test scoresare at
a proficient or advanced level, or if the scores of individual students are within 2
standard errorsof measurement (in effect, a95% confidenceinterval) of thetest score
cut point for proficiency.” The latter students are considered to be “provisionally
proficient” and are treated the same as students scoring proficient or abovein AYP
determinations. The growth model adds athird category of students* on trajectory”
toward proficiency.

To determinewhether students are on trajectory toward proficiency, each of the
four proficiency levels (not proficient/below basic, partially proficient/basic,
proficient, and advanced) is divided into 3 sub-levels (low, middle, high). Similar,
but dlightly different, procedures are applied to Michigan’ s alternate assessment for
students with mild cognitive impairment. The growth model does not cover high
school students or students with disabilities taking alternate assessments who have
moderate or severe cognitiveimpairment. If astudent’s performanceimprovesover
the previous year by anumber of sub-levels such that, if theimprovement continued
at the same rate in the future, they would reach proficiency within three years, they
are counted as being on trajectory toward proficiency. Confidenceintervalswill not
be applied to the growth model determinations.

Thus, the number of students deemed proficient will be the total of students
scoring proficient or above, plus students on trajectory to proficiency, plus students
provisionally proficient. If this number of students divided by total students tested
meets or exceedsthe Annua Measurable Objective, then AY Pismet with respect to
the subject and student group in question. Since many students may meet both the
trajectory toward proficiency and the provisionally proficient criteria, it will first be

% Most states use confidence intervals in their AY P determinations. However, in most
cases, the confidence interval sare applied to group average percentages of students scoring
proficient or above, not to individual student scores.
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determined whether students are on trajectory, then whether any remaining non-
proficient students meet the provisionally proficient criterion. Itisestimated that use
of the growth model will add only minimally (0.7-1.3%) to the number of students
already deemed to be proficient or provisionally proficient.

Overall, most of the growth models approved by ED thus far are based upon
supplementing the number of pupilsscoring at aproficient or higher level with those
who are projected to be at aproficient level within alimited number of years. Nine
of the eleven approved models follow this general approach. Among these states, a
distinction may be made between seven states (North Carolina, Arkansas, Florida,
Alaska, Arizona, Missouri, and Michigan) that combine currently proficient pupils
with those not proficient who are “on track” toward proficiency, and two states
(Tennessee and Ohio) that consider only projected proficiency levels for al pupils
(i.e., currently proficient pupilswho are not on track to remain proficient are counted
asnot proficient). In contrast, the models used by two other states— Delaware and
lowa — focus on awarding credit for movement of pupils among achievement
categories up to proficiency.

Pupils with Disabilities. The most substantial of ED’srecent AY P policy
changes involves pupils with disabilities. First, regulations addressing the
application of the Title I-A standards and assessment requirements to certain pupils
with disabilities were published in the Federal Register on December 9, 2003 (pp.
68698-68708). The purpose of these regulations is to clarify the application of
standard, assessment, and accountability provisions to pupils “with the most
significant cognitivedisabilities.” Under theregulations, statesand LEAsmay adopt
alternate assessments based on alternate achievement standards — aligned with the
state’ s academic content standards and reflecting “professional judgment of the
highest achievement standards possible” — for alimited percentage of pupilswith
disabilities®® The number of pupils whose proficient or higher scores on these
alternate assessments may be considered as proficient or above for AY P purposesis
limited to a maximum of 1.0% of all tested pupils (approximately 9% of all pupils
with disabilities) at the state and LEA level (thereisno limit for individual schools).
SEAsmay request from the U.S. Secretary of Education an exception allowing them
to exceed the 1.0% cap statewide, and SEAs may grant such exceptions to LEAS
withintheir state. Accordingto ED staff, three statesin 2003-2004 (M ontana, Ohio,
and Virginia), and four states in 2004-2005 (the preceding three states plus South
Dakota), received waivers to go marginally above the 1.0% limit statewide. In the
absence of awaiver, the number of pupils scoring at the “ proficient or higher” level
on alternate assessments, based on alternate achievement standards, in excess of the
1.0% limit is to be added to those scoring “below proficient” in LEA or state-level
AY P determinations.

A new ED policy affecting an additional group of pupils with disabilities was
announced initially in April 2005, with final regulations based on it published in the
Federal Register on April 9, 2007. The new policy is divided into short-term and

% Thislimitation does not apply to the administration of alternate assessments based on the
same standards applicableto all students, for other pupilswith (non-cognitive or less severe
cognitive) disabilities.
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long-term phases. It isfocused on pupilswith disabilities whose ability to perform
academically is assumed to be greater than that of the pupils with “the most
significant cognitive disabilities’ discussed in the above paragraph, and who are
capabl e of achieving high standards, but may not reach grade level within the same
timeperiod astheir peers. In ED’ sterminology, these pupilswould be assessed using
alternate assessments based on modified achievement standards.

The short-term policy may apply, with the approval of the Secretary, to states
until they develop and administer alternative assessments under thelong-term policy
(described below).?” Under this short-term policy, in eligible states that have not yet
adopted modified achievement standards, schools may add to their proficient pupil
group a number of pupils with disabilities equal to 2.0% of all pupils assessed (in
effect, deeming the scores of all of these pupilsto be at the proficient level).? This
policy would be applicable only to schools and LEA s that would otherwisefail meet
AY P standards due solely to their pupils with disabilities group. According to ED
staff, as of the date of this report, 28 states are currently exercising this flexibility.
Alternatively, in eligible states that have adopted modified achievement standards
(currently six states), schools and LEAs may count proficient scores for pupils with
disabilities on these assessments, subject to a2.0% (of all assessed pupils) cap at the
LEA and state levels.

Thelong-term policy isembodied in final regulations published in the Federal
Register on April 9, 2007. Theseregulationsaffect standards, assessments, and AY P
for a group of pupils with disabilities who are unlikely to achieve grade level
proficiency within the current school year, but who are not among those pupils with
the most significant cognitive disabilities (whose situation was addressed by an
earlier set of regulations, discussed above). For this second group of pupils with
disabilities, stateswould be authorized to devel op “ modified academic achievement
standards’ and aternate assessments linked to these. The modified achievement
standardsmust bealigned with grade-level content standards, but may reflect reduced
breadth or depth of grade-level content in comparison to the achievement standards
applicable to the mgjority of pupils. The standards must provide access to grade-
level curriculum, and not preclude affected pupilsfrom earning aregular high school
diploma.

As with the previous regulations regarding pupils with the most significant
cognitive disabilities, there would be no direct limit on the number of pupils who
take alternate assessments based on modified achievement standards. However, in
AY Pdeterminations, pupil scoresof proficient or advanced on alternate assessments
based on modified achievement standards may be counted only aslong asthey do not
exceed anumber equal to 2.0% of all pupilstested at the state or LEA levdl (i.e., an

2" Under current regul ations, the short-term policy cannot be extended beyond the 2008-2009
school year.

% Thiswould be calculated on the basis of statewide demographic data, with the resulting
percentage applied to each affected school and LEA in the state. In making the AYP
determination using the adjusted data, no further use may be made of confidence intervals
or other statistical techniques. (The actual, not just the adjusted, percentage of pupils who
are proficient must also be reported to parents and the public.)
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estimated 20% of pupils with disabilities); such scoresin excess of the limit would
be considered “non-proficient.” As with the 1.0% cap for pupils with the most
significant cognitive disabilities, this 2.0% cap does not apply to individual schools.
In general, LEAS or states could exceed the 2.0% cap only if they did not reach the
1.0% limit with respect to pupils with the most significant cognitive disabilities.
Thus, in general, scores of proficient or above on alternate assessments based on
alternate and modified achievement standards may not exceed atotal of 3.0% of all
pupils tested at astate or LEA level . In particular, states are no longer allowed to
request awaiver of the 1.0% cap regarding pupilswith the most significant cognitive
disabilities.

TheApril 9, 2007, proposed regulations also include provisionsthat arewidely
applicableto AY P determinations. First, statesareno longer allowed to usevarying
minimum group sizes (“n”) for different demographic groups of pupils. This
prohibits the previously common practice of setting higher “n” sizesfor pupilswith
disabilitiesor LEP pupilsthan for other pupil groups. Second, when pupilstake state
assessments multiple times, states and LEAs may use the highest score for pupils
who take tests more than once. Finally, aswith LEP pupils, states and LEAS may
includethetest scoresof former pupilswith disabilitiesin the disability subgroup for
up to two years after such pupils have exited special education.*

In summary, there are now five groups of pupils with disabilities with respect
to achievement standards, assessments, and the use of scoresin AY P determinations.
These groups are summarized below in Table 1.

# The 3.0% limit might be exceeded for LEAS, but only if — and to the extent that — the
SEA waives the 1.0% cap applicable to scores on alternate assessments based on alternate
achievement standards.

% In such cases, the former pupils with disabilities would not have to be counted in
determining whether the minimum group size was met for the disability subgroup.
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Table 1. Categories of Pupils with Disabilities
with Respect to Achievement Standards, Assessments,
and AYP Determinations Under ESEA Title I-A

Cap on # of
Proficient or
Advanced Scor es
Type of That May Be
Type of Content Achievement Type of Included in AYP
Standards Standards Assessment Determinations
Grade-level Grade-level Regular (i.e., the None
content standards | academic same as that
achievement applicable to pupils
standards generaly)
Grade-level Grade-level Regular with None
content standards | academic accommodations
achievement (e.g., specid
standards assistance for those
with sight or
hearing disabilities)
Grade-level Grade-level Alternate None
content standards | academic assessments based
achievement on regular, grade-
standards level achievement
standards (e.g.,
portfolios or
performance
assessments)
Grade-level Modified academic Alternate In general, 2.0% of
content standards | achievement assessments based  |all pupils assessed
standards on modified
academic
achievement
standards
Alternate content | Alternate academic Alternate In general, 1.0% of
standards achievement assessments based  |all pupils assessed
standards on dternate
achievement

standards
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Participation Rates. On March 29, 2004, ED announced that schools could
meet the requirement that 95% or more of pupils (all pupilsaswell as pupilsin each
designated demographic group) participate in assessments (in order for the school or
LEA to make AYP) on the basis of average participation rates for the last two or
three years, rather than having to post a 95% or higher participation rate each year.
In other words, if a particular demographic group of pupilsin apublic school has a
93% test participation rate in the most recent year, but had a 97% rate the preceding
year, the 95% participation rate requirement would be met. In addition, the new
guidance would alow schools to exclude pupils who fail to participate in
assessments due to a “significant medical emergency” from the participation rate
calculations. The new guidance further emphasizes the authority for statesto allow
pupils who miss a primary assessment date to take make-up tests, and to establish a
minimum size for demographic groups of pupils to be considered in making AY P
determinations (including those related to participation rates). Accordingto ED, in
some states, as many as 20% of the schoolsfailing to make AY P did so on the basis
of assessment participation rates alone. It is not known how many of these schools
would meet the new, somewhat more relaxed standard.

LEP Pupils. Inaletter dated February 19, and proposed regul ations published
on June 24, 2004, ED officials announced two new policies with respect to LEP
pupils.3* First, with respect to assessments, LEP pupils who have attended schools
inthe United States (other than Puerto Rico) for lessthan 10 months must participate
in English language proficiency and mathematics tests. However, the participation
of such pupilsin reading tests (in English), aswell as the inclusion of any of these
pupils' test scoresin AY Pcalculations, isto be optiona (i.e., schoolsand LEAsneed
not consider the scores of first year LEP pupils in determining whether schools or
LEAsmeet AY Pstandards). Such pupilsarestill considered in determining whether
the 95% test participation has been met.

Second, in AY P determinations, schools and LEASs may continue to include
pupilsin the LEP demographic category for up to two years after they have attained
proficiency in English. However, these formerly LEP pupils need not be included
when determining whether a school or LEA’s count of LEP pupils meetsthe state’s
minimum size threshold for inclusion of the group in AY P calculations, and scores
of formerly LEP pupils may not be included in state, LEA, or school report cards.
Both these options, if exercised, should increase average test scores for pupils
categorized as being part of the LEP group, and reduce the extent to which schools
or LEAsfail to meet AY P on the basis of LEP pupil groups.

AYP Determinations for Targeted Assistance Schools. ED has
released a February 4, 2004, |etter to a state superintendent of education providing
more flexibility in AY P determinations for targeted assistance schools.* Title I-A
services are provided at the school level via one of two basic models: targeted
assistance schools, where services are focused on individual pupils with the lowest
levels of academic achievement, or schoolwide programs, in which Title I-A funds

31 See Federal Register, June 24, 2004, pp. 35462-35465; and [http://www.ed.gov/nclb/
accountability/school s/factsheet-english.html].

32 See [ http://www.ed.gov/policy/el sec/guid/statel etters/asaypnc.html].



CRS-24

may be used toimproveacademicinstructionfor all pupils. Currently, most Titlel-A
programs are in targeted assistance schools, although the number of schoolwide
programs has grown rapidly in recent years, and most pupils served by TitleI-A are
in schoolwide programs.

Thispolicy letter gives schoolsand LEAsthe option of considering only pupils
assisted by Title I-A for purposes of making AYP determinations for individual
schools. LEA and statelevel AY P determinationswould still have to bemadeonthe
basisof all public school pupils. Theimpact of thisauthority, if utilized, isunclear.
In schools using this authority, there would be an increased likelihood that pupil
demographic groups would be below minimum size to be considered. At the same
time, if Title I-A participants are indeed the lowest-performing pupils in targeted
assistance schools, it seems unlikely that many schools would choose to base AY P
determinations only on those pupils, especially given the current structure of the
primary AY P requirements under NCLB (i.e., a status model, not a growth model).

Flexibility for Areas Affected by the Gulf Coast Hurricanes.
Following the damage to school systems and dispersion of pupils in the wake of
Hurricanes Katrina and Rita in August and September 2005, interest has been
expressed by officials of states and LEAS that were damaged by the storms, or that
enrolled pupils displaced by these storms, in the possibility of waiving some of
NCLB'’sassessment, AY P, or other accountability requirements. Inaseriesof policy
letters to chief state school officers (CSSOs), the Secretary of Education has
emphasized forms of flexibility already available under current law and announced
a number of policy revisions and potential waivers that might be granted in the
future.

In aSeptember 29, 2005, |etter to all CSSOs,* the Secretary of Education noted
that they could exercise existing natural disaster provisions of NCLB
[81116(b)(7)(D) and (c)(10)(F)] to postpone the implementation of school or LEA
improvement designationsand corrective actionsfor schoolsor LEAsfailing to meet
AY P standards that are located in the major disaster areas in Louisiana, Alabama,
Mississippi, Texas, or Florida, without aspecific waiver being required. Inaddition,
waivers of these requirementswill be considered for other LEASs or schools heavily
affected by enrolling large numbers of evacuee pupils. Further, all affected LEAS
and schools could establish a separate subgroup for displaced students in AYP
determinationson the basi sof assessmentsadministered during the 2005-2006 school
year. Pupils would appear only in the evacuee subgroup, not other demographic
subgroups (e.g., economically disadvantaged or LEP). Waivers could be requested
in 2006 to allow schools or LEAsto meet AY P requirements if only the test scores
of the evacuee subgroup would prevent them from making AYP. In any case, all
such students must still be assessed and the assessment results reported to the
public.®

3 See [ http://www.ed.gov/policy/el sec/guid/secl etter/050929.html].

% For additional information on this topic, see CRS Report RL 33236, Education-Related
Hurricane Relief: Legislative Act, by Rebecca Skinner, et al.
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State Revisions of Their Accountability Plans. Over the period
following the initial submission and approval of state accountability plansfor AYP
and related policiesin 2003 through the present, many states have proposed anumber
of revisionsto their plans. Sometimes these revisions seem clearly intended to take
advantage of new forms of flexibility announced by ED officias, such as those
discussed above, whilein other cases states appear to be attempting to take advantage
of options or forms of flexibility that reportedly been approved for other states
previously.

The proposed changes in state accountability plans have apparently almost
always been in the direction of increased flexibility for states and LEAS, with
reductions anticipated in the number or percentage of schools or LEAsidentified as
failing to make AYP. Issues that have arisen with respect to these changes include
alack of transparency, and possibly inconsistencies (especially over time), in the
typesof changesthat ED officialshave approved; debates over whether the net effect
of the changes is to make the accountability requirements more reasonable or to
undesirably weaken them; concern that the changes may make an aready
complicated accountability system even more complex; and timing — whether
decisions on proposed changes are being made in atimely manner by ED.

The major aspects of state accountability plans for which changes have been
proposed and approved include the following: (a) changes to take advantage of
revised federal regulations and policy guidance regarding assessment of pupilswith
themost significant cognitivedisabilities, LEP pupils, and test participationrates; (b)
limiting identification for improvement to schoolsthat fail to meet AY Pin the same
subject areafor two or more consecutive years, and limiting identification of LEAs
for improvement to those that failed to meet AY Pin the same subject areaand across
all three grade spansfor two or more consecutiveyears; (C) using alternative methods
to determine AY P for schools with very low enrollment; (d) initiating or expanding
use of confidence intervals in AYP determinations, including “safe harbor”
calculations; (e) changing (usually effectively increasing) minimum group size; and
(f) changing graduation rate targets for high schools. Accountability plan changes
that havefrequently been requested but not approved by ED include (a) identification
of schoolsfor improvement only if they failed to meet AY P with respect to the same
pupil group and subject area for two or more consecutive years, and (b) retroactive
application of new forms of flexibility to recalculation of AY P for previous years.®

% See Center on Education Policy, Rule Changes Could Help More SchoolsMeet Test Score
Targets for the No Child Left Behind Act, October 22, 2004, available at [http://www.
cep-dc.org/nclb/StateA ccountabilityPlanAmendmentsReportOct2004. pdf]; Titlel Monitor,
Changes in Accountability Plans Dilute Standards, Critics Say, November 2004; Council
of Chief State School Officers, Revisiting Statewide Educational Accountability Under
NCLB, September 2004, available at [http://www.ccsso.org]; and “Requests Win More
Leeway Under NCLB,” Education Week, July 13, 2005, p. 1.
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Data on Schools and LEAs
Identified as Failing to Meet AYP

A substantial amount of data has become available on the number of schools
and LEAs that have failed to meet the AY P standards of the NCLB on the basis of
assessmentsadmini stered during the 2002-2003 through 2005-2006 school years, and
severa states are currently releasing preliminary data based on 2006-2007 school
year assessment results. A basic problem with these dataisthat they frequently have
been incomplete and subject to change. Currently available compilations of state
AY Pdataarediscussed below in two categories. reportsfocusing onthe number and
percentage of schools failing to meet AY P standards for one or more years versus
reports on the number and percentage of public schools and LEAS identified for
improvement — that is, they had failed to meet AY P standards for at least two
consecutive years.

Schools Failing to Meet AYP Standards
for One or More Years

Beginning with the 2002-2003 school year, data on the number of schoolsin
each state that made or did not make AY P have been reported by the statesto ED, in
a series of Consolidated State Performance Reports. Until recently, these Reports
were not disseminated by ED; however, the Consolidated State Performance Reports
for the 2004-2005 and 2005-2006 school years have been made available by ED.*

According to these Consolidated State Performance Reports,® for the nation
overall, 28% of al public schools failed to make adequate yearly progress on the
basis of assessment scores for the 2006-2007 school year. The percentage of public
schoolsfailingto make adequate yearly progressfor 2006-2007 varied widely among
the states, from 4% for Wisconsin and 6% for Wyoming to 75% for the District of
Columbia and 66% for Florida. Table 2 provides the percentage of schoolsfailing
to makeadequately yearly progress, on the basis of 2006-2007 assessment results, for
each state.

According to the “ National Assessment of Titlel: Final Report,” published by
ED in October 2007, of schoolsfailing to make AY P in the 2004-2005 school year,
43% did so with respect to achievement in reading or math (or both) for the “all
pupils’ group. In contrast, 40% of schoolsfailing to make AY P did so on the basis
of achievement in reading or math (or both) for one or more subgroupswhile making
AY P with respect to achievement of the “all pupils’ group. The remaining 17% of
schoolsfailing to make AY P that year did so with respect to test participation rates
only (3%), “other academic indicator” only (4%), or other combinations of AYP
criteria (10%). Among schools with numbers of pupils in each of the designated
categoriesto meet the minimum group sizecriterion for their state, the percentage of
schoolsfailing to make AY P with respect to math or reading achievement in 2004-

% See [ http://www.ed.gov/admins/| ead/account/consolidated/index.html].

5" For one state, M aine, these datawere not availablein the Consolidated State Performance
Report, and were obtained directly from the state educational agency.
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2005 was found to vary from 3% for the Asian or White pupil groups, 18% for
Hispanic pupils, 23%for pupilsfromlow-incomefamilies, 24%for LEP pupils, 26%
for African-American pupils, and 38% for pupils with disabilities.

Schools Failing to Meet AYP Standards
for Two Consecutive Years or More

ED, inits“National Assessment of Titlel: Final Report,” published in October
2007, reported that 11,648 public schools, including 9,808 Title I-A schools, were
identified for improvement during the 2005-2006 school year, based on assessment
results through the 2004-2005 school year. These constituted 12% of all public
schools or 18% of al Title I-A schools. Schools most likely to be identified were
those in large, urban LEAS, schools with high pupil poverty rates, and schoolswith
large minority enrollment. The percentage of both all and of Title I-A schools
identified varied widely among the states, from lessthan 1% (of all)/1% (of Titlel-A)
schools in Nebraska to more than 40% of al schoolsin Hawaii, New Mexico, and
Puerto Rico, or more than 50% of all Title|-A schoolsin Florida, New Mexico, and
Puerto Rico.

LEAs Failing to Meet AYP Standards

Although most attention, in both the statute and implementation activities, thus
far has focused on application of the AY P concept to schools, a limited amount of
information is becoming available about LEAs that fail to meet AY P requirements,
and the consequences for them. According to the Consolidated State Performance
Reports referred to above, approximately 30% of al LEAs failed to meet AYP
standardson the basis of assessment resultsfor the 2006-2007 school year (see Table
2). Among the states, there was even greater variation for LEAS than for schools.
Three states — Alabama, Wisconsin, and Wyoming — reported that 1% or less of
their LEAsfailed to make adequate yearly progress, while 97% of the LEAsin North
Carolinaand 91% of thosein West Virginiafailed to meet AY P standards.

Inits“National Assessment of Titlel: Final Report,” ED hasreported that 1,578
LEAS, representing approximately 10% of all LEAs, wereidentified for improvement
for the 2005-2006 school year. A large number of states have recently adopted
policies under which LEAswould beidentified asneeding improvement only if they
failed to make AYP in the same subject (reading or mathematics) in each of three
gradelevels(elementary, middle, and high) for two or more consecutive school years.
According to arecent study of NCLB implementation in six states by the Harvard
Civil Rights Project, this has substantially increased the proportion of LEAS
identified for improvement that serve central city areas and racially diverse or high-
poverty pupil populations.®

¥ Harvard Civil Rights Project, “ Changing NCLB Accountability Standards: Implications
for Racial Equity,” June 2005, available at [http://www.civilrightsproject.harvard.edu].
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Table 2. Reported Percentage of Public Schools and
Local Educational Agencies (LEAS) Failing to Make
Adequate Yearly Progress (AYP) on the Basis of
Spring 2007 Assessment Results

Reported Percentage

Reported Percentage of

State of Rated Schools Not LEAsNot Making AYP,
Making AY P, 2007 2007

Alabama 16 1
Alaska 34 54
Arizona 28 42
Arkansas 38 18
Cadlifornia 33 47
Colorado 27 43
Connecticut 32 19
Delaware 30 32
District of Columbia 75 84
Florida 66 nat
Georgia 18 61
Hawaii 35 nat
Idaho 73 73
Illinois 24 28
Indiana 48 21
lowa 7 2
Kansas 12 12
Kentucky 22 47
Louisiana 12 nat
Maine 30 5
Maryland 23 71
M assachusetts 48 70
Michigan 18 3
Minnesota 38 47
M i ssissippi 21 69
Missouri 46 63
Montana 10 15
Nebraska 12 21
Nevada 33 6
New Hampshire 42 31
New Jersey 26 7
New Mexico 55 74
New Y ork 20 27
North Carolina 55 97
North Dakota 9 14
Ohio 38 70
Oklahoma 12 14
Oregon 22 52
Pennsylvania 23 9
Rhode Island 21 33
South Carolina 63 nat
South Dakota 18 3
Tennessee 13 10
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Reported Percentage Reported Percentage of

State of Rated Schools Not LEAsNot Making AYP,
Making AY P, 2007 2007

Texas 9 11

Utah 23 17

Vermont 12 17

Virginia 26 55

Washington 35 50

West Virginia 19 91

Wisconsin® 4 0

Wyoming 6 10

Puerto Rico 47 na’

National Average 28 30°

Source:  State Consolidated Performance Reports [http://www.ed.gov/adming/lead/account/

consolidated/sy06-07/index.html].

a. NA = Not available. Thus, the national total percentage for LEAS excludes these.
b. Wisconsin reports 2 LEAs asfailing to make AY P out of atotal of 425 LEAs.

Issues in State Implementation
of NCLB Provisions

Introduction

The primary challenge associated with the AYP concept is to develop and
implement school, LEA, and state performance measures that are: (@) challenging,
(b) provide meaningful incentives to work toward continuous improvement, (c) are
at least minimally consistent across LEAs and states, and (d) focus attention
especially on disadvantaged pupil groups. At the sametime, it is generally deemed
desirable that AYP standards should allow flexibility to accommodate myriad
variations in state and local conditions, demographics, and policies, and avoid the
identification of so many schools and LEAS as failing to meet the standards that
moraledeclinessignificantly systemwideand it becomesextremely difficult to target
technical assistance and corrective actions on low-performing schools. The AYP
provisions of NCLB are challenging and complex, and have generated substantial
criticism from several states, LEAS, and interest groups. Many critics are especially
concerned that efforts to direct resources and apply corrective actions to low-
performing schools would likely be ineffective if resources and attention are
dispersed among a relatively large proportion of public schools. Others defend
NCLB’s requirements as being a measured response to the weaknesses of the pre-
NCLB AY P provisions, whichwere much moreflexiblebut, asdiscussed above, had
several weaknesses.

The remainder of this report provides a discussion and analysis of several
specific aspectsof NCLB’sAY P provisionsthat have attracted significant attention
and debate. These include the provision for an ultimate goal, use of confidence
interval sand data-averaging, popul ation diversity effects, minimum pupil group size
(n), separate focus on specific pupil groups, number of schoolsidentified and state
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variations therein, the 95% participation rule, state variations in assessments and
proficiency standards, and timing.

It should be noted that this report focuses on issues that have arisen in the
implementation of NCLB provisionson AY P. Assuch, it generally does not focus
on aternatives to the current statutory provisions of NCLB.

Ultimate Goal

Therequired incorporation of an ultimate goal — of al pupilsat aproficient or
higher level of achievement within 12 years of enactment — is one of the most
significant differences between the AYP provisions of NCLB and those under
previouslegislation. Setting such adateis perhapsthe primary mechanism requiring
state AY P standardsto incorporate annual increasesin expected achievement levels,
asopposedtotherelatively static expectationsembodied in most state AY P standards
under the previous IASA. Without an ultimate goal of having all pupils reach the
proficient level of achievement by a specific date, states might simply establish
relative goals (e.g., performance must be as high asthe state average) that provide no
real movement toward, or incentivesfor, significant improvement, especially among
disadvantaged pupil groups.

Nevertheless, a goal of having all pupils a a proficient or higher level of
achievement, within 12 years or any other specified period of time, may be easily
criticized as being “unredlistic,” if one assumes that “proficiency” has been
established at a challenging level. Proponents of such a demanding ultimate goal
argue that schools and LEAS frequently meet the goals established for them, even
rather chalenging goals, if the goals are very clearly identified, defined, and
established, if they are attainable, and if it is made visibly clear that they will be
expected to meet them. Thisisin contrast to a pre-NCLB system under which
performance goal swere often vague, undemanding, and poorly communicated, with
few, if any, consequences for failing to meet them. A demanding goa might
maximize efforts toward improvement by state public school systems, even if the
goal isnot met. Further, if alessambitiousgoal wereto be adopted, what lower level
of pupil performance might be acceptable, and for which pupils?

At the same time, by setting deadlines by which al pupils must achieve at the
proficient or higher level, the AY P provisions of NCLB create an incentivefor states
to weaken their pupil performance standards to make them easier to meet. In many
states, only aminority of pupils(sometimesasmall minority) are currently achieving
at the proficient or higher level on state reading and mathematics assessments. Even
in states where the percentage of all pupils scoring at the proficient or higher level
issubstantially higher, the percentage of thosein many of the pupil groupsidentified
under NCLB’sAY Pprovisionsissubstantially lower. 1t would beextremely difficult
for such states to reach a goal of 100% of their pupils at the proficient level, even
within 10-12 years, without reducing their performance standards.

There hasthus far been some apparent movement toward lowering proficiency
standards in a small number of states. Reportedly, a few states have redesignated
lower standards (e.g., “basic” or “partialy proficient”) as constituting a“ proficient”
level of performance for Title I-A purposes, or established new “proficient” levels
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of performance that are below levels previously understood to constitute that level
of performance, and other states have considered such actions.® For example, in
submitting itsaccountability plan (which wasapproved by ED), Colorado stated that
it would deem students performing at both its* proficient” and “ partially proficient”
levels, as defined by that state, as being “proficient” for NCLB purposes.”® In its
submission, the state argued that “ Colorado’ s standards for all students remain high
in comparison to most states. Colorado’s basic proficiency level on CSAP isaso
high in comparison to most states.” Similarly, Louisiana decided to identify its
“basic’ level of achievement asthe*“proficient” level for NCLB purposes, stating that
“[t]hese standards have been shown to be high; for example, equipercentile equating
of the standards has shown that Louisiana’ s‘Basic’ is somewhat more rigorous than
NAEP s‘Basic.” Inaddition, representativesfrom Louisiana s business community
and hi‘g]her education have validated the use of ‘Basic’ as the state's proficiency
goal.”

This is an aspect of NCLB’s AYP provisions on which there will likely be
continuing debate. It is unlikely that any state, and few schools or LEAS of
substantial size and a heterogeneous pupil population, will meet NCLB’s ultimate
AY Pgoal, unless state standards of proficient performance are significantly lowered
or states aggressively pursue the use of such statistical techniques as setting high
minimum group sizes and confidence intervals (described below) to substantially
reduce the range of pupil groups considered in AY P determinations or effectively
lower required achievement level thresholds.

Some states have addressed this situation, at least in the short run, by
“backloading” their AY P standards, requiring much more rapid improvements in
performance at the end of the 12-year period than at the beginning. These stateshave
followed the letter of the statutory language that requires increases of “equal
increments’ inlevelsof performance after thefirst two years, and at |east once every
three years thereafter.” However, they have “backloaded” this process by, for
example, requiring increases only once every two-three years at the beginning, then
requiring increases of the same degree every year for the final years of the period
leading up to 2013-2014. For example, both Indiana and Ohio established
incremental increases in the threshold level of performance for schools and LEAS
that areequal in size, and that areto take effect in the school years beginningin 2004,
2007, 2010, 2111, 2012, and 2013. Asaresult, the required increases per year are
threetimesgreater during 2010-2013 than inthe 2004-2009 period. Thesestatesmay

% See, for example, “ States Revise the Meaning of ‘ Proficient’,” Education Week, October
9, 2002.

“0 See [ http://www.ed.gov/admins/| ead/account/statepl ansO3/cocsa.pdf], p. 7.
4 See [http://www.ed.gov/admins/l ead/account/statepl ans03/lacsa.doc], p 12.

“2 According to Section 1111(b)(2)(H), “Each State shall establish intermediate goals for
meeting the requirements, ... of this paragraph and that shall — (i) increase in equal
incrementsover the period covered by the State’ stimeline....” Theprogramregulationsalso
would seem to require increases in equal increments. “Each State must establish
intermediate goals that increase in equal increments over the period covered by the
timeline....” (34 C.F.R. 8 200.17).
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betryingto postponerequired increasesin performancelevel suntil NCLB provisions
are reconsidered, and possibly revised, by Congress.

Confidence Intervals and Data-Averaging

Many states have used one or both of a pair of statistical techniques to attempt
to improve the validity and reliability of AYP determinations. Use of these
techniques also tends to have an effect, whether intentional or not, of reducing the
number of schools or LEAs identified asfailing to meet AY P standards.

The averaging of test score results for various pupil groups over two- or three-
year periodsisexplicitly authorized under NCLB, and thisauthority is used by many
states. In some cases, schoolsor LEAs are allowed to select whether to average test
score data, and for what period (two years or three), whichever ismost favorablefor
them. As discussed above, recent policy guidance also explicitly allows the use of
averaging for participation rates.

The use of another statistical technique was not explicitly envisioned in the
drafting of NCLB’s AY P provisions, but itsinclusion in the accountability plans of
several states has been approved by ED. Thisisthe use of “confidence intervals,”
usually with respect to test scores, but in a couple of states also to the determination
of minimum group size (see below). This concept is based on the assumption that
any test administration represents a “sample survey” of pupils educational
achievement level. As with all sample surveys, there is a degree of uncertainty
regarding how well the sample results — average test scores for the pupil group —
reflect pupils' actual level of achievement. Aswith surveys, the larger the number
of pupilsinthegroup beingtested, the greater the probability that the group’ saverage
test score will represent their true level of achievement, all else being equal. Put
another way, confidence intervals are used to evaluate whether achievement scores
are below the required threshold to a statistically significant extent.

“Confidenceintervals’ may be seen as“windows’ surrounding athreshold test
score level (i.e., the percentage of pupils at the proficient or higher level required
under thestate’ SAY P standards).® The size of thewindow varieswith respect to the
number of pupilsin the relevant group who are tested, and with the desired degree
of probability that the group’s average score represents their true level of
achievement. Thisisanalogousto the “margin of error” commonly reported along
with opinion polls. Whiletest results are not based on asmall sample of therelevant
population, as are opinion poll results, since the tests are to be administered to the
full “universe” of pupils, the results from any particular test administration are
considered to be only estimates of pupils true level of achievement, or of the
effectiveness of a school or LEA in educating specified pupil groups, and thus the
“margin of error” or “confidence interval” concepts are deemed by many to be
relevant to thesetest scores. The probability, or level of confidence, ismost often set
at 95%, but in some cases may be as low as 90% or as high as 99% — that is, it is

“3 Alternatively, the confidenceinterval “window” may be applied to average test scoresfor
each relevant pupil group, that would be compared to a fixed threshold score level to
determine whether AY P has been met.
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95% (or 90% or 99%) certain that the true achievement level for agroup of pupilsis
within the relevant confidence interval of test scores above and below the average
score for the group. All other relevant factors being equal, the smaller the pupil
group, and the higher the desired degree of probability, the larger is the window
surrounding the threshold percentage.

For exampl e, consider asituation wherethethreshold percentage of pupilsat the
proficient or higher level of achievement in reading for elementary schoolsrequired
under a state's AY P standards is 40%. Without applying confidence intervals, a
school would simply fail to make AY Pif the average scores of al of its pupils, or of
any of itsrelevant pupil groups meeting minimum size thresholds, isbelow 40%. In
contrast, if confidence intervals are applied, windows are established above and
bel ow the 40% threshold, turning thethreshold from asinglepoint to avariablerange
of scores. Thesize of this score range or window will vary depending on the size of
the pupil group whose average scores are being considered, and the desired degree
of probability (95% or 99%) that the average achievement levels for pupilsin each
group are being correctly categorized asbeing “truly” below the required threshold.
In this case, a school would fail to make AY P with respect to a pupil group only if
the average score for the group is below the lowest score in that range.*

The use of confidence intervals to determine whether group test scores fall
below required thresholds to a statistically significant degree improves the vaidity
of AY Pdeterminations, and addressesthefact that test scoresfor any group of pupils
will vary from one test administration to another, and these variations may be
especialy large for arelatively small group of pupils. At the same time, the use of
confidence intervals reduces the likelihood that schools or (to alesser extent) LEAS
will beidentified asfailingtomake AY P. Also, for relatively small pupil groupsand
high levelsof desired accuracy (especially a99% probability), the size of confidence
intervalsmay berelatively large. Ultimately, the use of thistechnique may mean that
the average achievement levels of pupil groupsin many schoolswill be well below
100% proficiency by 2013-2014, yet the schools would still meet AY P standards
because the groups’ scores are within the relevant confidence interval.

Population Diversity Effects

Minimum Pupil Group Size (n). Another important technical factor in state
AY P standards is the establishment of the minimum size (n) for pupil groupsto be
consideredin AY Pcalculations. NCL B recognizesthat inthe disaggregation of pupil
datafor schoolsand LEAS, there might be pupil groupsthat are so small that average
test scores would not be statistically reliable, or the dissemination of average scores
for the group might risk violation of pupils privacy rights.

“ The text above describes the way in which confidence intervals have been used by states
for AY P determinations. The concept could be applied in adifferent way, requiring scores
to be at or above the highest score in the “window” in order to demonstrate that a pupil
group had meet AYP standards to a statistically significant degree. This would reflect
confidence (at the designated level of probability) that a school or LEA had met AYP
standards, whereas the current usage reflects confidence that the school or LEA had failed
to meet AY P standards.
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Both the statute and ED regulations and other policy guidance have left the
selection of this minimum number to state discretion. While most states have
reportedly selected a minimum group size between 30 and 50 pupils, the range of
selected valuesfor “n” israther large, varying from as few as five to as many as 200
pupils® under certain circumstances. One state (North Dakota) has set no specific
level for “n,” relying only on the use of confidenceintervals (see above) to establish
reliability of test results. Although most states have always set a standard minimum
sizefor al pupil groups, some states until recently established higher levels of “n”
for pupils with disabilities or LEP pupils.*

In general, the higher the minimum group size, the less likely that many pupil
groups will actually be separately considered in AY P determinations. (Pupils will
still be considered, but only as part of the “al pupils’ group, or possibly other
specified groups.) This gives schools and LEAS fewer thresholds to meet, and
reducesthelikelihood that they will be found to havefailed to meet AY P standards.
In many cases, if a pupil group falls below the minimum group size at the school
level, it is still considered at the LEA level (where it is more likely to meet the
threshold). In addition, since minimum group sizes for reporting achievement data
aretypically lower than those used for AY P purposes,*’ scores are often reported for
pupil groups who are not separately considered in AY P calculations. At the same
time, relatively high levels for “n” weaken NCLB’s specific focus on a variety of
pupil groups, many of them disadvantaged, such as LEP pupils, pupils with
disabilities, or economically disadvantaged pupils.

Separate Focus on Specific Pupil Groups. There are several ongoing
issuesregarding NCLB'’ srequirement for di saggregation of pupil achievement results
in AYP standards, namely the requirement that a variety of pupil groups be
separately considered in AYP calculations. The first of these was discussed
immediately above: the establishment of minimum group size, with the possible
result that relatively small pupil groups will not be considered in the schools and
LEAsof statesthat set “n” at acomparatively high level, especially in states that set
ahigher level for certain groups (e.g., pupils with disabilities) than others.

A second issue arises from the fact that the definition of the specified pupil
groups has been left essentially to state discretion. Thisis noteworthy particularly
with respect to two groups of pupils. LEP pupils and pupils in magjor racia and
ethnicgroups. Regarding LEP pupils, many have been concerned about the difficulty
of demonstrating that these pupils are performing at a proficient level if this pupil
group is defined narrowly to include only pupils unable to perform in regular
English-language classroom settings. In other words, if pupils who no longer need
special language services are no longer identified as being LEP, how will it be

5 In Texas, the minimum group size for pupil groups (other than the “all pupils’ group,
where the minimum is40) isthe greater of 50 students or 10% of all studentsin a school or
LEA (up to amaximum of 200). In California, the minimum group sizeisthe greater of 50
students or 15% of all studentsin the school or LEA (up to a maximum of 100).

“6 Under regulations published on April 9, 2007, this practice is no longer allowed.

47 Minimum group sizes for AYP purposes are typically in the range of 30 to 40 pupils,
while those for reporting are typically in the range of five to 20 pupils.
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possible to bring those who are identified as LEP up to a proficient level of
achievement?

In developing their AYP standards, some states addressed this concern by
including pupilsinthe LEP category for one or more years after they no longer need
special language services. Aswasdiscussed above, ED hasrecently published policy
guidance encouraging all states to follow this approach, allowing them to continue
toinclude pupilsin the LEP group for up to two years after being mainstreamed into
regular English language instruction, and further allowing the scores of LEP pupils
to be excluded from AYP calculations for the first year of pupils enrollment in
United States schools. If widely adopted, these policies should reduce the extent that
schools or LEAs are identified asfailing to meet AY P standards on the basis of the
LEP pupil group.

Another aspect of thisissuearisesfrom thediscretion givento statesin defining
“major racial and ethnic groups.” Neither the statute nor ED has defined this term.
Some states defined the term relatively comprehensively (e.g., Maryland includes
American Indian, African American, Asian, White, and Hispanic pupil groups) and
some more narrowly (e.g., Texas identifies only three groups — White, African
American, and Hispanic). A more narrow interpretation may reduce the attention
focused on excluded pupil groups. It would aso reduce the number of different
thresholds some schools and LEAs would have to meet in order to make AYP.

A final, overarching issue arises from the relationship between pupil diversity
in schools and LEAs and the likelihood of being identified as failing to meet AYP
standards. All other relevant factorsbeing equal (especially the minimum group size
criteria), the more diverse the pupil population, the more thresholds aschool or LEA
must meet in order to make AYP. While in a sense this was an intended result of
legislation designed to focus (within limits) on all pupil groups, theimpact of making
it more difficult for schools and LEAS serving diverse populations to meet AYP
standards may also be seen as an unintended consequence of NCLB. Thisissue has
been analyzed in a recent study by Thomas J. Kane and Douglas O. Staiger, who
concluded that such “subgroup targets cause large numbers of schools to fail ...
arbitrarily single out schools with large minority subgroups for sanctions ... or
statistically disadvantage diverse schools that are likely to be attended by minority
students.... Moreover, whilethe costs of the subgroup targets are clear, the benefits
arenot. Although these targets are meant to encourage schoolsto focus more on the
achievement of minority youth, we find no association between the application of
subgroup targets and test score performance among minority youth.”*® According to
the“National Assessment of Titlel: Final Report,” published by ED in October 2007,
among schoolswith relatively low poverty rates, the percentage of schoolsfailingto
make AY P ranged from 3% for those with only 1 subgroup to 25% for those with 3
subgroups, and 32% for those with 4 or 5 subgroups. Among schoolswith relatively

“8 Thomas J. Kane and Douglas O. Staiger, “ Unintended Consequences of Racial Subgroup
Rules,” in Paul Peterson and Martin West, eds., No Child Left Behind? The Politics and
Practiceof School Accountability (Washington: Brookings|nstitution Press, 2003), pp. 152-
176.
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high poverty rates, the percentage of schoolsfailing to make AY P ranged from 31%
for those with only 1 subgroup to 70% for those with 6 or 7 subgroups.

An additional study published by Policy Analysis for California Education
(PACE)*® found that when comparing public schools in California with similar
aggregate pupil achievement levels, schoolswithlarger numbersof different NCLB-
relevant demographic groups were substantially less likely to have met AYP
standardsinthe 2002-2003 school year. Similarly when comparing Californiapublic
schools with comparable percentages of pupils from low-income families, schools
with larger numbers of relevant demographic groups of pupilswere much lesslikely
to have met AYP.

However, without specific requirements for achievement gains by each of the
major pupil groups, it is possible that insufficient attention would be paid to the
performance of the disadvantaged pupil groupsamong whom improvementsare most
needed, and for whose benefit the Titlel-A program wasestablished. Under previous
law, without an explicit, specific requirement that AY P standards focus on these
disadvantaged pupil groups, most state AYP definitions considered only the
performance of all pupils combined. And it is theoretically possible for many
schoolsand LEAsto demonstrate substantial improvementsin achievement by their
pupilsoverall whilethe achievement of their disadvantaged pupils doesnot improve
significantly, at least until the ultimate goal of all pupils at the proficient or higher
level of achievement is approached. Thisis especially true under a“status’ model
of AYP such asthe onein NCLB, under which advantaged pupil groups may have
achievement levels well above what is required, and an overall achievement level
could easily mask achievement well below the required threshold by various groups
of disadvantaged pupils.

One possiblealternativeto current policy would beto alow statesto count each
student only once, in net, in AY P calculations, with equal fractionsfor each relevant
demographic category (e.g., aHispanic LEP pupil from alow-income family would
count as one-third of a pupil in each group).

Number of Schools Identified and State Variations Therein

As was discussed earlier, concern has been expressed by some analysts since
early debateson NCLB that arelatively high proportion of schoolswouldfail to meet
AYP standards. On the basis of assessment results for 2006-2007, approximately
28% of all public schools nationwide failed to make AY P, and approximately 12%
of al public schools were identified as needing improvement (i.e., failed to meet
AY P standardsfor two or more consecutive years). Futureincreasesin performance
thresholds, as the ultimate goal of all pupils at the proficient or higher level of
achievement is approached, may result in higher percentages of schools failing to
make AYP.

“9 John R. Novak and Bruce Fuller, Penalizing Diverse Schools? PACE Policy Brief 03-4,
December 2003.
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In response to these concerns, ED officials have emphasized the importance of
taking action to identify and move to improve underperforming schools, no matter
how numerous. They have also emphasized the possibilities for flexibility and
variation in taking corrective actions with respect to schools that fail to meet AYP,
depending on the extent to which they fail to meet those standards. It should also be
re-emphasized that many of the schools reported as having failed to meet AYP
standards have failed to meet AY P for one year only, while NCLB requires that a
seriesof actionsbetaken only with respect to schoolsor LEAs participatingin ESEA
Title I-A that fail to meet AY P for two consecutive years or more.

Further, some analysts argue that a set of AYP standards that one-quarter or
more of public schoolsfail to meet may accurately reflect pervasive weaknesses in
public school systems, especially with respect to the performance of disadvantaged
pupil groups. To these analysts, the identification of large percentages of schoolsis
apositive sign of the rigor and challenge embodied in NCLB’s AY P requirements,
and is likely to provide needed motivation for significant improvement (and
ultimately a reduction in the percentage of schools so identified).

Others have consistently expressed concern about the accuracy and efficacy of
an accountability system under which such ahigh percentage of schoolsisidentified
as failing to make adequate progress, with consequent strain on financial and other
resources necessary to provide technical assistance, public school choice and
supplemental servicesoptions, aswell asother corrective actions. Inaddition, some
have expressed concern that schoolsmight be morelikely tofail tomeet AY Psimply
because they have diverse enrollments, and therefore more groups of pupils to be
separately consideredin determining whether the school meetsAY Pstandards. They
also argue that the application of technical assistance and, ultimately, corrective
actions to such a high percentage of schoolswill dilute available resources to such
a degree that these responses to inadequate performance would be insufficient to
markedly improve performance. A few analysts even speculate that the AY P system
under NCLB isintended to portray large segments of American public education as
having “failed,” leading to proposals for large scale privatization of el ementary and
secondary education.*

The proportion of public schoolsidentified asfailing to meet AY P standardsis
not only relatively largein the aggregate, but also varieswidely among the states. As
was discussed above, the percentage of public schoolsidentified as failing to make
AYP on the basis of assessment results for 2006-2007 ranged from 4% to 75%
among the states. This result is somewhat ironic, given that one of the major
criticisms of the pre-NCLB provisionsfor AY P was that they resulted inasimilarly
wide degree of state variation in the proportion of schools identified, and the more
consistent structure required under NCLB was widely expected to lead to greater
consistency among states in the proportion of schools identified.

It seemslikely that the pre-NCLB variationsin the proportion of schoolsfailing
to meet AYP reflected large differences in the nature and structure of state AYP

% See Alfie Kohn, “Test Today, Privatize Tomorrow: Using Accountability to ‘ Reforn
Public Schoolsto Death,” Phi Delta Kappan, vol. 85, no. 8 (April 2004), pp. 568-577.
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standards, as well as major differences in the nature and rigor of state pupil
performance standards and assessments. While the basic structure of AYP
definitionsis now substantially more consistent across states, significant variations
remain with respect to the factors discussed in this section of the report (such as
minimum group size or use of confidence intervals), and substantial differencesin
the degree of challenge embodied in state standards and assessments remain.
Overall, it seemslikely that the key influences determining the percentage of astate’s
schools that fails to make AY P include (in no particular order): (1) degree of rigor
in state content and pupil performance standards; (2) minimum pupil group size (n)
in AY P determinations; (3) use of confidenceintervalsin AY P determinations (and
whether at a 95% or 99% level of confidence); (4) extent of diversity in pupil
population; (5) extent of communication about, and understanding of, the 95% test
participation rule; and (6) possible actual differencesin educational quality.

95% Participation Rule

It appearsthat in many cases, schools or LEAs havefailed to meet AY P solely
because of low participation rates in assessments, meaning that fewer than 95% of
all pupils, or of pupilsin relevant demographic groups meeting the minimum size
threshold, took the assessments. While, as discussed above, ED recently published
policy guidancethat rel axesthe parti cipation rate requirement somewhat — allowing
use of average rates over two- to three-year periods, and excusing certain pupilsfor
medical reasons— the high rate of assessment participation that isrequired in order
for schools or LEAsto meet AY P standardsis likely to remain an ongoing focus of
debate.

Although few argue against having any participation rate requirement, it may
be questioned whether it needs to be as high as 95%. In recent years, the overall
percentage of enrolled pupils who attend public schools each day has been
approximately 93.5%, and it is generally agreed that attendance rates are lower in
schools serving relatively high proportions of disadvantaged pupils. Even though
schoolsareexplicitly allowed to administer assessments on make-up daysfollowing
theprimary date of test administration, and it isprobablethat more schoolsand LEAsS
will meet this requirement as they become more fully aware of itssignificance, itis
likely to continue to be very difficult for many schools and LEAsto meet a 95% test
participation requirement.

State Variations in Assessments and Proficiency Standards

As noted above, it is likely that state variations in the percentage of schools
failling to meet AYP standards are based not only on underlying differences in
achievement levels, aswell asavariety of technical factorsin state AY P provisions,
but also on differencesin the degree of rigor or challengein state pupil performance
standards and assessments. Particularly now that all statesreceiving Titlel-A grants
must also participatein state-level administration of NAEP testsin 4™ and 8" grade
reading and math every two years, this variation can be illustrated for all states by
comparing the percentage of pupils scoring at the proficient level on NAEP versus
state assessments.
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Such a comparison was conducted by a private organization, Achieve, Inc.,
based on 8" grade reading and math assessments administered in the spring of 2003.%*
For a variety of reasons (e.g., several states did not administer standards-based
assessments in reading or math to 8™ grade pupils in 2003), the analysis excluded
several states, 29 states were included in the comparison for reading, and 32 states
for math. According to this analysis, the percentage of pupils statewide who score
at a proficient or higher level on state assessments, using state-specific pupil
performance standards, was generally much higher than the percentage deemed to be
at the proficient or higher level on the NAEP tests, and employing NAEFP's pupil
performance standards. Of the states considered, the percentage of pupils scoring at
a proficient or higher level on the state assessment was lower than on NAEP
(implying amorerigorous state standard) for five states™ (out of 32) in math and only
two states (out of 29) in reading.

Further, among the majority of states where the percentage of pupils at the
proficient level or above wasfound to be higher on state assessmentsthan on NAEP,
the relationship between the size of the two groups varied widely — in some cases
only marginally higher on the state assessment, and in others the percentage at the
proficient level was more than twice as high on the state assessment as on NAEP.
Although some portion of these differences in performance may result from
differencesin the motivation of pupilsto performwell (and of teachersto encourage
high performance) on NAEP versus state assessments, comparisonsto NAEP results
help to illuminate the variations in state proficiency standards. It is not yet clear
whether such comparisons will significantly encourage greater consistency in those
standards.

A second issue iswhether some states might choose to lower their standards of
“proficient” performance, in order to reduce the number of schools identified as
failingto meet AY P and makeit easier to meet the ultimate NCLB goal of al pupils
at the proficient or higher level by the end of the 2013-2014 school year. In the
affected states, this would increase the percentage of pupils deemed to be achieving
at a “proficient” level, and reduce the number of schools failing to meet AYP
standards.

Although statesare generally freeto take such actionswithout jeopardizing their
eigibility for Title I-A grants, because performance standards are ultimately state-
determined and have always varied significantly, such actions have elicited public
criticism from ED. In a policy letter dated October 22, 2002, the Secretary of
Education stated

Unfortunately, some states have lowered the bar of expectationsto hide the low
performance of their schools. And afew others are discussing how they can
ratchet down their standards in order to remove schools from their lists of low
performers. Sadly, asmall number of personshave suggested reducing standards
for defining “ proficiency” in order to artificially present the facts.... Thosewho

°1 Center on Education Policy, Fromthe Capital to the Classroom, Year 2 of the No Child
Left Behind Act (January 2004), p. 61.

*2 In two additional states, the percentages were essentially the same.
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play semantic games or try to tinker with state numbersto lock out parents and
the public, stand in the way of progress and reform. They are the enemies of
equal justice and equal opportunity. They are apologists for failure.®

%3 See [ http://www.ed.gov/news/pressrel eases/2002/10/10232002a.html].



