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The Consumer Credit Protection Act: An Overview of Its Major Components

Summary

Congress enacted the Consumer Credit Protection Act in 1969, answering President Johnson’s
call for consumer credit protection legidation. The original Act consisted of the Truth-in-Lending
Act, which was aimed at closing an important gap in consumer information, as well as provisions
restricting garnishment of wages and establishing the National Commission on Consumer
Finance. Since its enactment, the Consumer Credit Protection Act has been amended severd
times to add provisions relating to debt collection, credit reporting, credit billing, consumer
leasing, and electronic fund transfers. In addition, the Equal Credit Opportunity Act was enacted
to prohibit discrimination in considering an application for credit. This report discusses the major
components of the Consumer Credit Protection Act, as amended, including recent amendments to
the Fair Credit Reporting Act (FCRA) and the Truth-in-Lending Act, and summarizes the
consumer’s rights and remedies under each. This report will be updated as necessary.
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Introduction

The Consumer Credit Protection Act was enacted on May 29, 1969, by PL. 90-321.1 Title | of the
Consumer Credit Protection Act, known as the Truth in Lending Act, was intended “to provide
the American consumer with truth-in-lending and truth-in-advertising by providing full disclosure
of the terms and conditions of finance charges both in credit transactions and in offers to extend
credit.”? Title 11 of the act restricted the garnishment of wages, which Congress found to be “a
frequent element in the predatory extension of credit.”® Title |11 established the National
Commission on Consumer Finance “to study and make recommendations to the Congress and to
the President on the functions and structure of the consumer finance industry, as well as consumer
credit transactions generally.”*

Congress enacted the Consumer Credit Protection Act after President Johnson called for
consumer credit protection in his message to Congress dated February 16, 1967.° In this message,
the President recommended legislation to assure “full and accurate information to the borrower;
and simple and routine calculations for the lender.”® He said that this legislation was “urgently
needed to close an important gap in consumer information” and to “ protect legitimate lenders
against competitors who misrepresent credit costs.”’

Since its enactment, the Consumer Credit Protection Act has been amended severa times to add
provisions relating to debt collection,? credit reporting,® credit billing,® consumer leasing,* and
electronic fund transfers.*? Provisions prohibiting discrimination in extending or approving credit
were also added.™ The major titles of the act are discussed individualy below.

Truth-in-Lending Act

The Truth-in-Lending Act (TILA) was enacted in 1969 as Title | of the Consumer Credit
Protection Act.™ The purpose of the TILA is “to assure a meaningful disclosure of credit terms so
that the consumer will be able to compare more readily the various credit terms available to him

! The act was codified at 15 U.S.C. 1601 et. seq.

2 H.Rept. 1040, 90" Congress, 2™ Session, (1967), reprinted in 2 USCCAN 1962 (1969).
*1d.

*1d.

5 d. at 1965, citing Message from the President of the United States transmitting recommendations for consumer
protection in the fields of credit, investments, health, meat inspection, hazards in the home, electric power reliability,
and natural gas pipeline safety, H. Doc. No. 57, 90" Cong., 1% Sess. 3-4.

®ld.

"1d.

8 Fair Debt Collection Practices Act, 15 U.S.C. 1692 . seq., effective 1978.
9 Fair Credit Reporting Act, 15 U.S.C. 1681 et. seq., effective 1971.

1% Fair Credit Billing Act, 15 U.S.C. 1666 et. seq., effective 1975.

1 Consumer Leasing Act, 15 U.S.C. 1667 et. seq. effective 1977.

12 Electronic Fund Transfer Act, 15 U.S.C. 1693 et. seq., effective 1979.

% Equal Credit Opportunity Act, 15 U.S.C. 1691 et seq.

14p.L. 90-321, May 29, 1969, codified at 15 U.S.C. 1601 et. seq.
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and avoid the uninformed use of credit.”*® The TILA requires creditors to disclose certain basic
information about the transaction so that the consumer will be given the information needed “to
compare the cost of credit and make the best informed decision on the use of credit.”*® The TILA
does not apply to the following: credit transactions involving extensions of credit for primarily
business, commercial or agricultural purposes; transactionsin securities or commodities accounts
by a broker-dealer registered with the Securities and Exchange Commission; credit transactions,
other than those in which a security interest is or will be acquired in real property or in personal
property used as the principal dwelling and other than private education loans, in which the total
amount financed exceeds $25,000; public utility services regulated by a State; or loans made,
insured, or guaranteed pursuant to title IV of the Higher Education Act.”

Required Disclosures

The Truth-in-Lending Act does not require a creditor to disclose al lending options to the
consumer; rather, the creditor is required to disclose only information relevant to the transaction
in question.

Required disclosures include the finance charge, the annual percentage rate, and other terms
which require explanation under the TILA including the “amount financed,” the “total of
payments,” and the “total sale price.”*® In transactions where the consumer has the right to
rescind, the creditor must also disclose that right and provide the appropriate forms for the
exercise of that right.*

The finance charge is defined as “the sum of all charges, payable directly or indirectly by the
person to whom the credit is extended, and imposed directly or indirectly by the creditor as an
incident to the extension of credit.”” Included in the finance charge are the (1) interest, time price
differential, and any amount payable under a point, discount, or other system of additiona
charges; (2) service or carrying charge; (3) loan fee, finder’'s fee, or similar charge; (4) fee for an
investigation or credit report; and (5) premium or other charge for any guarantee or insurance
protecting the creditor against the consumer’s default or other credit loss.?

In addition to the finance charge, the TILA requires disclosure of the annual percentage rate.? In
general, thisis“ameasure of the cost of credit which must be disclosed on ayearly basis and the
calculation of which is determined by the underlying transaction.”* The statute outlines
specifically how the annual percentage rate is to be calculated depending on the type of

15 U.S.C. 1601(3).

18 H.Rept. 1040, supra note 2 at 1971.
715 U.S.C. 1603.

18 CCH Consumer Credit Guide, 1 1013.

1% An obligor has the right to rescind in the case of any credit transaction in which a security interest is or will be
retained or acquired in any property which is used as the principal dwelling of the person to whom credit is extended.
The obligor has the right to rescind until midnight of the third business day following the consummation of the
transaction or the delivery of the required notices and disclosures, whichever islater. 15 U.S.C. 1635(a); 12 C.F.R.
226.15(a).

2015 U.S.C. 1605(a).
2d.
22 CCH Consumer Credit Guide, 1 1013.
23
Id.
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transaction, and del egates authority to the Federal Reserve Board to issue implementing
regulations.?*

Before the first transaction is made, the creditor must furnish an initial disclosure, including the
finance charge, other charges that may be imposed, the fact that the creditor has or will acquire a
security interest in the property purchased, a statement of billing rights, and home equity
information if applicable.” The creditor must also furnish a periodic statement for each billing
cycle at the end of which the account has a debit or credit balance of more than $1 or on which a
finance charge has been imposed.? The periodic statement must be delivered at least 14 days
prior to the end of the billing cycle.?” Disclosures required in the periodic statement include the
previous balance, an identification of transactions, credits, periodic rates, the amount of the
balance to which the periodic rate was applied, the amount of finance charge, the annual
percentage rate, other charges, closing date of the billing cycle and new balance, the free-ride
period, and the address for notice of billing errors.®

Enhanced Disclosures

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 included provisions
amending the Truth-in-Lending Act to require lenders to make enhanced disclosures related to
credit card minimum payments, introductory interest rates, and late payment deadlines and
penalties.®

With respect to minimum payments, the law requires the inclusion of the following statement on
the front of the billing statement: “Minimum Payment Warning: Making only the minimum
payment will increase the interest you pay and the time it takes to repay your balance.”*
Following the statement must be a sample calculation of how long it would take to repay the
balance, based on the lender’s current minimum payment required.® There must also be atoll-
free number that consumers may call to receive an estimate of the amount of time it would take to
repay their specific balances.

When an introductory or temporary rate is offered, it must be clearly and conspicuously |abeled
as “introductory,” and the rate after the introductory period must be stated in a clear and
conspicuous manner near the listing of the introductory rate.® If the temporary or introductory
rate is revocable under any circumstances, the disclosure must also include a general description
of the circumstances that may result in the revocation of the rate and the rate that will apply after
such revocation.

215 U.S.C. 1606.

%12 C.F.R. 226.5(b)(1), 12 C.F.R. 226.6.
%12 C.F.R. 226.5(b)(2)()).

2712 C.F.R. 226.5(b)(2)(ii).

%12 C.F.R. 226.7. The free-ride period is defined as “the date by which or the time period within which the new
balance or any portion of the new balance must be paid to avoid additional finance charges.” 12 C.F.R. 226.7(j).

2 PL. 109-8, tit. X111, 119 Stat. 23, 204.
®p.L.109-8,.§ 1301.

31 |d. The sample calculation varies depending on whether the lender has a current minimum payment requirement of
less than four percent or greater than four percent.

%2pL. 109-8, §1303.
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If the consumer is subject to a late payment fee for failure to make a payment on or before a
required date, the law requires the disclosure of the date on which the payment is due or, if
different, the earliest date on which alate payment fee may be charged and the amount of the late
payment fee to be imposed if payment is made after that date.

The Mortgage Disclosure Improvement Act of 2008 amends the TILA by requiring additional
disclosures for any extensions of credit secured by the dwelling of a consumer.® Theseinclude,
inter alia, a conspicuous statement that the consumer is not required to complete the credit
agreement merely because the consumer has received required disclosures or signed aloan
application. Certain additional disclosures are required for extensions of credit that involve any
variable rates or payment schedules. The additional disclosures required by the Mortgage
Disclosure Improvement Act do not apply to extensions of credit involving atimeshare interest in
aright to use accommodations, facilities, or recreationa sites. These additional disclosures must
be furnished to the borrower not later than seven business days before the consummation of the
transaction, aswell asin final form at the time of consummation. The basic disclosures required
by TILA for all closed end credit extensions, including those secured by a consumer’s dwelling,
shall be made before credit is extended or not later than 3 business days after the date the creditor
receives the written application of the consumer, whichever is earlier.

The HOPE for Homeowners Act of 2008 amends the TILA by imposing a fiduciary duty upon
servicers of pooled residential mortgages.® A servicer of pooled residential mortgages owes a
duty to maximize the net present value of the pooled mortgages in an investment to all investors
and parties having a direct or indirect interest in such investment, not to any individual party or
group of parties. Furthermore, the servicer shall be deemed to act in the best interests of all such
investors and parties if the servicer agrees to or implements a modification or workout plan for a
residential mortgage or aclass of residential mortgages that constitute a part or all of the pooled
mortgages in an investment, provided that any mortgage so modified meets specified criteria.

The Private Student Loan Transparency and Improvement Act of 2008 amends the TILA by
imposing consumer protection and disclosure requirements on private educational lenders and
making TILA applicableto all private education loans.* Such disclosures must be made clearly
and conspicuoudly to borrowersin any application or solicitation for a private student loan and
also with the approval of such loan application. Federal Reserve Board is required to create model
forms that private educational lenders may use for such disclosures. Private educational lenders
that have preferred lender arrangements with institutions of higher education are required to
provide them annually with model disclosure form information for each type of private education
loan offered to the schools' students or families. Borrowers have 30 days after theloan is
approved and the required |oan disclosure information is received to accept and consummate the
loan transaction. Borrowers may cancel such loans, without penalty within 3 business days of
consummation. Private education loans may not be consummated before applicants submit a
signed self-certification form, that the Secretary of Education develops and schools provide to

#PpL.109-8, §1305.

3P L. 110-289, §2502, 122 Stat. 2855, effective July 30, 2009, but additional requirements for credit extensions
involving variable rates or payment schedules are effective on the earlier of aregulatory date established by the Federal
Reserve Board or 30 months after enactment (January 30, 2011).

% p.L. 110-289, §1403, 122 Stat. 2809.

% p.L. 110-315, title X, 122 Stat. 3478. These disclosure requirements become effective on the earlier of the effective
date of regulationsissued by the Federal Reserve Board under this act or 18 months after enactment (February 14,
2010).
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students, informing applicants of the availability of, and their possible eligihility for, federal,
state, and institutional student aid.

The act also adds a new section to TILA prohibiting unfair and deceptive private educational
lending practices and eliminating conflicts of interest. A private educationa lender may not offer
or provide giftsto institutions of higher education in exchange for advantages or consideration for
such lender related to its private educational 1oan business. Such lenders may not engage in
revenue sharing with schools; use schools names or symbolsin marketing their loans in a manner
that implies that such schools endorse the loans; or impose fees or penalties on borrowers
prepaying their loans. A person employed in the financia aid office of a school or who otherwise
has financial aid dutiesin a school is prohibited from receiving anything of value other than
reasonabl e expenses for serving on advisory groups established by private educational lenders.
Private educational lenders are subject to civil liability when they fail to comply with borrower
protection and disclosure requirements.

Remedies and Enforcement

In cases where a finance charge was inaccurately disclosed, the creditor may be required to make
an adjustment to the account to assure that the debtor does not pay a finance charge in excess of
the finance charge actually disclosed or the dollar equivalent of the annual percentage rate
actually disclosed, whichever is lower.*’

The Truth-in-Lending Act authorizes a private right of action to obtain civil damages from any
creditor who fails to comply with any requirement imposed by the TILA, except in the case of a
bona fide error corrected in atimely fashion.® Creditors may be liable for actua damages, plus
twice the amount of any finance charge, in addition to attorney’s fees.** In addition, a creditor
may face criminal charges for willfully and knowingly giving false or inaccurate information or
failing to provide information which is required to be disclosed under the TILA, or otherwise
failing to comply with any requirementsimposed by the act.”’ A creditor may be fined up to
$5,000, imprisoned for up to one year, or both.**

Class action suits may also be filed against a creditor who fails to comply with the TILA.** Asto
each individual, there is no minimum recovery in such suits, but total recovery may not exceed
$500,000 or 1% of the creditor’s net worth, whichever is less.®

Compliance with the TILA is enforced by severa federal agencies, including the Office of the
Comptroller of the Currency, Office of Thrift Supervision, the Nationa Credit Union
Administration Board, the Secretary of Transportation, the Secretary of Agriculture, and the Farm

3715 U.S.C. 1607(e).

%15 U.S.C. 1640(a) and (c). Examples of a bonafide error include clerical, calculation, computer malfunction and
programming, and printing errors.

%15 U.S.C. 1640(3).
15U.8.C. 1611.

“d.

215 U.S.C. 1640(a).

415 U.S.C. 1640(8)(2)(B).
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Credit Administration.” The enforcing agency varies depending on the type of transaction
involved.

Fair Credit Billing Act

The Fair Credit Billing Act (FCBA) was enacted on October 28, 1974, as an amendment to the
Consumer Credit Protection Act.”® The purpose of the FCBA is “to protect the consumer against
inaccurate and unfair credit billing and credit card practices.”*® The law defines and establishes a
procedure for resolving billing errorsin consumer credit transactions.

Definition of Billing Error

For purposes of the Fair Credit Billing Act, a“billing error” includes unauthorized charges,
charges not properly identified, charges for goods or services not accepted by the consumer or
delivered to the consumer, failure to properly credit payments to consumer’s account,
mathematical errors, failure to mail or deliver a statement to the consumer’s last known address
(provided that the change of address was provided at least 20 days before the end of the billing
cycle), and charges for which the consumer has asked for an explanation or written proof of
purchase.”’

Challenging Billing Errors

Under the FCBA, consumers are able to file aclaim with the creditor to have billing errors
resolved. In order to have an alleged billing error corrected, the consumer must provide notice to
the creditor within 60 days of the transmission of the first statement that reflects the alleged
error.”® The notice must enable the creditor to identify the name and account number of the
consumer, as well asindicate the consumer’s belief that the statement contains a billing error and
the reasons for such belief.* The creditor must acknowledge the consumer’s claim within 30 days
of receiving the billing error notice.

Until the alleged billing error is resolved, the consumer is not required to pay the disputed
amount, and the creditor may not attempt to collect any part of the disputed amount, including
related finance charges or other charges.™ A creditor is also prohibited from making or
threatening to make an adverse credit report about the consumer’s credit standing based on the
consumer’s failure to pay the disputed amount.>* The FCBA does not prohibit the creditor from
taking action to collect any undisputed portion of the bill.>

415 U.S.C. 1607(a).

4 p.L. 93-495, tit. 3, § 306; 88 Stat. 1512; 15 U.S.C. 1666 et. seq.
46 p.L. 93-495, § 302; 15 U.S.C. 1601(a).

4715 U.S.C. 1666(b); 12 C.F.R. 226.13(a).

% 15 U.S.C. 1666(a); 12 C.F.R. 226.13(h).

4915 U.S.C. 1666(a).

% 15 U.S.C. 1666(a); 12 C.F.R. 226.13(c).

5115 U.S.C. 1666(c); 12 C.F.R. 226.13(d)(1).

5215 U.S.C. 1666a; 12 C.F.R. 226.13(d)(2). A creditor may report that a consumer is challenging a bill, but under the
(continued...)
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Resolution of Disputes

A creditor must comply with the resolution procedures set forth in the act within two (2) billing
cycles and not later than 90 days after receipt of the notice.

If the creditor determines that the aleged billing error did occur, the creditor is obligated to
correct the billing error and credit the consumer’s account with the disputed amount and any
applicable finance charges.® Upon crediting of the account, the creditor must provide a correction
notice to the consumer.™

After investigation, if the creditor determines that a different billing error occurred, the creditor
must send an explanation for the creditor’s belief that the alleged error isincorrect and that a
different error occurred.” The creditor must correct the actual error and credit the consumer’s
account appropriately.>®

If the creditor determines that no billing error occurred, the creditor must mail an explanation to
the consumer setting forth the basis for this determination and furnish copies of documentary
evidence of the consumer’s indebtedness at the request of the consumer.> Alleged errors
involving the nondelivery of goods or services or allegations that information on the bill is
incorrect because a retailer made an incorrect report to the creditor cannot be denied by the
creditor unlessit conducts a reasonabl e investigation and determines that the products or services
were delivered or that the information provided by the retailer was correct.®® Once abilling error
isresolved in favor of the creditor, the creditor must notify the consumer in writing of the time
when payment is due and the portion of the disputed amount still owed, and the consumer must
be givenﬁflti me period in which to pay the amount due without incurring additional finance
charges.

Any creditor who does not comply with the procedures for resolution of billing errors may not
collect the amount in dispute, or any related charges, up to $50, even if the disputeis resolved in
favor of the creditor.”

(-..continued)

Equal Credit Opportunity Act, creditors cannot discriminate against consumer applicants who have exercised their
rights under the Fair Credit Billing Act. 15 U.S.C. 1691(a)(3).

%15 U.S.C. 1666(c); 12 C.F.R. 226.13(d)(1), n30.
%15 U.S.C. 1666(a); 12 C.F.R. 226.13(c).

%515 U.S.C. 1666(a); 12 C.F.R. 226.13(e).

4.

5715 U.S.C. 1666(a); 12 C.F.R. 226.13(f).

8 d.

®d.

%12 C.F.R. 226.13(f) n. 31.

112 C.F.R. 226.13(q).

6215 U.S.C. 1666(€).
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Remedies Available

Aswith other provisions of the Consumer Credit Protection Act, a consumer is able to sue a
creditor who violates the FCBA either as an individual or through a class action.®® A consumer
who prevails may be awarded actual damages, plus twice the amount of any finance charges, so
long as the amount is between $100 and $1,000.* The consumer may also be awarded attorney’s
fees.” Class actions may result in damages of $500,000 or 1% of the creditor’s net worth,
whichever isless®

Consumer Leasing Act

The Consumer Leasing Act (CLA) was enacted in 1976 to “assure a meaningful disclosure of the
terms of |eases of personal property for personal, family, or household purposes so as to enable
the lessee to compare more readily the various lease terms available to him, limit balloon
payments in consumer leasing, enable comparison of lease terms with credit terms where
appropriate, and to assure meaningful and accurate disclosures of lease termsin
advertisements.”® The CLA appliesto leases exceeding four months, and not exceeding a total
contractual obligation of more than $25,000, primarily for personal, family, or household
purposes.® The CLA does not apply to leases for agricultural, business, or commercial purposes,
or to agovernment or governmental agency or instrumentality, or to an organization.”

Required Disclosures

Under the CLA, alessor isrequired to disclose certain information to the lessee prior to the
consummation of the lease.” Required disclosuresinclude (1) a brief description or identification
of the leased property; (2) the amount of any payment by the lessee required at the inception of
the lease; (3) the amount paid or payable by the lessee for official fees, registration, certificate of
title, or license fees or taxes; (4) the amount of other charges payable by the lessee not included in
the periodic payments, a description of the charges and that the lessee shall be liable for the
differential, if any, between the anticipated fair market value of the leased property and its
appraised actua value at the termination of the lease, if the lessee has such liability; (5) a
statement of the amount or method of determining the amount of any liabilities the |ease imposes
upon the lessee at the end of the term and whether or not the lessee has the option to purchase the
leased property and at what price and time; (6) a statement identifying all express warranties and
guarantees made by the manufacturer or lessor with respect to the leased property, and identifying
the party responsible for maintaining or servicing the leased property together with a description
of the responsibility; (7) abrief description of insurance provided or paid for by the lessor or

815 U.S.C. 1640(3).

8 15 U.S.C. 1640(8)(1) and (2)(A).

% 15 U.S.C. 1640(a)(3).

% 15 U.S.C. 1640(a)(2)(B).

57 P.L. 94-240, § 2, 90 Stat. 257, 15 U.S.C. 1601(b), 1667 et. seq.
%15 U.S.C. 1667(1).

d.

™15U.S.C. 16673, 12 C.F.R. 213.3, 213.4.
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required of the lessee, including the types and amounts of the coverages and costs; (8) a
description of any security interest held or to be retained by the lessor in connection with the
lease and a clear identification of the property to which the security interest relates; (9) the
number, amount, and due dates or periods of payments under the lease and the total amount of
such periodic payments; (10) where the lease provides that the lessee shall be liable for the
anticipated fair market value of the property on expiration of the lease, the fair market value of
the property at the inception of the lease, the aggregate cost of the |ease on expiration, and the
differential between them; and (11) a statement of the conditions under which the lessee or lessor
may terminate the lease prior to the end of the term and the amount or method of determining any
penalty or other charge for delinquency, default, late payments or early termination.”

The CLA also regul ates the content of advertisements for consumer |eases.” An advertisement for
aconsumer lease may state that a specific lease of property at specific amounts or termsis
available only if the lessor usually and customarily leases or will lease the property at those
amounts or terms.”® Advertisements for consumer leases may not state the amount of any payment
or a statement that any or no initial payment is required, unless certain additional informationis
stated “clearly and conspicuously.” ™ In general, if an advertisement includes a statement of the
amount of any payment or a statement that any or no initial payment is required, the
advertisement must also state (1) the transaction advertised is alease; (2) the total amount of any
initial payments required on or before consummation of the lease or delivery of the property,
whichever islater; (3) that a security deposit is required; (4) the number, amount, and timing of
scheduled payments; and (5) with respect to alease in which the liability of the consumer at the
end of the lease term is based on the anticipated residual value of the property, that an extra
charge may be imposed at the end of the lease term.” Radio advertisements for consumer |eases
must meet additional requirements.”

Remedies Available

Aswith other provisions of the Consumer Credit Protection Act, |essees can recover damagesin
an individual or class action when alessor fails to comply with the requirements set forth in the
CLA.”" A lessee may recover any actual damages sustained as aresult of the lessors failure to
comply, aswell as 25% of the total amount of monthly payments under the lease, not less than
$100 nor greater than $1,000.” Damagesin a class action are limited to the lesser of $500,000 or
1% of the net worth of the lessor.” Reasonable attorney’s fees may also be awarded.®

d.

215U.S.C. 1667c, 12 C.F.R. 213.7.

12 CF.R. 213.7(3).

™ 15U.S.C. 1667c(a), 12 C.F.R. 213.7(d).

1d.

15 U.S.C. 1667c(c), 12 C.F.R. 213.7(f).
"15U.S.C. 1667d.

815 U.S.C. 1640(a)(1), (8)(2)(A)(i), and (a)(2)(A)(ii).
15 U.S.C. 1640(8)(2)(B).

815 U.S.C. 1640(2)(3).
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Fair Credit Reporting Act

The Fair Credit Reporting Act (FCRA) was enacted on October 26, 1970.%* The purpose of the
FCRA is“to require that consumer reporting agencies adopt reasonabl e procedures for meeting
the needs of commerce for consumer credit, personnel, insurance, and other information in a
manner which isfair and equitable to the consumer, with regard to the confidentiality, accuracy,
relevancy, and proper utilization of such information.”® The FCRA applies to the files maintained
by “consumer reporting agencies,” aterm broadly defined to include anyone in the business of
furnishing reports on the credit worthiness of consumers to third parties.®®* Consumer credit
reports generally include information about a consumer’s “credit worthiness, credit standing,
credit capacity, character, general reputation, personal characteristics, or mode of living.”® This
information is gathered and sold to creditors, employers, landlords, and other businesses.® The
FCRA outlines a consumer’srightsin relation to his or her credit report, as well as permissible
uses for credit reports and disclosure requi rements.®® The FCRA includes, inter alia, a number of
provisions aimed at preventing identity theft and assisting victims.

Required Disclosures

Under the FCRA, a consumer has the right to access all information in his or her credit report,
including the sources of the information and his or her credit score.®” A consumer may request
one free credit report each year from each of the nationwide consumer reporting agencies.® Free
reports may also be obtained under certain special circumstances.®® Absent one of these special

Ci rcqu%tanc&e, aconsumer may be charged up to $9 for additional copies of hisor her credit
report.

A consumer is also entitled to receive information identifying each person who obtained a
consumer report for employment purposes during the previous two years, or for any other

8 p L. 91-508, tit. 6, § 601, 84 Jat. 1128, 15 U.S.C. 1681 &t. seq.

8215 U.S.C. 1681(h).

8 15U.S.C. 1681a(f).

8 15 U.S.C. 1681a(d). In addition to credit information, consumer reporting agencies are allowed to include
information on the failure of the consumer to pay overdue child support, if such information has been provided to the

agency by a state or local child support enforcement agency or verified by any state or federal government agency. This
information remains on the consumer report for up to seven years. 15 U.S.C. 1681s-1.

% 16 C.F.R. 601, Appendix A.
8 For adetailed discussion of the Fair Credit Reporting Act see CRS Report RL31666, Fair Credit Reporting Act:
Rights and Responsihilities, by (name redacted).

8715 U.S.C. 1681g(a). Credit scores must be made available to consumers pursuant to a recent amendment included in
P.L. 108-159. Prior to this amendment consumer reporting agencies were under no obligation to release credit scores.
For adiscussion of how credit scores are used, see CRS Report RS21298, Credit Scores: Development, Use, and Policy
Issues, by (name redacted).

8 p.L. 108-159, Section 211(a). For more information on free credit reports, see CRS Report RL32008, A Consumer’s
Accessto a Free Credit Report: A Legal and Economic Analysis, by Loretta Nott, Angie A. Welborn. The free credit
report is not required to include the consumer’ s credit score. The credit score must be disclosed upon request, but a
reasonabl e fee may be imposed for the disclosure. P.L. 108-159, Section 212.

8 See 15 U.S.C. 1681;.

Dd.
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purpose during the previous year.** Additional information that must be disclosed to the consumer
upon request includes “the dates, origina payees, and amounts of any checks upon which is based
any adverse characterization of the consumer, included in the file at the time of the disclosure;”
and “arecord of al inquiries received by the agency during the 1-year period preceding the
request that identified the consumer in connection with a credit or insurance transaction that was
not initiated by the consumer.” 2

Consumer Rights

A consumer has the right to dispute the completeness or accuracy of any item of information
contained in his or her file.*® Once the consumer notifies the consumer reporting agency of the
dispute, the agency must reinvestigate and record the current status of the disputed information,

or delete the item from the consumer’s file within 30 days.** The consumer reporting agency must
also notify the furnisher of the disputed information of the consumer’s dispute and provide the
furnisher with all relevant information regarding the dispute that the agency has received from the
consumer.®

In conducting the reinvestigation, the consumer reporting agency must review and consider all
relevant information submitted by the consumer.*® The agency may terminate the reinvestigation
if it reasonably determines that the dispute is frivolous or irrelevant, or if the consumer failsto
provide sufficient information to investigate the disputed information.”” Should the agency
determine that the disputeis frivolous or irrelevant, it must notify the consumer of the
determination not later than five business days after making such determination.®® If the
reinvestigation leads to a determination that the disputed information isin fact inaccurate,
incomplete, or unverifiable, the consumer reporting agency must delete that information from the
consumer’s credit file.”

The consumer reporting agency must provide written notice of the results of the reinvestigation to
the consumer within five days of the completion of the reinvestigation.’® The notice must include
a statement that the reinvestigation is completed; a copy of the consumer report reflecting the
information in the consumer’s file revised during the reinvestigation; a notice that, if requested by
the consumer, a description of the procedure used to determine the accuracy and completeness of
the information can be provided; a notice that the consumer has the right to add a statement to the
consumer’sfile disputing the accuracy or completeness of the information contained therein; and
anotice that the consumer has the right to request that the consumer reporting agency send
notices regarding deleted information to specified parties.*™

%1 15 U.S.C. 1681g(a)(3).
215 U.S.C. 1681g(a)(4), (5).
% 15 U.S.C. 1681i.

% 15 U.S.C. 1681i(a)(1)(A).
% 15 U.S.C. 1681i(a)(2)(A).
% 15 U.S.C. 1681i(a)(4).
%715 U.S.C. 1681i(a)(3)(A).
% 15 U.S.C. 1681i(a)(3)(B).
%15 U.S.C. 1681(2)(5).

10 15 U.S.C. 1681(a)(6)(A).
101 15 U.S.C. 1681(a)(6)(B).
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Permissible Uses of Consumer Credit Reports

The Fair Credit Reporting Act lists the purposes for which a consumer credit report may be
furnished to a requester.® In general, a consumer reporting agency may furnish a copy of a
consumer’s report to a person the agency has reason to believe intends to use the information for
the purpose of extending credit to the consumer, or for review or collection of the consumer’s
account.® Reports may also be furnished to executive branch departments and agenciesin
connection with the issuance of government-sponsored travel charge cards billed to employees.™

Reports may also be issued for employment purposes if certain conditions are met.'® In order to
obtain areport for employment purposes, the requester must certify that it will comply with
federal law and that the report will not be used in violation of any state or federal law.'® The
consumer must be told by the prospective employer that a report may be obtained and must
consent to the procurement of areport by the employer.'”’

Aninsurer may obtain a copy of aconsumer’s report in connection with the underwriting of an
insurance policy involving the consumer for which the consumer has applied.®

A consumer reporting agency may also issue areport to a person it has reason to believe “intends
to use the information in connection with a determination of the consumer’s eligibility for a
license or other benefit granted by a governmental entity required by law to consider an
applicant’s financial responsibility or status.”*®

Consumer credit reports may also be issued where there is a “legitimate business need” for the
information contained in the report in connection with a business transaction initiated by the
consumer, or for purposes of reviewing an existing account to determine whether the consumer
continues to meet the terms of the account.™°

In addition to the commercial purposes listed above, the act also authorizes the rel ease of
consumer credit reports for certain legal purposes. Specifically, the act authorizes the release of
consumer credit reports “in response to the order of a court having jurisdiction to issue such an
order,” or in response to “a subpoenaissued in connection with proceedings before a Federal
grand jury.”*** Reports may also be issued to state or local child support enforcement agencies, if
needed to establish the consumer’s capacity to make child support payments or for determining
the appropriate level of such payments.™? A consumer may also request in writing that the report
be issued to a third-party.**®

102 15 U.S.C. 1681b.

103 15 U.S.C. 1681b(a)(3)(A).

104 15 U.S.C. 1681b(a)(3)(G).

105 15 U.S.C. 1681h(a)(3)(B); 15 U.S.C. 1681b(b).
106 15 U.S.C. 1681b(b)(1).

07 15 U.S.C. 1681b(b)(2).

108 15 U.S.C. 1681b(a)(3)(C).

109 15 U.S.C. 1681b(a)(3)(D).

1015 U.S.C. 1681b(a)(3)(F).

1115 U.S.C. 1681b(a)(1).

112 15 U.S.C. 1681b(a)(4). In order for reports to be released for this purpose, the paternity of the consumer for the child
(continued...)
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A consumer report may be issued to the Federal Deposit Insurance Corporation or the National
Credit Union Administration as part of its powers, as conservator, receiver, or liquidating agent
for an insured depository institution or insured credit union under applicable federal or state laws,
or in connection with the resolution or liquidation of afailed or failing insured depository
ingtitution or insured credit union.™

Reports may be issued in connection with transactions not initiated by the consumer only if the
consumer authorizes the reporting agency to provide such reports, or if the transaction consists of
afirm offer for credit or insurance, and the consumer has not elected to have his name removed
from lists provided by the agency for this purpose.™* A consumer may elect to have his name
removed from such lists by notifying the reporting agency that he does not consent to the release
of reports for this purpose.™*® If the consumer has not authorized the release of such reports, and
has not elected to have his name removed from the lists, the agency may release only certain
information about the consumer. Information released for transactions not initiated by the
consumer is limited to the name and address of the consumer, an identifier that is not uniqueto
the consumer and that is used solely for the purpose of verifying the consumer’sidentity, and
other information pertaining to a consumer that does not identify the relationship or experience of
the consumer with respect to a particular creditor or other entity.*’

Remedies Available

There are both civil and criminal penatiesfor violations of the Fair Credit Reporting Act. Actions
may be brought in any appropriate United States district court or any other court of jurisdiction
not later than the earlier of two years after the date of discovery by the plaintiff of the violation
that isthe basis for such liability, or five years after the date on which the violation occurred.*® A
consumer may recover actual damages as aresult of the violation, in addition to attorney’s fees, if
successful in an action against a person who negligently fails to comply with any requirement
under the FCRA.™ In the case of willful noncompliance, a consumer may be awarded punitive
damages in addition to actual damages and attorney’s fees.'® Criminal pendties apply to persons
who “knowingly and willfully” obtain information on a consumer from a consumer reporting
agency under fal se pretenses and to employees of consumer reporting agencies who “knowingly

(...continued)

to which the obligation relates must have been established or acknowledged by the consumer; the consumer must be
given notice of the request; and the report must be kept confidential and used only for the indicated purpose. Id.

1315 U.S.C. 1681b(a)(2).
11415 U.S.C. 1681b(a)(6).

15 15 U.S.C. 1681b(c)(1). This provision allows “prescreening” by a consumer reporting agency. “ Prescreening” is the
process “whereby a consumer reporting agency compiles or edits alist of consumers who meet specific criteriaand
providesthislist to the client or third party on behalf of the client for use in saliciting these consumers for the client’s
products or services.” Prescreening is permissible under the Fair Credit Reporting Act if the client agreesin advance
that each consumer on the list will receive an offer of credit. See CCH Consumer Credit Guide, 1 25,050.

116 15 U.S.C. 1681b(e).

1715 U.S.C. 1681b(c)(2).

118 The statute of limitations was amended by P.L. 108-159, §156.
1915 U.S.C. 16810(a).

120 15 U.S.C. 1681n(a).
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and willfully” provide information about a consumer to a person not authorized to receive such
information.***

Violations of the FCRA are also subject to the jurisdiction of the Federal Trade Commission and
other federal agencies.'*

Preemption of State Law

Generally, the FCRA *does not annul, alter, affect, or exempt any person subject to the provisions
of [the Act] from complying with the laws of any State with respect to the collection, distribution,
or use of any information on consumers, except to the extent that those laws are inconsistent with
any provision of [the Act], and then only to the extent of the inconsistency.”'** Despite the general
nonpreemption of similar laws, the act setsforth alist of subjects with respect to which no
requirement or prohibition may be imposed under state law.™* The subjects listed include the
following: the act’s provisions relating to prescreening of consumer reports; sections of the act
relating to the time by which a consumer reporting agency must take actions with respect to a
disputed accuracy:'® the imposition of certain duties on persons who take adverse actions with
respect to a consumer; duties of persons who use a consumer report in connection with a credit or
insurance transaction that is not initiated by the consumer; requirements regarding information
that may be included in a consumer report;*® and provisions relating to the responsibilities of
persons who furnish information to consumer reporting agencies.*”’” State laws relating to the
exchange of information among persons affiliated by common ownership or common corporate
control,*® aswell as those rel ati ng to the form and content of the disclosure of a consumer’s
rights are also preempted.’* A 2003 amendment to the FCRA made these preemptions permanent,
and created new preemptions for certain state laws related to identity theft.*®

121 15 U.S.C. 1681q; 15 U.S.C. 1681r. Violators are subject to a fine, imprisonment for up to two years, or both.
2 15U.S.C. 1681s.

1215 U.S.C. 1681t(a).

12415 U.S.C. 1681t(b)(1).

125 The preemption of these provisions in state law does not apply to any state law in effect on the date of enactment of
the Consumer Credit Reporting Reform Act of 1996. 15 U.S.C. 1681t(b)(1)(B).

126 The preemption of these provisions in state law do not apply to any state law in effect on the date of enactment of
the Consumer Credit Reporting Reform Act of 1996. 15 U.S.C. 1681t(b)(1)(E).

127 The preemption does not apply with respect to section 54A(a) of chapter 93 of the Massachusetts Annotated Laws
(asin effect on the date of enactment of the Consumer Credit Reporting Reform Act of 1996); or with respect to section
1785.25(a) of the California Civil Code (asin effect on the date of enactment of the Consumer Credit Reporting
Reform Act of 1996). 15 U.S.C. 1681t(b)(1)(F).

128 The preemption does not apply with respect to subsection (a) or (c)(1) of section 2480e of title 9, Vermont Statutes
Annotated (asin effect on the date of enactment of the Consumer Credit Reporting Reform Act of 1996). 15 U.S.C.
1681t(b)(2).

129 15 U.S.C. 1681t(b)(2) and (3).

1%0p | . 108-159, Section 711. For more information of the FCRA’s preemption of state |aw, see CRS Report RS21449,
Fair Credit Reporting Act: Preemption of Sate Law, by (name redacted).
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Identity Theft Provisions

The FCRA contains a number of provisions aimed at preventing identity theft and assisting
victims.™®! These provisions, inter alia, allow victims to have fraud alerts placed in their credit
filesand block information in their files resulting from identity theft. Prevention efforts include
requirements regarding the truncation of credit card account numbers on electronically printed
receipts and the truncation of socia security numbers on consumer credit reports, as well as
requirements regarding address verification and reconciliation. Because hundreds of apparently
frivolous lawsuits were being brought for willful noncompliance where the expiration date of a
credit card was on areceipt although the number was truncated and there was no allegation of
injury to consumers, the 110™ Congress amended the FCRA to clarify that the mere printing of the
expiration date did not constitute willful noncompliance if the receipt otherwise complied with
the FCRA '

Fair Debt Collection Practices Act

The Fair Debt Collection Practices Act (FDCPA) was signed into law on September 29, 1977, as
an amendment to the Consumer Credit Protection Act."® The purpose of the FDCPA isto
“eliminate abusive debt collection practices by debt collectors.”*** A “debt collector” is generally
defined as “any person who uses any instrumentality of interstate commerce or the mailsin any
business the principal purpose of which isthe collection of any debts, or who regularly collects or
attempts to collect, directly or indirectly, debts owed or due or asserted to be owed or due
another.”** The FDCPA does not apply to creditors who are collecting their own debts, unlessin
the process of collecting debts, the creditor uses a name other than his own which would indicate
that athird person is attempting to collect the debt on his behalf.*** The FDCPA defines “ debt
collector” as not including private entities that administer certain pretrial diversion programs for
bad check offenders under a contract with a state or district attorney.**” Under the FDCPA, debt
collectors are prohibited from threatening or harassing debtors, and their contacts with debtors are
restricted.

Prohibited Actions

Without prior consent of the consumer, a debt collector is prohibited from contacting the
consumer at any unusual or inconvenient time or place.*® Contacts are limited to between the
times of 8:00am and 9:00pm, and a debt collector may not contact the consumer at his place of

13! see P.L. 108-159, Title I. For more information on these provisions, see CRS Report RL31919, Federal Laws
Related to Identity Theft, by Gina Marie Stevens.

132 Credit and Debit Card Receipt Clarification Act of 2007, P.L. 110-241, §3(a), 122 Stat. 1565 (codified at 15 U.S.C.
1681n(d).

18 p | . 95109, 91 Sat. 874, 15 U.S.C. 1692 et. seq.
1% 15 U.S.C. 1692(¢).

1% 15 U.S.C. 16924(6).

136 |d

187 15 U.S.C. 1692p.

18 15 U.S.C. 1692c(a). For the purposes of this section, the term “consumer” includes, the consumer’ s spouse, parent
(if the consumer isaminor), guardian, executor, or administrator. 15 U.S.C. 1692¢(d).
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employment “if the debt collector knows or has reason to know that the consumer’s employer
prohibits the consumer from receiving such communication.”** If the consumer is represented by
an attorney in connection with the debt owed, the debt collector may only contact the attorney,
unless the attorney consents to direct communication with the consumer.'*

Debt collectors are prohibited from communicating with third parties regarding the consumer’s
debt except for the purpose of locating the consumer.*** When making such contacts, the debt
collector must identify himself and state that he is confirming or correcting location information
concerning the consumer, and is prohibited from disclosing to the third party that the consumer
owes any debt.** In general, debt collectors may contact third parties only once.**

If aconsumer notifies a debt collector that the consumer refuses to pay the debt or that he wishes
the debt collector to cease communication, the debt collector is prohibited from contacting the
consumer, except to notify the consumer that the communication will stop or that the debt
collector or creditor intends to take further action.***

While collecting or attempting to collect a debt, a debt collector may not harass or abuse a
consumer. Specifically, the FDCPA prohibits the use or threat of use of violence to harm the
physical person, reputation, or property of the consumer.* Debt collectors are prohibited from
using obscene or profane language and cannot repeatedly call the consumer with the intent to
annoy, abuse, or harass.**® Debt collectors must also identify themselves when contacting the
consumer by telephone.**’

The FDCPA also prohibits the publication of alist of consumers who allegedly refuse to pay
debts, except to a consumer reporting agency, as well as the advertisement for sale of any debt to
coerce the payment of the debt.**®

Debt collectors are a so prohibited from using any false, deceptive, or misleading representation
or means in connection with the collection of any debt.** This prohibition includes, but is not
limited to, false representation that the debt collector is affiliated with the United States or any
state government, or the false representation about the legal status of the debt or the legal
consequences of not paying the debt."™

139 Id

14015 U.S.C. 1692¢(a)(2).

14115 U.S.C. 1692b.

142 |d

13 |d. Third parties may be contacted more than once if the debt collector reasonably believes that the earlier response
was erroneous or incomplete and that the person now has correct or complete location information.

14415 U.S.C. 1692¢(c).

145 15 U.S.C. 1692d(1). Thislist is not exhaustive.

146 15 U.S.C. 1692d(2) and (5).

147 15 U.S.C. 1692d(6).

148 15 U.S.C. 1692d(3) and (4).

149 15 U.S.C. 1692e. Thislist is not exhaustive.
150
Id.
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In addition, a debt collector may not use unfair or unconscionable means to collect or attempt to
collect any debt, including the collection of unauthorized charges, the deposit of postdated
checks, and taking or threatening to take nonjudicial action to take property from the consumer.***

Requirements for Debt Collectors

Within five days after the initial communication with a consumer, a debt collector isrequired to
send the consumer a written notice containing the following information: the amount of the debt;
the name of the creditor to whom the debt is owed; a statement informing the consumer of the
right to dispute the validity of the debt within 30 days; a statement that if the consumer notifies
the debt collector of the dispute within 30 days, the debt collector will obtain verification of the
debt and mail the verification to the consumer; and a statement that upon the consumer’s request,
the debt collector will provide the consumer with the name and address of the original creditor if
different from the current creditor.™ Neither aformal pleading in acivil action nor aform/notice
unrelated to debt collection and expressly required by the Internal Revenue Code, Title V of the
Gramm-Leach-Bliley Act, or any federal/state law related to data breach or privacy, shall be
treated as an initial communication for debt collection.™

If the consumer notifies the debt collector within the 30-day time period that the debt is disputed
or that the consumer requests the name and address of the original creditor, the debt collector is
required to cease collection of the debt, or the disputed portion thereof, until the debt collector
obtains verification of the debt.™

In the case of multiple debts owed by a consumer, a debt collector isrequired to apply any
payments made by the consumer in accordance with the consumer’s directions, and is not alowed
to apply such payments to any disputed debt.*

Remedies Available

Debt collectors who violate any provision of the Fair Debt Collection Practices Act are subject to
civil liability. A consumer may bring an action under the FDCPA within one year from the date on
which the violation occurred, and the action may be brought in any appropriate United States
district court or any other court of competent jurisdiction. An individual consumer may recover
actual damages as aresult of the violation and additional damages not to exceed $1,000, in
addition to court costs and attorney’s fees.**® In determining the amount of liability, the court will
consider the frequency and persistence of the noncompliance by the debt collector, the nature of
the noncompliance, and the extent to which the noncompliance was intentional .*>” Compliance
with the FDCPA is also enforced by the Federal Trade Commission and other federal agencies.™®

15115 U.S.C. 1692f. Thislist is not exhaustive.

182 15 U.S.C. 16929(a).

183 150.5.C. 1692g(d) and (e).

1% 15 U.s.C. 1692g(h).

1% 15 U.S.C. 1692h.

1% 15 U.S.C. 1692k(a). Calculation of damagesin a class action suit vary. See 15 U.S.C. 1692k(a)(2)(B).

157 15 U.S.C. 1692k(b). A debt collector may not be held liable for aviolation of the act, if heis able to show by a
“preponderance of the evidence that the violation was not intentional and resulted from a bonafide error
(continued...)
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Equal Credit Opportunity Act

The Equal Credit Opportunity Act (ECOA) was enacted on October 28, 1974, by P.L. 93-495, and
became effective on October 28, 1975. The purpose of the ECOA isto “promote the
availability of credit to al creditworthy applicants without regard to race, color, religion, national
origin, sex, marital status, or age;'® to the fact that all or part of the applicant’s income derives
from a public assistance program; or to the fact that the applicant hasin good faith exercised any
right under the Consumer Credit Protection Act.”*®* The ECOA prohibits discrimination on the
basis of any of these factorsin extending or approving an application for credit.

Activities Not Constituting Discrimination

Under certain circumstances creditors are able to consider some of the factors listed above. For
example, a creditor may inquire asto marital status or request information about an applicant’s
spouse “if the spouse will be permitted to use the account; the spouse will be contractualy liable
on the account; the applicant is relying on the spouse’sincome as a basis for repayment of the
credit requested; the applicant resides in acommunity property state; or the applicant isrelying
on alimony, child support, or separate maintenance payments from a spouse or former spouse as a
basis for repayment of the credit requested.” %

Creditors may consider an applicant’s age or whether any of the applicant’sincome derives from
public assistance for the purposes of determining the amount and probable continuance of
income, credit history, or other elements of creditworthiness.'®® Age may also be considered if it
is used to favor the extension of credit to an ederly applicant.’®

Remedies Available

If any creditor failsto comply with the provisions of the ECOA, the applicant can recover actual
damages, punitive damages up to $10,000, and attorney’s fees.'® The applicant may also be
granted equitable and declaratory relief asis necessary to enforce the requirements of the
ECOA.'®

(...continued)

notwithstanding the maintenance of procedures reasonably adapted to avoid any such error.” 15 U.S.C. 1692k(c).
¥ 15U.S.C. 1692l

1%9p | . 93-495, tit. 5, § 501, 88 Sat. 1520, 15 U.S.C. 1691 et. seq.

180 provided the applicant has the capacity to contract. In most states, the applicant must be 18 years of age. P.L. 93-
495, tit. 5, § 502, 83 Sat. 1521, 15 U.S.C. 1691(a)(1).

8112 C.F.R. 202.1(b).
18212 C.F.R. 202.5(c).
183 15 U.S.C. 1691(b)(2).
18415 U.S.C. 1691(b)(4).
185 15 U.S.C. 1691e.

186 15 U.S.C. 1691¢&(c).
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Electronic Fund Transfer Act

The Electronic Fund Transfer Act (EFTA) was enacted by Title XX of PL. 95-630 on November
10, 1978, as an amendment to the Consumer Credit Protection Act.*®’ In general, the purpose of
the EFTA isto “provide a basic framework establishing the rights, liabilities, and responsibilities
of participantsin eectronic fund transfer systems.”*® Its primary objective is the provision of
individual consumer rights.® The phrase “electronic fund transfer” is defined as “ any transfer of
funds, other than atransaction originated by check, draft, or similar paper instrument, whichis
initiated through an electronic terminal, telephonic instrument, or computer or magnetic tape so
asto order, instruct, or authorize afinancial institution to debit or credit an account.”"

Required Disclosures

Under the EFTA, the terms and conditions of electronic fund transfers involving a consumer’s
account must be disclosed at the time the consumer contracts for an electronic fund transfer
service.r™ The disclosures must be “ clear and readily understandable, in writing, and in aform
the consumer may keep.”'"? Required disclosures include a summary of the consumer’s liability
for unauthorized e ectronic fund transfers; the telephone number and address of the person or
office to be notified when the consumer believes that an unauthorized electronic fund transfer has
been or may be made; the financial institution’s business days; the type of electronic fund
transfers that the consumer may make and any limitations on the frequency and dollar amount of
transfers; any feesimposed by the financia institution for electronic fund transfers or for the right
to make transfers; a summary of the consumer’s right to receipts and periodic statements, and
notices regarding preauthorized transfers; a summary of the consumer’s right to stop payment of a
preauthorized e ectronic fund transfer and the procedure for placing a stop-payment order; a
summary of the financia institution’s liability to the consumer for failure to make or stop certain
transfers; the circumstances under which, in the ordinary course of business, the financial
institution may provide information concerning the consumer’s account to third parties; and a
notice concerning error resolution.”

Consumer Rights

The EFTA limits aconsumer’s liability for unauthorized electronic fund transfers. If the consumer
notifies the financial institution within two business days after learning of the loss or theft, the
consumer’s liability is limited to the lesser of $50 or the amount of the unauthorized transfers that
occurred before notice was given to the financial institution.™ If the consumer fails to notify the

187 p L. 95-630, tit. XX, 92 Sat. 3728, 15 U.S.C. 1693 et. seq.
188 15 U.S.C. 1693(h).
169 |d

170 15 U.S.C. 1693a(6). Included in this definition are point-of-sale transfers; automated teller machine transfers; direct
deposits or withdrawals of funds; transfers initiated by telephone; and transfers resulting from debit card transactions,
whether or not initiated through an electronic terminal. 12 C.F.R. 205.3(b).

171 15 U.S.C. 1693c(a).

1212 C.F.R. 205.4(3).

178 15 U.S.C. 1693¢(a), 12 C.F.R. 205.7(b).
17 15 U.S.C. 1693g(a), 12 C.F.R. 205.6(b)(1).
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financial institution within two business days, the consumer’sliability islimited to the lesser of
$500 or the sum of $50, or the amount of unauthorized transfers that occur within the two
business days, whichever isless, and the amount of unauthorized transfers that occur after the
close of two business days and before notice to the institution, provided the ingtitution establishes
that these unauthorized transfers would not have occurred had the consumer notified the
institution within the two day period.*”

A consumer has aright to documentation of electronic fund transfers initiated by the consumer
from an electronic terminal and to receive notice of preauthorized transfers. At the time the
consumer initiates an electronic fund transfer at an el ectronic terminal, the financial institution
shall make areceipt available which contains the following information, as applicable: the
amount of the transfer; the date of the transfer; the type of transfer, unless the access device used
is able to access only one account; a number or code to identify the consumer’s account; and the
location of the terminal.*® In addition, the financial institution must provide a periodic statement
for each monthly cycle in which an electronic fund transfer occurred, and must send a periodic
statement at least quarterly if no transfer has occurred.'”” Periodic statements must include, as
applicable, information about the electronic fund transfers, including the amount of the transfer,
the date the transfer was credited or debited to the consumer’s account, the type of transfer and
type of account involved, the location of the terminal, and the name of any third party to or from
whom funds were transferred; the number of the account; the amount of any fees assessed against
the account during the statement period; the balance in the account at the beginning and at the
close of the statement period; the address and telephone number to be used for inquiries or notice
of errors; and a telephone number the consumer may call to ascertain whether preauthorized
transfers to the consumer’s account have occurred, if the financial institution uses the telephone-
notice option provided in the regulations.'™

In the case of preauthorized transfers, oral or written notice must be provided to the consumer
within two business days after the transfer occurs, or within two business days after the date on
which the transfer was scheduled to occur, but did not.*” Notice of preauthorized transfers can
also be made by providing a readily available tel ephone line that the consumer may call to
determine whether the transfer occurred. The consumer may stop payment of a preauthorized
transfer by notifying the financial ingtitution orally or in writing at least three business days
before the scheduled date of the transfer.*® If notification is received by the financial ingtitution
orally, the consumer may be required to provide written confirmation of the stop-payment order
within 14 days of the oral notification.’®

Resolution of Errors

If afinancial institution receives, within 60 days after providing documentation of electronic fund
transfers to the consumer, an ora or written notice from the consumer indicating the consumer’s

1% 15 U.S.C. 1693g(a), 12 C.F.R. 205.6(b)(2).
176 15 U.S.C. 1693d(a), 12 C.F.R. 205.9(a).
1715 U.S.C. 1693d(c), 12 C.F.R. 205.9(b).
178 15 U.S.C. 1693(c), 12 C.F.R. 205.9(b).
17912 C.F.R. 205.10(8)(1).

180 15 U.S.C. 1693¢(a), 12 C.F.R. 205.10(c).
181
Id.
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belief that the documentation provided contains an error, the financial institution shall investigate
the aleged error, determine whether an error has occurred, and report or mail the results of the
investigation and determination to the consumer within ten business days.*®” The notice from the
consumer to the financial institution must identify the name and account number of the consumer;
indicate the consumer’s belief that the documentation contains an error and the amount of the
error; and set forth the reasons for the consumer’s belief that an error has occurred.'®

In the event that the financial institution determines that an error has occurred, the financia
institution must correct the error within one day of the determination in accordance with the
provisions relating to consumer’s liability for unauthorized charges.'® The financial institution
may provisionally recredit the consumer’s account for the amount alleged to be in error pending
the conclusion of itsinvestigation and its determination of whether an error has occurred, if it is
unable to complete the investigation within ten business days.'®

If the financial institution determines that an error did not occur, it must deliver or mail to the
consumer an explanation of its findings within three business days after the conclusion of its
investigation, and upon the request of the consumer, promptly deliver or mail to the consumer
reproductions of al documents which the financia institution relied on in making its
determination.'®

Remedies Available

In general, afinancial institution isliable to a consumer for al damage proximately caused by the
financial institution’s failure to make an el ectronic fund transfer, in accordance with the terms and
conditions of an account, in the correct amount or in atimely manner when property instructed to
do so by the consumer, except where “the consumer’s account has insufficient funds; the funds
are subject to legal process or other encumbrance restricting such transfer; such transfer would
exceed an established credit limit; an electronic terminal has insufficient cash to complete the
transaction; or as otherwise provided in regulations of the Board.”*® The financial institution is
liable for damages proximately caused by the institution’s failure to make an electronic fund
transfer even when there are insufficient fundsif the financial institution failed to credit a deposit
of fundsto the consumer’s account which would have provided sufficient funds to make the
transfer, or the institution failed to stop payment of a preauthorized transfer when instructed to do
50."® A financia institution may not be liable for such damages if it shows by a preponderance of
the evidence that its action or failure to act was caused by an act of God or other circumstances
beyond its control, that it exercised reasonable care to prevent such occurrence, and that it
exercised such diligence as the circumstances required.'®

182 15 U.S.C. 1693f(a), 12 C.F.R. 205.11(b) and (c).
183 1d.

184 15 U.S.C. 1693f(b).

18 15 U.S.C. 1693f(c), 12 C.F.R. 205.11(c).

18 15 U.S.C. 1693f(d), 12 C.F.R. 205.11(d).

18715 U.S.C. 1693h(a)(1).

188 15 U.S.C. 1693h(a)(2).

18 15 U.S.C. 1693h(b)(1).
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A consumer is also entitled to any actual damage sustained as aresult of afinancial institution’s
failure to comply with any provision of the EFTA, plus an amount not less than $100 or more
than $1,000. In a class action suit, the class is entitled to actual damages plus other damages the
court may allow, not to exceed the lesser of $500,000 or 1% of the net worth of the defendant.™*
Court costs and reasonable attorney’s fees may also be awarded." Where afinancia ingtitution
has failed to comply with error resolution provisions set forth in the EFTA, the consumer is
entitled to treble damages.*® Financial institutions may also be subject to criminal liability for
certain violations of the EFTA.*
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