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Filibusters and Cloture in the Senate

Summary

Thefilibuster iswidely viewed as one of the Senate’s most characteristic procedural features.
Filibustering includes any use of dilatory or obstructive tactics to block a measure by preventing
it from coming to a vote. The possibility of filibusters exists because Senate rules place few limits
on Senators' rights and opportunities in the legislative process.

In particular, a Senator who seeks recognition usually has aright to the floor if no other Senator is
speaking, and then may speak for aslong as he or she wishes. Also, there is no motion by which a
simple majority of the Senate can stop a debate and allow the Senate to vote in favor of an
amendment, a bill or resolution, or any other debatable question. Almost every bill, indeed, is
potentially subject to two filibusters before the Senate votes on whether to passit: first, a
filibuster on a motion to proceed to the hill’s consideration; and second, after the Senate agrees to
this motion, afilibuster on the bill itself.

Senate Rule XX |1, however, known as the “ cloturerule,” enables Senators to end a filibuster on
any debatable matter the Senate is considering. Sixteen Senators initiate this process by
presenting a motion to end the debate. The Senate does not vote on this cloture motion until the
second day of session after the motion is made. Then, for most matters, it requires the votes of at
least three-fifths of all Senators (normally 60 votes) to invoke cloture. (Invoking clotureon a
proposal to amend the Senat€'s standing rules requires the support of two-thirds of the Senators
present and voting.)

The primary effect of invoking cloture on a question is to impose a maximum of 30 additional
hours for considering that question. This 30-hour period for consideration encompasses all time
consumed by roll call votes, quorum calls, and other actions, as well as the time used for debate.
During this 30-hour period, in general, no Senator may speak for more than one hour (although
several Senators can have additional time yielded to them). Under cloture, as well, the only
amendments that Senators can offer are amendments that are germane and that were submitted in
writing before the cloture vote took place. Finally, the presiding officer also enjoys certain
additional powers under cloture: for example, to count to determine whether a quorum is present,
and to rule amendments, motions, and other actions out of order on the grounds that they are
dilatory.

The ability of Senators to engagein filibusters has a profound and pervasive effect on how the
Senate conducts its business on the floor. In the face of a threatened filibuster, for example, the
majority leader may decide not to call a bill up for floor consideration, or to defer calling it up if
there are other, equally important bills that the Senate can consider and pass without undue delay.
Similarly, the prospect of afilibuster can persuade a bill’s proponents to accept changes in the bill
that they do not support, but that are necessary to prevent an actual filibuster.

This report will be updated as events warrant.
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Filibusters and Cloture in the Senate

Today, theterm is most often used to refer to Senators holding the floor in extended
debate. More generally, however, “filibustering” includes any tactics aimed at blocking a
measure by preventing it from coming to a vote.

The filibuster is widely viewed as one of the Senate’'s most distinctive procedural features.

As a consequence, the Senate has no specific “rules for filibustering.” Instead, possibilities for
filibustering exist because Senate Rules deliberately lack provisions that would place specific
limits on Senators’ rights and opportunities in the legislative process. In particular, those Rules
establish no generally applicable limits on the length of debate, nor any motions by which a
majority could voteto bring a debate to an end, or even limit it.

The only Senate Rule that permits the body, by vote, to bring consideration of a matter to an end
is paragraph 2 of Rule XXII, known as the “cloturerule.” Invoking cloture requires a super-
majority vote (usually 60 out of 100 Senators), and doing so does not terminate consideration, but
only imposes a time limit. Cloture also impases restrictions on certain other potentially dilatory
procedures. In recent years, as aresult, cloture has increasingly been used to overcome filibusters
being conducted nat only by debate, but through various other delaying tactics.

This report discusses major aspects of Senate procedure related to filibusters and cloture. The
two, however, are not always as closely linked in practice as they are in popular conception. Even
when opponents of a measure resort to extended debate or other tactics of delay, supporters may
not decide to seek clature (although this situation seems to have been more common in earlier
decades than today). In recent times, conversdly, Senate leadership has increasingly made use of
cloture as anormal tool for managing the flow of business on the floor, even at times when no
evident filibuster has yet occurred.

These considerations imply that the presence or absence of cloture attempts cannot be taken as a
reliable guide to the presence or absence of filibusters. Inasmuch as filibustering does not depend
on the use of any specific rules, whether afilibuster is present is always a matter of judgment. It is
also a matter of degree; filibusters may be conducted with greater or lesser determination and
persistence. For all thesereasons, it is not feasible to construct a definitive list of filibusters.

Thefollowing discussion focuses chiefly on the conduct of filibusters through extended debate,
and on cloture as a means of overcoming them. The discussion does not encompass all possible
contingencies or consider every relevant precedent. Authoritative information on cloture
procedure can be found under that heading in Riddick’s Senate Procedure.* Senators and staff also
may wish to consult the Senate Parliamentarian on any question concerning the Senate’s
procedural rules, precedents, and practices.

The Right to Debate

The corerule of the Senate governing floor debate is paragraph 1(a) of Rule XIX, which
states that:

tus Congress, Senate, Riddick’ s Senate Procedure: Precedents and Practices, S.Doc. 101-28, 101% Cong., 2™ gess,,
by Floyd M. Riddick, Parliamentarian Emeritus, and Alan S. Frumin, Parliamentarian, rev. and ed. by Alan S. Frumin
(Washington: GPO, 1992), pp. 282-334.
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When a Senator desires to speak, he shall rise and address the Presiding Officer, and shall
not proceed until heisrecognized, and the Presi ding Officer shall recognize the Senator who
shall first address him. No Senator shall interrupt another Senator in debate without his
consent, and to obtain such consent he shall first address the Presiding Officer, and no
Senator shall speak morethan twice upon any one question in debate on the samelegidative
day without leave of the Senate, which shall be determined without debate.

Thisis essentially all that the Senate's rules have to say about the right to speak on the floor, so
theruleisjust asimportant for what it does not say as for what it does say. The lack of discretion
by the chair in recognizing Senators, and the lack of time limits on debate, combineto create the
possibility of filibusters by debate.

The Right to Recognition

Rule XIX affords the presiding officer no choice and no discretion in recognition. As a general
rule, if a Senator seeks recognition when no other Senator has the floor, the presiding officer must
recognize him or her. The presiding officer may not decline to recognize the Senator, whether for
reasons of personal preference or partisan advantage, or to enable the Senate to reach a vote on
the pending matter. As aresult, when the Senate is considering any debatable question, it cannot
vote on the question so long as any Senator wants to be recognized to debateit.

If more than one Senator seeks recognition, Rule X1X directs the presiding officer to recognize
whichever isthefirst to do so. Theresult is that, although no Senator can be sure that he or she
will be recognized promptly for debate on a pending question, each can be sure of recognition
eventually. As Senate rules provide for no motions that could have the effect of terminating
debate, a Senator can do nothing while she or he has the floor that would preclude another
Senator from being recognized afterwards. (The motion to table and time agreements by
unanimous consent, both of which represent partial exceptions to this statement, are discussed
later).

By well-established precedent and practice, the Senate does not comply strictly with the
requirement that the first Senator addressing the chair be recognized. All Senators accept that the
majority leader and then the minority leader must be able to secure recognition if they areto do
some of the things the Senate expects them to do: to arrange the daily agenda and weekly
schedule, and to make motions and propound unanimous consent agreements necessary for the
relatively orderly conduct of business on the floor. In practice, the party leaders receive
preference in recognition. This means that, if two Senators are seeking recognition at more or less
the sametime, and one of them is a party floor leader, the presiding officer recognizes the leader
(and the majority leader in preference to the minority leader). Next after these two leaders, the
majority and minority floor managers of legislation being debated also generally are accorded
preference in recognition. They receive this preference because they also bear responsibilities for
ensuring an orderly process of considering a measure.

The Right to Speak at Length and the Two-Speech Rule

Under Rule XIX, unless any special limits on debate are in effect, Senators who have been
recognized may speak for as long as they wish.? They usually cannot be forced to cede the floor,

2 The record for the longest single speech remains that made by Sen. Strom Thurmond of South Carolinaon
(continued...)
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or even interrupted, without their consent. (There are some exceptions: for example, Senators can
losethefloor if they violate the Senate’s standards of decorum in debate, or, as discussed later,
they may beinterrupted for the presentation of a cloture motion.)

Rule XIX places no limit on the length of individual speeches or on the number of Senators who
may speak on a pending question. It does, however, tend to limit the possibility of extended
debate by its provision that “no Senator shall speak more than twice upon any one question in
debate on the same | egislative day without |eave of the Senate, which shall be determined without
debate.” This provision, commonly called the “two-speech rule,” limits each Senator to making
two speeches per day, however long each speech may be, on each debatable question that the
Senate considers. A Senator who has made two speeches on a single question becomes ingligible
to be recognized for another speech on the same question on the same day.

The“day” during which a Senator can make no more than two speeches on the same question is
not a calendar day, but alegislative day. A legislative day ends only with an adjournment, so that,
whenever the Senate recesses overnight, rather than adjourning, the same legislative day
continues into the next calendar day. A legidative day may therefore extend over several calendar
days. The leadership may continue to recess the Senate, rather than adjourning, as a means of
attempting to overcome a filibuster by compelling filibustering Senators to exhaust their
opportunities of gaining recognition.

Senators rarely invoke the two-speech rule. Sometimes, however, they may insist that the two-
speech rule be enforced, as a means of attempting to overcome afilibuster. On such occasions,
nevertheless, Senators often can circumvent the two-speech rule by making a motion or offering
an amendment that constitutes a new and different debatable question. For example, each Senator
can make two speeches on each bill, each first-degree amendment to a hill, and each second-
degree amendment to each of those amendments as well.

In recent practice, the Senate considers that being recognized and engaging in debate constitutes a
speech. The Senate, however, does not consider “that recognition for any purpose [constitutes] a
speech.” Currently effective precedents have held that “certain procedural motions and requests
were examples of actions that did not constitute speeches for purposes of the two speech rule.”
These matters include such things as making a parliamentary inquiry and suggesting the absence
of a quorum.3 Nevertheless, if a Senator is recognized for a substantive comment, however brief,
on the pending question, that remark may count as a speech.

The Motion to Table

Thereis one way in which the Senate can end debate on a question even though there may be
Senators who still might want to speak on it. During the debate, it is normally possiblefor a
Senator to move to table the pending question (more formally, to lay the question on the table).
The motion is not debatable, and requires only a simple majority vote to be adopted. In the
Senate, to table something is to kill it. So when the Senate votes to table a matter, it thereby

(...continued)

Aug. 28-29, 1957, which consumed 24 hours and 18 minutes. U.S. Senate, Committee on Rules and Administration,
Senate Cloture Rule, committee print, 99" Cong., 1% sess., S.Prt. 99-95 (Washington: GPO, 1985), p. 40.

3 “Therefore, the two speech rule requires not a mechanical test, but the application of the rule of reason.” Riddick's
Senate Procedure, pp. 782-783.
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disposes of the matter permanently and adversely. The Senate frequently disposes of amendments
by voting to table them, rather than by taking what often are called “ up or down” votes to agreeto
(or not agree to) the amendment itself.

If thereis a unanimous consent agreement in effect that limits the time for debate, the motion to
table may not be offered until the time is consumed. Also, in order to offer the motion, a Senator
must first be recognized; another Senator who has already been recognized may not be
interrupted for a motion to table, no matter how long he or she has been speaking. Within these
limitations, if a majority of Senators oppose a matter, the motion to table may enable them to
prevail at atime of their choosing. By this means, Senators can prevent a debate from continuing
indefinitdy, if they are prepared to rgject the amendment, motion, or bill that is being debated. (If,
on the other hand, opponents of a matter do not command enough support to tableit, they may
decide to extend the debate by conducting what supporters of the matter might well characterize
as afilibuster.)

The motion to table, however, offers no means for supporters of a matter to overcome afilibuster
being conducted against it through extended debate. If the Senate agrees to a motion to table, the
debate is brought to an end, but only at the cost of defeating the matter. If the Senate votes against
the tabling motion, the matter remains before the Senate, and Senators can resume debating it at
length.

Instead, for purposes of overcoming filibusters, the chief use of the motion to table arises when
thefilibuster is being conducted through the offering of potentially dilatory amendments and
motions. For example, supporters of a filibuster may offer amendmentsin order to renew their
right to recognition under the two-speech rule. Each time the Senate tabl es such an amendment, it
can continue debate on the underlying hill, or at least can go on to consider other amendments.

The Conduct of Filibusters

Conducting a filibuster by extended debate is simple, though it can be physically demanding. A
Senator seeks recognition and, once recognized, speaks at length. When that first Senator
concludes and yields the floor, another Senator seeks recognition and continues the debate. The
debate can proceed in this way until all the participating Senators have made their two speeches
on the pending question. Then it usually is possible to offer an amendment, or make some other
motion, in order to create a new debatable question, on which the same Senators can make two
mor e speeches.

Thereis no need for the participating Senators to monopolize the debate. What is important is that
someone speak, not that it be someone on their side of the question. Although one purpose of a
filibuster isto try to change the minds of Senators who support the question being debated, the
purpose of delay is served by Senators speaking, no matter which side of the question they take.

Germaneness of Debate

More often than not, there is no need for the debate to be germane to the question being
considered, with one important exception. Paragraph 1(b) of Rule X1X (often called the " Pastore
rule” in recognition of former Senator John Pastore of Rhode Island) requires that debate be
germane each calendar day during thefirst three hours after the Senate begins to consider its
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unfinished or pending legislative business. In other words, the time consumed by the majority and
minority leaders, and any speeches during “routine morning business,” at the beginning of a daily
session is not included in this three-hour period. The Senate can waive this germaneness
requirement by unanimous consent or by agreeing to a non-debatable motion for that purpose.

Like the two-speech rule, the Pastore rule usually is not enforced. During filibusters, however,
Senators may be called upon to comply with the germaneness requirement on debate when it isin
effect. In practice, this does not put much extra burden on participating Senators, because most
speeches made during filibusters today tend to be germane anyway.

In earlier times, filibustering Senators were known to speak about virtually anything. In his 1940
study of filibusters, Franklin Burdette reported that Senator Huey Long of Louisiana—

would dictate for the benefit of the Congressional Record recipes for cooking upon which
his authoritative advice had been regularly in demand in Washington socia circles.... He
then proceeded to tell the Senate at great length and in meticul ous detail how to fry oysters.
Nor did he omit arambling discourse on the subject of * potlikker.”*

At that time, the Senate had no rule of germaneness in debate, even during the first three hours of
each day, but even at the time to which Burdette referred, a discourse such as Senator Long's was
unusual.

Yielding the Floor and Yielding for Questions

A Senator who has the floor for purposes of debate must remain standing and must speak more or
less continuously.> Complying with these requirements obviously becomes more of a strain as
time passes. However, Senators must be careful when they try to give somerelief to their
colleagues who are speaking. Senate precedents prohibit Senators from yielding the floor to each
other. To gain the floor, a Senator must seek recognition from the presiding officer. Thus, if a
Senator simply yields to a colleague, he or she has yielded (relinquished) the floor, however
inadvertently. Thisis another one of those Senate procedures that often is not observed during the
normal conduct of business on the floor. But during a filibuster involving extended floor debate,
Senators are much more likely to insist on it being observed.

A Senator may yield to a colleague without losing the floor only if the Senator yields for a
question.® With this in mind, a colleague of afilibustering Senator may give that Senator some
relief by asking him or her to yield for a question. The Senator who retains control of the floor
must remain standing while the question is being asked. The peculiar advantage of this tactic is
that it sometimes takes Senators quite some timeto ask their question, and the presiding officer is
reluctant to force them to state their question before they are ready to do so. In this way,
participating Senators can extend the debate through an exchange of what sometimes are long
questions followed by short answers, rather than by relying exclusively on a series of long,
uninterrupted speeches.

4 Franklin Burdette, Filibustering in the Senate (New York: Russdl & Russell, 1965; reprint of 1940 Princeton
University Press edition), p. 4.

® Riddick' s Senate Procedure, p. 755.

® Senators sometimes ask unanimous consent to yield to a colleague for something other than a question without losing
their right to the floor. Any Senator can object to thisrequest.
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Quorums and Quorum Calls

There are ways other than debate by which Senators can delay and sometimes even prevent the
Senate from voting on a question that it is considering. For example, each amendment that is
offered on the Senate floor must beread in full before debate on it can begin, although the Senate
usually agrees by unanimous consent to waive the reading. In addition, quorum calls can be
demanded not for the purpose of confirming or securing the presence of a quorum, but in order to
consumetime.

A Senator who has been recognized can “ suggest the absence of a quorum,” asking in effect
whether the Senate is complying with the constitutional requirement that a quorum—a majority
of all Senators—be present for the Senate to conduct business. The presiding officer normally
does not have the authority to count to determine whether a quorum actually is present (whichis
rarely the case), and so directs the clerk to call therall.

Senators usually use quorum calls to suspend the Senate’s floor proceedings temporarily, perhaps
to discuss a procedural or policy prablem or to await the arrival of a certain Senator. In those
cases, the clerk calls therall very slowly and, before the call of therall is completed, the Senate
agrees by unanimous consent to call off the quorum call (to “ dispense with further proceedings
under the quorum call”). Because the absence of a quorum has not actually been demonstrated,
the Senate can resume its business. Such quorum calls can be time-consuming and so can serve
the interests of filibustering Senators.

During afilibuster, however, the clerk may be directed by the leadership to call theroll more
rapidly, asif arall call vote werein progress. Doing so reduces the time that the quorum call
consumes, but it also creates the real possibility that the quorum call may demonstrate that a
guorum in fact is not present. In that case, the Senate has only two options: to adjourn, or to take
steps necessary to secure the presence of enough absent Senators to create a quorum. Typically,
the majority leader or the majority floor manager opts for the latter course, and makes a motion
that the sergeant at arms secure the attendance of absent Senators, and then asks for arall call
vote on that motion. Senators who did not respond to the quorum call arelikely to cometo the
floor for therall call vote on this motion. Almost always, therefore, the vote establishes that a
guorum is present, so the Senate can resume its business without the sergeant at arms actually
having to execute the Senate's directive.

This process also can be time-consuming because of the time required to conduct theroll call vote
just discussed. Nonetheless, the proponents of the bill (or other matter) being filibustered may
prefer that theroll be called quickly because it requires unanimous consent to call off aroutine
qguorum call, in which the clerk callstheroll very slowly, beforeit is completed. A filibustering
Senator has only to suggest the absence of a quorum and then object to calling off the quorum call
in order to provoke a motion to secure the attendance of absentees and (with the support of at

least 10 other Senators) arall call vote on that motion. If this motion is likely to be necessary, one
way or the other, it is usually in the interests of the bill’s proponents to have the motion made
(and agreed to) as soon as possible.

When Senators suggest the absence of a quorum, however, they lose the floor. Also, “[i]t isnot in
order for a Senator to demand a quorum call if no business has intervened since the last call;
business must intervene before a second quorum call or between callsif the question israised or a
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point of order made.”” These restrictions limit the extent to which quorum calls may be used as
means of conducting filibusters.

Roll Call Voting

As the preceding discussion indicates, roll call votes are another source of delay. Any question
put to the Senate for its decision requires a vote, and aminimum of 11 Senators can require that it
bearall call vote. Each such vote consumes at least 15 minutes unless the Senate agreesin
advance to reduce the time for voting.?

The Constitution provides that the “yeas and nays’ shall be ordered “at the desire of one-fifth of
those present” (Article I, Section 5). Because a quorum is presumed to be present, the Senate
requires at least 11 Senators (one-fifth of the minimal quorum of 51) to request arall call vote on
the pending question.

When a Senator wants aroll call vote, other Senators frequently support the request as a courtesy
to a colleague. During afilibuster, however, the supporters of the bill or amendment sometimes
try to discourage other Senators from supporting requests for time-consuming roll call votes.
Also, the proponents sometimes can make it more difficult for their opponents to securearall call
vote. When therequest for aroll call vote is made immediately after a quorum call or another roll
call vote, Senators can insist that the request be supported by one-fifth of however many Senators
answered that call or cast their votes.® Sincethisis almost certai nly more than 51 and, in practice,
is much closer to 100, the number of Senators required to secure arall call canincreaseto a
maximum of 20.

Thetime allowed for Senators to cast roll call votesis aminimum of 15 minutes, unless the
Senate agrees, before the vote begins, to areduced time. When the 15 minutes expire, the vote
usually is left open for some additional timein order to accommodate other Senators who are
thought to be en route to the floor to vote. Thus, the actual timefor aroll call vote can extend to
20 minutes or more. During filibusters, however, a call for the regular order can lead the presiding
officer to announce theresult of aroll call vote soon after the 15 minutes allotted for it.

Senators usually can secure two votes in connection with the disposition of each bill, amendment,
motion, or other question. Thefirst is the vote on the question itself or on a motion to tableit. The
second is the vote on a motion to reconsider the vote by which the first question was decided (or
on a motion to table the motion to reconsider). With sufficient support, roll call votes can be
ordered on each motion. so that completing action on both of them consumes at least 30 minutes.

" Riddick' s Senate Procedure, p. 1053. On what constitutes intervening business, see pp. 1042-1046.
8 The Senate, unlike the House, does not use an € ectronic voti ng system.

9 “[T]he sufficiency of the number of Senators demanding aroll call is based on the last preceding roll call. The Chair,
noting that 81 Senators had just voted, denied the yeas and nays when only 16 Senators responded to arequest for a
sufficient second. A demand for the yeas and nays immediately following a call of the Senate is seconded by one-fifth
of those answering such cal, or immediately following a yea and nay vote, seconded by one-fifth of those voting.”
Riddick s Senate Procedure, p. 1417.
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Scheduling Filibusters

Theleadership typically attempts to arrange the daily schedule of the Senate so that filibusters are
not unduly disruptive or inconvenient to Senators. One way to make conducting a filibuster more
costly and difficult is to keep the Senate in session until late at night, or even all night, requiring
the participating Senators to speak or otherwise consume the Senate’s time. During some
contentious filibusters of the 1950s, cots were brought into the Senate's anterooms for Senators to
use during around-the-clock sessions.

Today, all-night sessions are very unusual. The Senate may not even convene earlier or remainin
session later when afilibuster isin progress than it does on other days. One reason may be that
filibusters are not the extraordinary and unusual occurrences that they once were. Another may be
that Senators are less willing to endure the inconvenience and discomfort of prolonged sessions.
Also, leadership may react to a threat of afilibuster by keeping the measure or matter from the
floor, at least for awhile.

The point about longer, later sessions is important because late-night or all-night sessions put as
much or more of a burden on the proponents of the question being debated than on its opponents.
The Senators participating in the filibuster need only ensure that at least one of their number
always is present on the floor to speak. The proponents of the question, however, need to ensure
that amajority of the Senateis present or at least available to respond to a quorum call or roll call
vote. If, latein the evening or in the middle of the night, a Senator suggests the absence of a
guorum and a quorum does not appear, the Senate must adjourn or at least suspend its
proceedings until a quorum is established. This works to the advantage of thefilibustering
Senators, so the burden rests on their opponents to ensure that the constitutional quorum
regquirement always can be met.

Invoking Cloture

The procedures for invoking cloture are governed by paragraph 2 of Rule XXII (which also
governs procedures under cloture, as discussed later in this report).

The process begins when a Senator presents a cloture motion that is signed by 16 Senators,
proposing “to bring to a close the debate upon [the pending question].” The motion is presented
to the Senate whileit isin session, and must be presented while the question on which clotureis
sought is pending. For example, it isnot in order for a Senator to present a motion to invoke
cloture on a bill that the Senate has not yet agreed to consider, or on an amendment that has not
yet been offered. A Senator does not need to be recognized by the chair in order to present a
cloture petition. The Senator who has the floor may be interrupted for the purpaose, but retains the
floor thereafter and may continue speaking.

The motion is read to the Senate, but the Senate then returns to whatever business it had been
transacting. The Senate does not act on the cloture motion in any way on the day on which it is
submitted, or on the following day. Instead, the next action on the motion occurs “on the
following calendar day but ong’—that is, on the second day of session after it is presented. So if
the motion is presented on a Monday, the Senate acts on it on Wednesday.

During theintervening time, the Senate does not have to continue debating the question on which
cloture has been proposed, but can turn to other business. One hour after the Senate convenes on
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the day the cloture motion has “ripened” or “matured,” the presiding officer interrupts the
proceedings of the Senate, regardless of what is under consideration at the time, and presents the
cloture motion to the Senate for a vote.*”

At this point the presiding officer is required to direct that an actual (or “live’) quorum call take
place. (The Senate often waives this quorum call by unanimous consent.) When the presence of a
qguorum is established, the Senate proceeds, without debate, to vote on the cloture motion: “the
Presiding Officer shall, without debate, submit to the Senate by a yea-and-nay vote the question:
‘Isit the sense of the Senate that the debate shall be brought to a close? ”** Theterms of therule
require an automatic roll call vote.

Invoking cloture usually requires a three-fifths vote of the entire Senate—* three-fifths of the
Senators duly chosen and sworn.” If there are no vacancies, therefore, 60 Senators must vote to
invoke cloture. In contrast, most other votes require only a simple majority (that is, 51%) of the
Senators present and voting, assuming that those Senators constitute a quorum. In the case of a
cloture vote, the key is the number of Senators voting for cloture, not the number voting against.
Failing to vote on a cloture motion has the same effect as voting against the motion: it deprives
the motion of one of the 60 votes needed to agreeto it.

Thereis an important exception to the three-fifths requirement to invoke cloture. Under Rule
XXII, an affirmative vote of two-thirds of the Senators present and voting is required to invoke
cloture on a measure or motion to amend the Senate rules. This exception hasiits origin in the
history of the cloturerule. Before 1975, two-thirds of the Senators present and voting (a quorum
being present) was required for cloture on all matters. In early 1975, at the beginning of the 94"
Congress, Senators sought to amend the rule to make it somewhat easier to invoke cloture.
However, some Senators feared that if this effort succeeded, that would only make it easier to
amend the rule again, making cloture still easier to invoke. As a compromise, the Senate agreed to
move from two-thirds of the Senators present and voting (a maximum of 67 votes) to three-fifths
of the Senators duly chosen and sworn (normally, and at a maximum, 60 votes) on all matters
except future rules changes, including changes in the cloture rule itself.*?

If the Senate does vote to invoke cloture, that vote may not be reconsidered. On the other hand, it
isin order to reconsider the vote by which the Senate voted against invoking cloture. In current
practice, supporters of cloture sometimes enter a motion to reconsider a vote against cloture, so
that a second vote on cloture can later occur without a second petition being filed. They can
arrange for the second vote to take place at any point when they call up the motion to reconsider,
as long as the Senate at that points approved the motion to reconsider. If asimple voting majority
agrees to the motion to reconsider, the new vote on the cloture motion then occurs immediately,
and clotureisinvoked if three-fifths of the full Senate now votefor it.

The Senate sometimes agrees by unanimous consent to alter the way in which various
requirements of the cloture rule apply to consideration of a specified matter. In particular,
Senators by unanimous consent sometimes permit a cloture motion to be filed on a matter that is
not then pending. Also, as mentioned, the required quorum call preceding a cloture voteis often

19f the Senate stays in session beyond midnight on the day after the cloture motion is filed, the cloture vote does not
occur one hour into the second calendar day of session. For detail, see Riddick’s Senate Procedure, p. 330.

" Rule XXI1, paragraph 2.
12 Committee on Rules and Administration, Senate Cloture Rule, pp. 119-121.
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waived by consent. In addition, the Senate may give unanimous consent to adjust the time when
the cloture vote will take place. On some occasions, the Senate has even agreed, by unanimous
consent, to vote on cloture at a specified time even though no cloture motion is formally filed.

Matters on Which Cloture May be Invoked

Any debatable question that the Senate considers can be filibustered and, therefore, may bethe
subject of a cloture motion, unless the time for debateis limited by the Senate’s rules, by law, or
by a unanimous consent agreement. Consequently, Senators may present cloture motions to end
debate on hills, resolutions, amendments, conference reports, motions to concur in or amend
amendments of the House, executive business (nominations and treaties), and various other
debatable motions.

In relation to the Senate's initial consideration of a bill or resolution, there usually can be at least
two filibusters: first, afilibuster on the motion to proceed to the measure's consideration; and
second, after the Senate agrees to this motion, afilibuster on the measure itsef. If the Senate
cannot agree to take up a measure by unanimous consent, the majority leader’s recourseisto
make a motion that the Senate proceed to its consideration. This motion to proceed, asit is called,
usually is debatable and, consequently, subject to a filibuster.”® Therefore, the Senate may have to
invoke cloture on this motion before being able to vote on it. Once the Senate adopts the motion
to proceed and begins consideration of the measure itself, a filibuster on the measure then may
begin, so that cloture must be sought anew on the measure itself. Except by unanimous consent,
cloture cannot be sought on the measure during consideration of the motion to proceed, because
cloture may be moved only on a question that is pending before the Senate. Threatened filibusters
on motions to proceed once were rare, but have become more common in recent years.

Threatened filibusters on motions to proceed once were rare, but have become more common in
recent years. In such situations, it has become common for the magjority leader to move to proceed
to consider the measure, immediately submit a motion for cloture on his motion to proceed, and
then immediately withdraw the motion to proceed. This proceeding permits the Senate to consider
other business while the petition ripens, rather than having to extend debate on the motion to
proceed. On the second following day, if the Senate defeats the motion for cloture, it continues
with other business; if clotureisinvoked, the action automatically brings back the mation to
proceed as the pending business, but under the restrictions of cloture.

Sometimes an amendment provokes afilibuster even though the underlying bill does naot. If
clotureisinvoked on the amendment, the operation of clotureis exhausted once the amendment is
disposed of. Thereafter, debate on the bill continues, but under the general rules of the Senate. On
occasion, cloture has been invoked, in this way, separately on several amendmentsto abill in
succession. Alternatively, cloture may be invoked on the bill itself, so that debate on the
amendment continues under the restrictions of cloture on the overall measure. |If the amendment

is not germaneto the bill, however, its supporters will oppose this approach, for (as discussed
later) the cloture rule requires that amendments considered under cloture be germane. If clotureis
invoked on a bill while a nongermane amendment is pending, the amendment becomes out of

13 Senate Rule V11, paragraph 2, and Senate Rule V111, paragraph 2. Although Senate Rules do not restrict who may
offer amation to proceed, the Senate normally accords the mgjority leader the prerogative of doing so, in pursuance of
his functions of arranging the floor agenda. Riddick’ s Senate Procedure, p. 655. Even in the equally divided Senate of
the 107" Cong., the “ power-sharing agreement” (S.Res. 8, adopted Jan. 5, 2001) affirmed this practice.
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order and may not be further considered. In such a caseit may be necessary instead to invoke
cloture on the amendment, so as to secure afinal vote on it, and then, after the amendment is
disposed of, movefor cloture on the bill as well.

After the Senate has passed a measure, additional action may be necessary in order that the
Senate may go to conference with the House on the legislation. The motions necessary for this
purpose are debatable, and as a result, supporters of the measure have occasionally found it
necessary to move for cloture thereon. Conference reports themselves, unlike measures on initial
consideration, are not subject to a doublefilibuster, because they are privileged matters, so that
motions to proceed to their consideration are not debatable.** Inasmuch as conference reports
themselves are debatable, however, it may be found necessary to movefor clotureon a
conference report.

Occasionally, cloture has also been sought on other debatable questions, such as:

e motions to waive the Budget Act,

e motions to recommit a measure with instructions that it be reported back
forthwith with an amendment, or

e overiding a Presidential veto.

Timing of Cloture Motions

Therelation of cloture motions to filibusters may depend on when the cloture motions arefiled.
Prior to the 1970s, consideration of a matter was usually allowed to proceed for some days or
even weeks before cloture was sought, or cloture might not be sought at all. In more recent
decades it has become common to seek cloture on a matter much earlier in the course of
consideration, even immediately after consideration has begun. In some cases, a cloture maotion
has been filed, or has been deemed to have been filed, even before the matter in question has been
called up. (Because the rules permit filing a motion for cloture only on a pending question, either
of these actions, of course, requires unanimous consent.) When cloture is sought before any
dilatory action actually occurs, the action may be an indication that the threat of afilibuster is
present, or at least is thought to be present.

There often has been more than one cloture vote on the same question. If and when the Senate
regjects a cloture motion, a Senator then can file a second motion to invoke cloture on that
guestion. In some cases, Senators even have anticipated that a cloture motion may fail, so they
have filed a second motion before the Senate has voted on thefirst one. For example, one cloture
motion may be presented on Monday and another on Tuesday. If the Senate rgjects the first
motion when it matures on Wednesday, the second motion will ripen for avote on Thursday. (If
the Senate agrees to the first motion, there is no need, of course, for it to act on the second.) There
have been instances in which there have been even more cloture votes on the same question.
During the 100" Congress (1987-1988), for example, there were eight cloture votes, all
unsuccessful, in connection with a campaign finance reform bill.

¥ Similarly, no debateis allowed on amotion that the Senate go into executive session to consider a particular
nomination or treaty.
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It also may be necessary for the Senate to attempt cloture on several different questionsin order
to complete consideration of a single measure. The possibility of having to abtain cloture first on
amoation to proceed to consider a measure and subsequently also on the measure itself has already
been discussed. Cloture on multiple questions may also be required when the Senate considers a
bill with a pending amendment in the nature of a substitute. As already mentioned, once cloture
has been invoked on a question, Rule XXI1 requires amendments to that question to be germane.
As with other amendments, accordingly, if a pending amendment in the nature of a substitute
contains provisions nongermane to the underlying bill, and the Senate proceeds to invoke cloture
on the hill, further consideration of the substitute is rendered out of order. In such a case,
bringing action to a conclusion may require obtaining cloture first on the substitute and then, once
the substitute has been adopted, also on the underlying bill.

In current practice, it is not unusual for the majority leader to movefor cloture on the underlying
bill immediately after filing cloture on the amendment in the nature of a substitute. Under these
circumstances, the two-day layover required for each cloture motion is being fulfilled
simultaneously for both. Thefirst cloture motion filed (on the amendment in the nature of a
substitute) ripens first, at which point the Senate votes on that cloture motion. If clotureis
invoked and after the Senate votes on adopting the substitute—after the possible 30 hours of post-
cloture consideration—the second cloture motion (on the bill) is automatically pending, having
already met the two-day layover.

Effects of Invoking Cloture

Invoking cloture on a bill (or on any other question) does not produce an immediate vote on it.
The effect of invoking cloture is only to guarantee that a vote will take place eventually.

Time for Consideration and Debate

Rule XXII imposes a cap of no more than 30 additional hours for the Senate to consider a
question after invoking cloture on it. This 30-hour cap is a ceiling on the time available for post-
cloture consideration, not just for debate. The time used in debate is counted against the 30 hours,
but so too is the time consumed by quorum calls, roll call votes, parliamentary inquiries, and all
other proceedings that occur while the matter under clotureis pending before the Senate. The 30-
hour period can beincreased if the Senate agrees to a non-debatable motion for that purpose.
Adopting this motion also requires a three-fifths vote of the Senators duly chosen and sworn.

During the period for post-cloture consideration, each Senator is entitled to speak for atotal of
not more than one hour. Senators may yield part or all of their timeto any of four others: the
majority or minority leaders or the majority or minority floor managers. None of these Senators
can accumulate more than two hours of additional time for debate; but, in turn, they canyield
someor all of their timeto others.™

5 Hypothetically, therefore, one Senator could control a maximum of 13 hours for debate. This would require eight
Senatorsto yield dl of their timeto the four designated party leaders and floor managers (two Senators yielding their
timeto one of the four), giving each party leader and floor manager control of three hours apiece. If the four designated
Senators then yielded al of their combined 12 hours to afifth Senator, who controls one hour in his or her own right,
that Senator would control 13 hours.
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Thereisinsufficient time for all Senators to use their entire hour for debate within the 30-hour
cap for post-cloture consideration. This disparity results from a 1985 amendment to the cloture
rule. Before 1979, there was no cap at all on post-cloture consideration; the only restrictionin
Rule XXII was the limit of one hour per Senator for debate. The time consumed by reading
amendments and conducting roll call votes and quorum calls was not deducted from anyone’'s
hour. As aresult, Senators could (and did) engage in what became known as post-cloture
filibusters. By offering one amendment after another, for example, and demanding roll call votes
to dispose of them, Senators could consume hours of the Senate’s time while consuming little if
any of their alotted hour for debate. In reaction, the Senate amended Rule XXII in 1979 to
impose a 100-hour cap on post-cloture consideration. In theory, at least, this time period could
accommodate the one hour of debate per Senator (but only if Senators used all of the 100 hours
only for debate). Then, in 1985, the Senate agreed, without significant dissent, to reduce the 100
hours to 30 hours, while leaving unchanged the all ocation of one hour for each Senator to debate.

Theresult isthat thereis not enough time available under cloture for each Senator to speak for an
hour.™ In principle, 30 Senators speaking for one hour each could consume all the time for post-
cloture consideration. However, Rule XXI11 does provide a limited protection for al Senators by
providing that, when the 30 hours expire, “any Senator who has not used or yielded at least ten
minutes, is, if he seeks recognition, guaranteed up to ten minutes, inclusive, to speak only.” 1

Under these conditions, Senators may still be able to extend post-cloture consideration, but it
typically would last little, if any, longer, than the 30 hours available for consideration under
cloture. Once cloture has imposed its definitive limit on further consideration, opponents
sometimes see little benefit in the limited delay they might still obtain, and rather than insist on
the use of the full 30 hours, they may instead permit a final vote well before the full time expires.
In this case, the Senate may agree by unanimous consent that the 30 hours be considered to run
continuously, even when the Senate is not actively considering the measure or even does not
remain in session.

Thereis one other notable difference in the Senate’s debate rules before and after clotureis
invoked. As discussed above, Senate floor debate normally does not have to be germane, except
when the Pastore rule applies. Under cloture, debate must be germane. This requirement derives
from the language of Rule XXII that allows each Senator to speak for no more than one hour “on
the measure, motion, or other matter pending before the Senate....” Senate precedents make clear
that Senators should not expect the presiding officer to insist on germane debate at his or her
initiative. Senators wishing to enforce the requirement that debate be germane can do so by
making points of order from thefloor.

Offering Amendments and Motions

There are several key restrictions governing the amendments that Senators can propose under
cloture that do not apply to Senate floor amendments under most other circumstances. Some of

18 When one Senator yields to another for a question, thetime required to ask the question comes out of the hour
controlled by the Senator who yiel ded.

7 \When a Senator has consumed al of his or her hour for debate, that Senator may continue to offer amendments, but
has no time to explain them. At the end of the 30 hours for post-cloture consideration, no further amendments may be
offered.
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these restrictions also apply to other motions Senators may offer, or actions they may take, under
cloture.

Germane Amendments Only

Only germane amendments are eigible for floor consideration under cloture.™ This germaneness
requirement applies to the amendments that Senators offer after clotureisinvoked, and the
requirement applies as well to any amendments that were pending (that is, amendments that had
been called up for consideration but were not yet disposed of) at the time that the Senate votes for
cloture. Thus, immediately after a successful cloture vote, the majority leader or another Senator
typically makes a point of order that one or more amendments that were pending when the vote
began now must “fall” because they are not germane to the matter on which the Senate just
invoked cloture.

This germaneness requirement helps explain why the Senate may have to invoke cloture on an
amendment to a bill, and then invoke cloture again on the bill itself. It is quite common for a
Senate committee to report a bill back to the Senate with an amendment in the nature of a
substitute—a compl ete alternative for the text of the bill as introduced. The Senate almost always
adopts this substitute immediately before voting to pass the bill as amended by the substitute.
However, it also is not unusual for the committee substitute to be nongermane to the bill in some
respect. Thus, if the Senate invokes cloture on the hill beforeit votes on the committee substitute,
the substitute becomes out of order as nongermane, so that the Senate cannot agreeto it. To
protect the committee substitute (or any other nongermane amendment that the Senateis
considering), the Senate can first invoke cloture on the amendment. Doing so limits further
consideration of the amendment to no more than 30 more hours. If the Senate then adopts the
amendment, cloture no longer isin effect, and Senators can filibuster the bill as amended.
However, inasmuch as the previous nongermane amendment is now part of thetext of thehill, it
therefore cannot now be nongermaneto the bill. At this point, therefore, the Senate may again
vote to invoke cloture, this time on the bill as amended.

Any Senator can appeal the chair’s ruling that a certain amendment is nongermane, allowing the
Senate to overturn that ruling by simple majority vote. However, the Senate is unlikely to take
this action because doing so could fundamentally undermine the integrity and utility of the cloture
procedure. In a sense, the decision to invoke cloture constitutes a kind of treaty by which Senators
relinquish their right to filibuster in exchange for a guarantee that no nongermane amendments
will be offered under cloture that some of those Senators would want to filibuster. Unless a
Senator could be confident that, under cloture, his colleagues could not offer amendments on
unrelated subjects that the Senator would insist on filibustering, that Senator would have serious
gualms about ever voting for cloture. On some occasions when a Senator appealed a ruling of the
chair under cloture that an amendment was not germane, Senators who may have supported the
amendment on its merits nonethel ess voted to sustain the ruling of the chair with the long-run
viability of the cloture rulein mind.

Cloture is sometimes sought not for the purpaose of overcoming afilibuster by debate, but
primarily to trigger the requirement for germaneness of amendments. One way in which this
situation can occur may arise when Senators wish to secure floor consideration for a bill that the
majority party leadership is reluctant to schedule for floor consideration. Supporters of the hill

18 On what constitutes a germane amendment, see Riddick’ s Senate Procedure, pp. 291-294.
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may offer thetext of that bill as a nongermane amendment to another bill that the majority party
leadership is eager to pass. Opponents of the amendment may respond by moving for cloture on
the bill, then prolonging the debate so as to prevent a vote on the amendment until the time comes
for voting on the cloture motion. If the Senate votes to invoke cloture, the nongermane
amendment is subject to a point of order. In thisway, its opponents can dispose of the amendment
adversely without ever having to vote oniit, or even on a motion to table it — but only, of course,
if they can mobilize three-fifths of the Senate to vote for cloture. This possibility, which is more
than hypothetical, illustrates that not every cloture vote takes place to overcome a filibuster that is
already in progress.

Amendments Submitted in Writing

To bein order under cloture, amendments must be submitted at the desk in writing (and for
printing in the Congressional Record) before the cloture vote takes place.” There are different
requirements for first-degree amendments (amendments to change the text of a bill or resolution)
and second-degree amendments (amendments to change the text of a pending first-degree
amendment). Under Rule XXI11,

Except by unanimous consent, no amendment shall be proposed after the vote to bring the
debate to a close, unlessit had been submitted in writing to the Journal Clerk by 1 o’ clock
p.m. on the day following thefiling of the cloture motion if an amendment in thefirst degree,
and unless it had been so submitted at least one hour prior to the beginning of the cloture
vote if an amendment in the second degree.

Senators sometimes submit a large number of amendments to a bill for printing in the
Congressional Record even before a cloture motion is presented. In some cases, this may be
understood or intended as a signal that the Senators who submitted the amendments for printing
are contemplating afilibuster.

In practice, the deadlinein Rule XXI1 usually gives Senators most or all of a day after clotureis
proposed to draft germane amendments to the bill. Senators then usually have most or all of the
next day to review those first-degree amendments and to decide what second-degree
amendments, if any, they might offer to them. In this way, Senators can be fully aware of all the
amendments they may encounter under cloture before they vote on whether or not to invoke
cloture. (Submitting an amendment in writing does not exempt that amendment from the
restriction that only germane amendments are in order under cloture.)

Rule XXII establishes no separate deadline for submitting amendments in the nature of a
substitute (i.e., substitutes for the full text of a measure), which are amendable in two degrees—
that is, an amendment to an amendment in the nature of a subgtitute is a first-degree
amendment.®® An amendment in the nature of a substitute might be submitted at any time up to
the deadline for first-degree amendments. If it were submitted just before that deadline, Senators
might have essentially no time to prepare amendments to it, because they, as first-degree
amendments, would be subject to the same deadline as the substiturte.

9 A Senator can call up an amendment that another Senator had submitted in writing, though Senators rarely do so.
Also, a Senator may recall amendmentsthat he or she submitted in writing before a cloture vote. By recalling an
amendment, the Senator removes it from potential consideration under cloture.

2 Riddick' s Senate Procedure, p. 88.
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Oneresult of these requirements is that, whenever clotureis proposed, Senators and their staffs
must decide whether they need to prepare and submit amendments to the measure. When the
Senate has voted to invoke cloture on a hill, it istoo late for a Senator then to think about what
amendments to the bill he or she might want to propose. When a cloture motion is filed, Senators
often conclude that they need to proceed with drafting whatever amendments they might want to
offer, on the assumption that the Senate will approve the motion two days later. Oneresult is that
there often are significantly more amendments submitted for printing in the Record than Senators
actually offer after clotureis invoked.

Under cloture, a Senator may not modify an amendment that he or she has offered. Permitting
modifications would be inconsistent with the principle implicit in the cloture rule that Senators
should be able to know what amendments may be offered under cloture before the Senate decides
if it will invoke cloture. In addition, if an amendment is submitted and called up after a cloture
motion isfiled, and is then modified while the cloture motion is pending, the amendment
becomes out of order, and falls, because the amendment, in its modified form, did not meet the
filing deadline for an amendment to be considered under cloture.

Rule X XI1I permits only one limited circumstance in which Senators are allowed to change the
amendments they offer under cloture. If a measure or other matter is reprinted for some reason
after the Senate has invoked cloture on it and if the reprinting changes page and line numbers,
amendments that otherwise arein order will remain in order and can be reprinted to make
conforming changes in page and line numbering.

Multiple Amendments

Rule XXII states that “[n]o Senator shall call up more than two amendments until every other
Senator shall have had the opportunity to do likewise.” The evident purpose of this provisionisto
prevent some Senators from dominating the Senate's proceedings under cloture. This restriction,
which Senators haverardy if ever chosen to enforce, does not create a significant problem for
those wishing to consume the time available for post-cloture consideration. From their
perspective, what is most important is that amendments be offered, not who offers them.

Dilatory Amendments and Motions

Rule XXI1 provides that no dilatory motion or amendment isin order under cloture. Furthermore,
the Senate has established precedents that empower the presiding officer to rule motions and
amendments out of order as dilatory without Senators first making points of order to that effect
from the floor. Presiding officers rarely have exercised this authority. On occasion, however, and
whether at their own initiative or in response to points of order, presiding officers have ruled
amendments and various kinds of motions to be dilatory and, therefore, not in order.? For
example, motions to adjourn, postpone, recess, and reconsider have been held to be dilatory.
There also is precedent supporting the authority of the presiding officer to rule that a quorum call
isdilatory.

2 Amendments that only express the sense of the Senate or the sense of Congress (and, therefore, would not have the
force of law if enacted) have been considered dilatory per se under cloture. No other type of amendment has been held
to be dilatory per se under cloture.
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Under normal Senate procedures, appeals from rulings of the chair usually are debatable (though
they also are subject to tabling motions). Under cloture, however, appeals are not debatable. In
extraordinary circumstances, appeals from rulings of the chair have even been ruled out of order
as dilatory.?

Reading and Division of Amendments

Under normal Senate procedure, each amendment that is offered must be read before debate on it
may begin, unless the reading is waived by unanimous consent, as it usually is. Under Rule XXI11,
however, the reading of any amendment automatically is waived if it * has been available in
printed form at the desk of the Members for not less than twenty-four hours.” This requirement
usually is satisfied because amendments considered under cloture must have been submitted for
printing before the cloture vote.

Also, under normal Senate procedure any Senator can demand that an amendment be divided into
two or more component parts if each part could stand as an independent propasition (but
amendments in the form of motions to strike out and insert are not divisible). Under cloture,
however, a Senator cannot demand as a matter of right that an amendment be divided.?

The Authority of the Presiding Officer

When the Senate is operating under cloture, the Senate’s presiding officer has powers that he or
she does not have under the Senate's regular procedures. Under normal Senate procedure, in
particular, the chair is not empowered to count whether a quorum is present on the floor. When a
Senator suggests the absence of a quorum, the chair’s only response isto direct the clerk to call
theroll. Under cloture, however, the presiding officer can count to ascertain the presence of a
quorum.

Under cloture, as well, the presiding officer may rule amendments and motions out of order at his
or her own initiative, without waiting for Senators to make a point of order from the floor. 21N
current practice, however, as noted earlier, nongermane and dilatory amendments typically fall on
a point of order made by the majority leader immediately after cloture has been invoked.

Business on the Senate Floor

Cloture also affects the consequences of afilibuster for other legislative and executive business
that the Senate could conduct. Rule X X1I provides that once the Senate invokes cloture, *then
said measure, motion or other matter pending before the Senate, or the unfinished business, shall
be the unfinished business to the exclusion of all other business until disposed of.” If the Senate
invokes cloture on a bill, in other words, the rule requires the body to continue to consider that
bill until it completes action onit.

2n 1982, the presiding officer stated that “the right to appeal is a basic right of each Senator and would be held
dilatory only in the most extraordinary circumstances.” Riddick s Senate Procedure, p. 312.

2 An amendment that was offered and divided before the cl oture vote continues to be considered as divided after
clotureisinvoked.

% Riddick s Senate Procedure, p. 287.
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The Rule provides no mechanism for the Senate to set aside the matter being considered under
cloture, even temporarily, in order to consider other matters, even those that are of an emergency
nature or far less contentious. As aresult, afilibuster can affect the fate not only of the matter that
provokes it, but also other matters that the Senate may not be able to consider (or at least not as
soon as it would like) because of thefilibuster. In practice, however, the Senate often provides by
unanimous consent for the consideration of other matters. Arrangements of this kind permit the
Senate to accomplish necessary routine business, or make progress on other matters, at the same
time as it continues to move toward afinal resolution of the matter on which it has invoked
cloture.

The Impact of Filibusters

Obvioudly, afilibuster has the greatest impact on the Senate when a 60-vote majority cannot be
assembled to invoke cloture. In that case, the measure or other matter that is being filibustered is
doomed unless its opponents relent and allow the Senate to vote on it. Even if clotureisinvoked,
however, afilibuster can significantly affect how, when, and even whether the Senate conducts its
legislative and executive business. In fact, it is not an exaggeration to say that filibusters and the
prospect of filibusters shape much of the way in which the Senate does its work on the floor.

Impact on the Time for Consideration

In principle, atruly determined minority of Senators, even onetoo small to prevent cloture,
usually can delay for as much as two weeks the time at which the Senate finally votes to pass a
bill that most Senators support. Table 1 summarizes a hypothetical example. In this example, a
motion to proceed to the bill’s consideration is made on aMonday (Day 1). If afilibuster on that
motion is begun or is anticipated, proponents of the motion and the bill can present a cloture
motion on the same day. However, under Rule XXII, the cloture vote on the motion to proceed
does not take place until Wednesday (Day 3). Assuming the Senate invokes cloture on
Wednesday, there then begins the 30-hour period for post-cloture consideration of the motion. If
the Senateisin session for eight hours per day, Monday through Friday, the 30-hour period, if
fully consumed, will extend over almost four full days of session, or at least until the end of the
Senate’s session on the following Monday (Day 6). If, at that time, the Senate votes for the
motion to proceed, the bill’s opponents then may begin to filibuster the bill itsdlf, requiring
another cloture motion, another successful cloture vote (on Day 8), and the expiration of another
30-hour period for post-cloture consideration. Under these conditions, Rule X X11 would require
that the vote on final passage occur on the 11" day of consideration, or the 15" calendar day after
the motion to proceed was made.

Table |.Time That May Be Required for Senate Action in a Typical Cloture Situation

Cumulative days consumed

Senate action

Days of session Calendar days
Motion to proceed made I I
Cloture motion filed on motion to proceed I I
Vote on invoking cloture on motion to proceed 3 3
Vote on motion to proceed 6 8
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Cumulative days consumed

Senate action

Days of session Calendar days
Cloture motion filed on measure 6 8
Vote on invoking cloture on measure 8 10
Vote on final passage of measure I I5

How long an actual filibuster can delay final Senate action may be affected by the answers that
can be given, in the individual case, to many questions. These include:

e Iscloture proposed as soon as the motion to proceed is made, and then again as
soon as possible after the Senate takes up the bill (after having agreed to the
motion to proceed)?

e Canthehill’s supporters secure the 60 votes needed to agreeto thefirst cloture
motion on the motion to proceed, or is more than one attempt necessary before
the Senate votes for cloture on the motion?

e Similarly, does the Senate adopt thefirst cloture motion on the bill itself, or is
clotureinvoked on the bill only on a second or subsequent attempt?

e Can the Senate agree by unanimous consent to expedite the process by providing
for votes on cloture before the time specified in Rule X X117?

o Arethehill’s opponents willing and able to consume the entire 30-hour period
for post-cloture consideration of the motion to proceed, and also the same
amount of time for post-cloture consideration of the bill?

e After the Senate invokes cloture, for how many days, and for how many hours
per day, isthe Senate in session to consider the bill?

e Doesthe Senate meet late into the evening, or all night, or on the weekend, in
order to consume both 30-hour periods more quickly than it otherwise would? Or
can unanimous consent be obtained that the 30-hour periods run continuously?

Although the actual time consumed varies from caseto case, clearly filibusters can create
significant delays, even when there are 60-vote majorities to invoke cloture. How much delay the
Senate experiences depends in part on how much time the Senate, and especially its majority
party leadership, is prepared to devote to the bill in question. If the bill is particularly important to
the nation and to the majority party’s legislative agenda, for example, the magjority leader may be
willing to invest the days or even weeks that can be necessary to withstand and ultimately end a
filibuster.

Another consideration is the point in the annual session and in the biennial life of a Congress at
which afilibuster takes place. In thefirst months of the first session, for example, there may be
relatively little business that is ready for Senate floor consideration. In that case, the Senate may
be able to endure an extended filibuster without sacrificing its ability to act in atimely way on
other legislation. Toward the end of each session, however, and especially as the Senate
approaches sine die adjournment at the end of the second session, time becomes increasingly
scarce and precious. Every hour and every day of floor timethat one bill consumesistimethat is
not available for the Senate to act on other measures that will dieif not enacted into law before
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the end of the Congress. Therefore, the costs of filibusters increase because their effects on the
legislative praspects of other bills become greater and gresater.

The Prospect of a Filibuster

However much effect filibusters have on the operations of the Senate, perhaps a more pervasive
effect is attributable to filibusters that have not taken place—at least not yet. In many instances,
cloture motions may be filed not to overcome filibusters in progress, but to preempt ones that are
only anticipated. Also, the prospect of afilibuster often affects when or whether the Senate will
consider ameasure on the floor, and how the Senate will consider it.

Holds

A Senator who does not want the Senate to consider a certain measure or matter, whether
temporarily or permanently, could monitor the Senate floor and then object if and when the
majority leader proposes to call up the question for consideration. The practice of placing holds
on measures or matters, however, has developed informally as a way for Senators to interpose
such an objection in advance and without having to do so in person on the floor. For a Senator to
place a hold is for the Senator to request that the majority leader not even try to call up the
measure for consideration, at least not without giving advance notice to the Senator who has
placed the hold.

This request has no formal standing in Senate rules, and is not binding on the leader.
Fundamentally, however, when a Senator places the hold, he or sheisimplicitly registering his or
her intention to object to any unanimous consent request for consideration of the measure or
matter. In turn, the majority leader and the measure’s prospective floor manager understand that a
Senator who objects to allowing a bill or resolution to be called up by unanimous consent may
back up his or her objection by filibustering a motion to proceed to its consideration.” Recent
majority leaders have accordingly tended to honor holds, both as a courtesy to their colleagues,
and in recognition that if they choose not to do so, they may well confront filibusters that they
prefer to avoid.

In thisway, the threat of afilibuster often is sufficient to prevent a measure or matter from
coming to the Senate floor. At a minimum, a bill’s supporters may discuss with the Senators
making the threat whether the bill can be amended in a way that satisfies their concerns and
removes any danger of afilibuster. Even if the bill’s proponents are satisfied that they could
invoke cloture on the bill, they still may be willing to accept unwelcome amendments to the bill
in order to avoid a protracted process of floor consideration. In fact, depending on the importance
of the bill and the other measures that await floor action, the majority leader may be reluctant to

% Asimplied by references to both measures and matters, a hold may be placed on a piece of legislation (bill or
resolution) or on another matter (an item of executive business—i.e., a nomination or treaty). However, a motion to
proceed to consideration of an item of executive business that is on the Calendar is not subject to debate. (Executive
businessitems are typically taken up by unanimous consent, but could, alternatively, be brought up viaanondebatable
moation to proceed to such an item.) Thus, holds on legislation are typically understood as an objection to proceeding to
ahill or resolution; ahold on an item of executive businessis understood to embody a threat of extended debate on the
itemitsdf. Evenin thelater situation, a hold on anomination itself, for example, could have the same effect on the
nomination as a hold on abill; that is, the mgority |eader may decide not to try to proceed to it, based on the hold.
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schedule the bill (or other matter) unless he is assured that the Senate can complete action on it
without undue delay.

Linkage and Leverage

As noted above, sometimes afilibuster or thethreat of afilibuster can affect the prospects of
other measures or matters simply by compelling the Senate to devote so much timeto the
filibustered matter that there isinsufficient time available to take up all the other measures that it
otherwise would consider and pass. Senators also have been known to use their rights under Rule
XXII to delay action on a bill or item of executive business as leverage to secure the action (or
inaction) they want on another, unrelated question.

Suppose, for example, that a Senator opposes S. 1, but knows that he or she lacks the support to
filibuster against it effectively. A Senator in this situation may not have enough leverage to
prevent Senate floor consideration of S. 1 or to secure satisfactory changes in the bill. So the
Senator may seek to increase his or her leverage by delaying, or threatening to delay, the Senate's
consideration of other bills that are scheduled for floor action before S. 1. By threatening to
filibuster S. 2, S. 3, and S. 4, for example, or by actually delaying their consideration, the Senator
may strengthen his or her bargaining position by making it clear that moreis at stake than the
prospects and provisions of S. 1. In this way, Senators’ opposition to one bill can affect the
Senate’s floor agenda in unexpected and unpredictable ways.

Consensus

More generally, the possibility of filibusters creates a powerful incentive for Senators to strive for
legislative consensus. The votes of only a majority of Senators present and voting are needed to
pass a bill on thefloor. It can, however, require the votes of 60 Senators to invoke cloture on the
bill in order to overcome afilibuster and enable the Senate to reach that vote on final passage.
Knowing this, a bill’s supporters have good reason to write it in away that will attract the support
of at least three-fifths of all Senators.

What is more, there often are more bills that are ready to be considered on the Senate floor than
thereistime availablefor acting on them. Under these circumstances, the majority leader may be
reluctant, especially toward the end of a Congress, even to call up abill unless he can be assured
that it will not befilibustered. Thethreat of a filibuster may be enough to convince the majority
leader to devote the Senate's time to other matters instead, even if all concerned agree that the
filibuster ultimately would not succeed in preventing the Senate from passing the hill.

In such a case, abill’'s supporters may not be content with securing the support of even 60
Senators. In the hope of eliminating the threat of a filibuster, the proponents may try to
accommodate the interests of all Senators, or at least to convince them that a good faith effort has
been made to assuage their concerns. At best, opponents can become supporters. At worst,
opponents may remain opposed, but may decide against expressing their opposition through a
filibuster. While true consensus on major legislative issues may be impaossible, the dynamics of
the Senat€'s legislative process do promote efforts to come as close to consensus as the strongly
held beliefs of Senators permit.
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