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The Individuals with Disabilities Education Act (IDEA): Private Schools

Summary

The Individuals with Disahilities Education Act (IDEA) is a grants and civil rights statute which
provides federal funding to the states to help provide education for children with disabilities. If a
state receives funds under IDEA, it must make available a free, appropriate public education
(FAPE) for al children with disabilities in the state. Education for children with disabilities in
private schoolsisincluded in IDEA, but the requirements of the statute for childrenin private
schools are not always the same as the requirements for children with disabilities in public
schools.

Under current law, there are several ways a child with a disability may be placed in a private
school, and the LEA's responsibilities under IDEA vary depending on the type of placement. A
child with a disability may be placed in a private school by thelocal education agency (LEA) or
state educational agency (SEA) as ameans of fulfilling the FAPE requirement for the child. In
this situation, the full cost is paid for by the LEA or the SEA. A child with a disability may also
be unilaterally placed in a private school by his or her parents. In this situation, the cost of the
private school placement is not paid by the LEA unless a hearing officer or a court makes certain
findings. However, IDEA does require some services for children in private schools, even if they
are unilaterally placed there by their parents, and thereis no finding that FAPE was not made
availableto the child. In this situation, IDEA requires that a proportionate amount of the federal
funds shall be made available.
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Introduction

The Individuals with Disahilities Education Act (IDEA) is a grants and civil rights statute which
provides federal funding to the states to help provide education for children with disabilities.” If a
state receives funds under IDEA, it must make available a free, appropriate public education
(FAPE) for all children with disabilitiesin the state. Another key requirement of IDEA is“child
find” which requires that all children with disabilities be located, identified, and evaluated.®
Education for children with disabilities in private schools is included in IDEA, but the
requirements of the statute for children in private schools are not always the same as the
requirements for children with disabilities in public schools. For example, there are specific
requirements delineated regarding private schools.” 1ssues concerning what services are required
for children with disabilities placed in private schools, and who isto pay for these services, have
been a continuing source of controversy under IDEA.®

Background

Under the law prior to the enactment of P.L. 105-17 in 1997, states were required to set forth
policies and procedures to ensure that provision was made for the participation of children with
disabilities who are enrolled in private schools by their parents consistent with the number and
location of these children. These requirements were further detailed in regulations which required
that local education agencies (LEAS) provide private school students an opportunity for equitable
participation in program benefits and that these benefits had to be “comparable in quality, scope,
and opportunity for participation to the program benefits’ provided to students in the public
schools.® The vagueness of the statute and the “ equitable participation” standard led to differences
among the states and localities and to differences among the courts. Prior to PL. 105-17, the
courts of appeals that had considered these issues had sharply divergent views. Some courts gave
local authorities broad discretion to decide whether to provide services for children with
disabilities in private schools, which generally resulted in fewer services to such children,” while
others attempted to equalize the costs for public and private school children.? The Supreme Court

120 U.S.C. §1400 et seq. For ageneral discussion of the statute see CRS Report R40690, The Individuals with
Disabilities Education Act (IDEA): Satutory Provisions and Recent Legal Issues, by (name redacted).

220 U.S.C. §1412(a)(1)(A). In addition to the requirements of IDEA, schools must aso comply with Section 504 of the
Rehabilitation Act of 1973, 29 U.S.C. §794, and the Americans with Disahilities Act, 42 U.S.C. 8812101 et seg., where
applicable. For adiscussion of the interrelationship of these statutes see CRS Report R40123, Education of Individuals
with Disabilities: The Individuals with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act, and
the Americans with Disabilities Act (ADA), by (name redacted).

$20U.S.C. 81412(8)(3).
420 U.S.C. §1412(a)(10) (A)(ii).

® One of theissues which has received more attention recently is the cost of private school placement. Seee.g., “Across
the Nation,” 44 EbucaTion DAILY 2 (March 2, 2011), where it was noted that the New Y ork City School Chancellor
was looking at the costs of private school reimbursement.

® 34 CF.R. §8 76.651-76.662 (1996).

" See e.g., Goodall v. Safford County Public School Board, 930 F.2d 363 (4lh Cir. 1991), cert. denied, 502 U.S. 864
(1991); K.R v. Anderson, 81 F.3d 673 (7" Cir. 1996), vac. 521 U.S. 1114 (1997), 125 F.3d 1017 (7" Cir. 1997), cert.
denied, 523 U.S. 1046 (1998).

8 Seeeg., Russman v. Sobol, 85 F.3d 1050 (2d Cir. 1996), vac. 521 U.S. 1114 (1997), on remand, 150 F.3d 219 (2d Cir.
(continued...)

Congressional Research Service 1



The Individuals with Disabilities Education Act (IDEA): Private Schools

had granted certiorari in several of these cases, but when Congress rewrote the law in 1997, the
Court vacated and remanded these cases.

The IDEA Amendments of 1997 regected the " equitable participation” standard and provided that
to the extent consistent with the number and location of children with disabilities in the state who
were enrolled in private schools by their parents, provision was made for the participation of
these children in programs assisted by Part B by providing them with special education and
related services.’ The amounts expended for these services by an LEA wereto be equal to a
proportionate amount of federal funds made available to the local educational agency under Part
B of IDEA. These services could be provided to children with disabilities on the premises of
private schools, including parochial, el ementary, and secondary schools.’® There was also a
requirement that the statutory provisions relating to “child find,” identifying children with
disabilities, are applicable to children enrolled in private schools, including parochial schools.™

Much of the 1997 language regarding private schools was kept in the 2004 reauthorization, but
changes to these provisions were made, and these are discussed in more detail in the subsequent
discussion of current law. Generally, the Senate report observed that “the intent of these changes
isto clarify the responsibilities of LEAS to ensure that services to these children are provided in a
fair and equitable manner.”* In addition, the Senate report stated that “ many of the changes
reflect current policy enumerated either in existing IDEA regulations or the No Child Left Behind
Act.”*® The House report noted that “the bill makes a number of changes to clarify the
responsibilities of local educational agencies to children with disabilities who are placed by their
parents in private schools. The Committee feels that these areimportant changes that will resolve
a number of issues that have been the subject of an increasing amount of contention in the last
few years.”"

Current Law on Private School Placement

Types of Private School Placement

Under current law, there are several ways a child with a disability may be placed in a private
school, and the LEA's responsibilities under IDEA vary depending on the type of placement. A
child with a disability may be placed in a private school by the LEA or state educational agency
(SEA) as ameans of fulfilling the FAPE requirement for the child. In this situation, the full cost is
paid for by the LEA or the SEA. A child with a disability may also be unilaterally placedin a
private school by his or her parents. In this situation, the cost of the private school placement is

(...continued)
1998).

9P.L. 105-17, §612(a)(10)(A). Part B contains the state formula grant program, the requirement for a free appropriate
public education, and due process protections for children with disabilities.

04

1P L. 105-17. §612(a)(10)(A)(ii).

12 S Rept. 108-185, 108" Cong. 1% Sess. 15 (2003).
Bd.

¥ H Rept. 108-77, 108" Cong., 1% Sess. 94 (2003).

Congressional Research Service 2



The Individuals with Disabilities Education Act (IDEA): Private Schools

not paid by the LEA unless a hearing officer or a court makes certain findings. IDEA statesin
part,

(i) REIMBURSEMENT FOR PRIVATE SCHOOL PLACEMENT.—If the parents of a
child with adisability, who previously received special education and related servicesunder
theauthority of apublic agency, enroll thechildin aprivate elementary school or secondary
school without the consent of or referral by the public agency, a court or a hearing officer
may requirethe agency to reimbursethe parentsfor the cost of the enrollment if the court or
hearing officer finds that the agency had not made a free appropriate public education
available to the child in atimely manner prior to that enrollment.*

However, IDEA does require some services for childrenin private schools, even if they are
unilaterally placed there by their parents, and there is no finding that FAPE was not made
availableto the child. In this situation, IDEA requires that a proportionate amount of the federal
funds shall be made available.'

Children Enrolled by Their Parents in Private Schools

Private School Placement Where FAPE Is at Issue

As noted previously, sometimes parents place their child in a private school when they disagree
with the LEA concerning whether the LEA can provide FAPE. In School Committee of the Town
of Burlington v. Department of Education of Massachusetts, the Supreme Court held that the
statutory provision granting courts the right to grant such relief as the court deems appropriate
includes the power to order school authorities to reimburse parents for private school
expenditures.’” However, this rembursement is permitted only if a court ultimately determines
that the private school placement, rather than a proposed individualized education program
(IEP)," is proper under the act.

The reimbursement may be reduced or denied if the child’s parents did not give certain notice,™ if
the parents did not make the child available for an evaluation by the LEA,? or if a court finds the
parents’ actions unreasonable.”* The cost of reimbursement is not to be reduced or denied for the
failureto provide notice if

e theschool prevented the parent from providing such notice,

520 U.S.C. § 1412(8)(10)(C)(ii).

1620 U.S.C. §1412(a)(10). For adetailed discussion of these requirements see U.S. Department of Education,
“Provisions Related to Children with Disabilities Enrolled by Their Parentsin Private Schools,” (Feb. 2008)
http://www.rrfcnetwork. org/images/stories/FRC/IDEA/idea.pdf.

Y 471 U.S. 359 (1985).

8 An |EP is the way FAPE isimplemented. It is“a written statement for each child with a disability that is devel oped,
reviewed, and revised in accordance with section 614(d).” 20 U.S.C. §1401(14). Section 614(d), 20 U.S.C. §1414(d),
providesin part that the IEP must include a statement of the child's present levels of academic achievement, and a
statement of measurable annual goals. For amore detailed discussion of IEPs see CRS Report R40690, The Individuals
with Disabilities Education Act (IDEA): Satutory Provisions and Recent Legal Issues, by (name redacted).

1920 U.S.C. §1412(8)(10)(C)(iii)(1).

220 U.S.C. §1412(8)(10)(C)(iii)(I1).

2 20 U.S.C. §1412(8)(10)(C)(iii)(I11).
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e the parents had not received notice of the notice requirement, or

e compliance would likely result in physical harm to the child.?

In addition, at the discretion of a court or hearing officer, the reimbursement may not be reduced
or denied if

o theparentisilliterate or cannot writein English or

e compliance with the notice requirement would likely result in serious emotional
harm to the child (8612(a)(10)(C)(iv)).?

Theissue of whether FAPE has been or will be provided is a complex onethat has been at the
crux of many judicial decisions, including those concerning reimbursement for parental private
school placement. Thefirst IDEA case to reach the Supreme Court, Board of Education of the
Hendrick Hudson Central School District v. Row e-y,24 remains a seminal decision on the
requirements of FAPE. The Court held in Rowley that the requirement of FAPE is met when a
child is provided with personalized instruction with sufficient support services to benefit
educationally from that instruction. Thisinstruction must be provided at public expense, meet the
state's educational standards. approximate the grade levels used in the state’s regular education,
and comport with the child’s IEP. Rowley’s application to particular fact patterns remains a much-
litigated issue.”®

The Supreme Court has also addressed the issue of whether parents can receive reimbursement
from an LEA for unilaterally placing their child in a private school even if the child has never
received IDEA services. In the Supreme Court’s most recent IDEA decision, Forest Grove School
District v. T.A., % the Court held that IDEA authorized reimbursement for private special education
services when a public school fails to provide FAPE and the private school placement is
appropriate, regardless of whether the child previously received special education services
through the public school. The Court emphasized that “[i]t would be particularly strange for the
Act to provide aremedy ... when a school district offers a child inadequate ... [special education]
services but to leave parents without relief in the more egregious situation in which the school
district unreasonably denies a child access to such services altogether.”

Recent lower court decisions have held that if the child is making some educational progress and
the public school has provided an IEP calculated to provide for continued progress, the
requirements of FAPE are met and the child is not entitled to a private school placement.”® For
example, in M.H. and J.H. v. Monroe-Wbodbury Central School District,” the court found that

%20 U.S.C. §1412(8)(10)(C)(iv)(1).

%20 U.S.C. §1412(8)(10)(C)(iv)(11). Previous law had included a provision requiring that reimbursement not be
reduced or denied if aparent isilliterate and had included “ serious emotional harm.” P.L. 105-17, 8612(a)(10).

% 458 U.S. 176 (1982).

% For adiscussion of court of appeals cases discussing Rowley since the last IDEA reauthorization in 2004 see CRS
Report R40521, The Individuals with Disabilities Education Act (IDEA): Sdected Judicial Devel opments Following the
2004 Reauthorization, by (name redacted).

%557 U.S._,129S. Ct. 2484, 174 L. Ed. 2d 168 (2009).
21d. at 2495, 182.

% Thompson R2-J School District v. Luke P., 540 F.3d 1143 (10" Cir. 2008), cert. den. 557 U.S. _, 129 S.Ct. 1356,
176 L.Ed. 590 (2009); K.J. v Fairfax County School Board, 39 Fed. Appx. 921 (4" Cir. 2010).

2 250 Fed. Appx. 428 (2d Cir. 2007).
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the child’'s |EP was adequate and, therefore, the parents were not entitled to tuition reimbursement
for a private school placement. These same standards have been applied when parents seek to
place their child in a private school different from the private school where the school district has
placed the child.®® In addition, if a private school does not adequately address the child’s
educational needs, the court may not require private school tuition reimbursement.®

Courts have held that reimbursement for private school tuitionis barred if parents arrange for
private school educational services without notifying the LEA of their problems with their child’'s
IDEA services.* Reimbursement is also barred if the parents act unreasonably in their relations
with the school® or if the allegation concerns procedural violations that do not riseto a level of
substantive harm.*

Parental Private School Placement Where FAPE Is Not at Issue

Provision of Education

Children with disabilities may be unilaterally placed in a private school by their parentsin
situations where the parents do not argue for tuition reimbursement. Generally, children with
disabilities enrolled by their parentsin private schools are to be provided special education and
related services to the extent consistent with the number and location of such children in the
school district served by a LEA pursuant to several requirements.® This general provision was
changed in 2004 from previous law by the addition of the requirement that the children be located
in the school district served by the LEA. In other words, the LEA responsible for implementing
IDEA isthe LEA in the area where the private schoal is located. The Senate report described this
change as protecting “L EAs from having to work with private schools located in multiple
jurisdictions when students attend private schools across district lines.”* Although the intent was
to protect LEASs from working with private schools in multiple jurisdictions, this provision has
generated considerable controversy. A detailed discussion of thisissueis beyond the scope of this
report; however, several of theissues raised include the disproportional effect on LEAs with large
concentrations of private schools, the lack of change in the funding formula to reflect the change,
and potential conflicts with state laws.*

%' M.H. and JH. v. Monroe-Woodbury Central School District, 296 Fed. Appx. 126 (2d Cir. 2008), cert. den. 557 U.S.
_ ,129 SCt. 1584, 173 L.Ed. 2d 676 (2009).

3 Lauren P. v. Wissahickeon School District, 310 Fed. Appx. 552 (3d Cir. Feb. 12, 2009). Similarly, if the private
placement is determined to be for medical, not educational, reasons, reimbursement is not required. Courtney v. School
District of Philadelphia, 575 F.3d 235 (3d Cir. 2009).

%2 See Frank G. v. Board of Education, 459 F.3d 356 (2d Cir. 2006), cert. den. 552 U.S. 985 (2007); Carmel Central
School District v. V.P., 192 Fed. Appx. 62 (2d Cir. 2006); K.J. v Fairfax County School Board, 39 Fed. Appx. 921 (4"
Cir. 2010).

% 20 U.S.C. §1412(8)(10)(C)(iii)(I11). See C.G. and B.S. v. Five Town Community School District, 513 F.3d 279 (1%
Cir. 2008), where the court held that the parents’ “single-minded refusal to consider any placement other than a
residentia one” was unreasonable; C.H. v. Cape Henlopen School District, 606 F.3d 59 (3d Cir. 2010), where the court
held that the parents' disregard of their obligation to cooperate and assist in the formation of an IEP was unreasonable.

3 C.H. v. Cape Henlopen School District, 606 F.3d 59 (3d Cir. 2010); Anello v. Indian River School District, 355 Fed.
Appx. 594 (3d Cir. 2009).

% 20 U.S.C. §1412(8) (10)(A) (i)
% S Rept. 108-185, 108" Cong., 1% Sess. 15-16 (2003).

3" For amore detailed discussion of thisissue, see CRS Report RL33368, The Individuals with Disabilities Education
(continued...)
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Specific Requirements Regarding Parentally Placed Children

In addition to the general LEA responsibility discussed above, there are also five specific
requirements regarding parentally placed children:

e Funds expended by the LEA, including direct services to parentally placed
private school children, shall be equal to a proportionate amount of federal funds
made available under part B of IDEA.

e ThelLEA, after timely and meaningful consultation with representatives of
private schoals, shall conduct a thorough and complete child find process to
determine the number of children with disabilities who are parentally placed in
private schoals.

e Services may be provided to children on the premises of private, including
religious, schools, to the extent consistent with law.

e Stateand local funds may supplement, but not supplant, the proportionate amount
of federal funds required to be expended.

e Each LEA must maintain records and provide to the SEA the number of children
evaluated, the number of children determined to have disabilities, and the number
of children served under the private school provisions.®

However, although IDEA does require services to parentally placed children, it should be
emphasized that no parentally placed child has an individual right to receive the services that
child would receive if enrolled in the public school.*

Consultation

IDEA contains requirements concerning LEA consultation with private school officials and
representatives of the parents of parentally placed private school children with disabilities. This
consultation isto include

o thechild find process and how parentally placed private school children with
disabilities can participate equitably;

o thedetermination of the proportionate amount of federal funds available to serve
parentally placed private school children with disahilities, including how that
amount was calculated;

(...continued)

Act (IDEA): Parentally Placed Children in Private Schools, by (name redacted) and (name redacted). See dso
“Questions and Answers on Serving Children with Disabilities Placed by their Parents at Private Schools,” Department
of Education (March 2006), reprinted at http://www.ed.gov/policy/ speced/gui d/i dealfag-parent-pl aced.pdf.

%20 U.S.C. §1412(a)(10)(i). IDEA contains specific provisions rdating to child find. See 20 U.S.C. §1412(a) (10)(ii).

% 20 U.S.C. §1412(8) (1)(A)(i); 34 C.F.R. §300.137 (2010). However, children with disabilities who have been
designated by the LEA to receive services must have a service plan devel oped. This plan describes the specific special
education and related services that the LEA will provide to the child. 34 C.F.R. §8300.132, 300.137, 300.138, and
300.139 (2010).
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e the consultation process among the LEA, private school officials, and
representatives of parents of parentally placed private school children with
disahilities, including how the process will operate;

e how, where, and by whom special education and related services will be provided
for parentally placed private school children with disabilities, including a
discussion of the types of services (including direct services and alternate service
delivery mechanisms), how the services will be apportioned if there are
insufficient funds to serve al children, and how and when these decisions will be
made and

e how the LEA shall provide a written explanation to private school officials of the
reasons why the LEA chose not to provide services if the LEA and private school
officials disagree.”

A written affirmation of the consultation signed by the representatives of the participating private
schools is required by the law. If the private school representatives do not sign within a
reasonable period of time, the LEA shall forward the documentation to the SEA.*

A private school official has theright to submit a complaint to the SEA alleging that the LEA did
not engage in meaningful and timely consultation or did not give due consideration to the views
of the private school official. If a private school official submits a complaint, he or she must
provide the basis of the noncompliance to the SEA, and the LEA must forward the appropriate
documentation. If the private school official is dissatisfied with the SEA's determination, he or
she may submit a complaint to the Secretary of Education, and the SEA shall forward the
appropriate documentation to the Secretary.” The general IDEA due process procedures are not
applicable for children parentally placed in private schools where FAPE is not an issue except
where the complaint concerns child find.*
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