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Seafood Fraud

Summary

Fraudulent seafood sales and marketing—the act of defrauding buyers of seafood for economic
gain—has been widely reported and has gained greater public attention in recent years. The
extent of seafood fraud is difficult to determine because of its clandestine nature; fraud depends
on not being detected, which often depends on not attracting attention or causing immediate harm
to customers. Seafood fraud can include a variety of illegal activities, such as transshipping
products to avoid antidumping and countervailing duties; mislabeling products or substituting one
species for another; overtreating products with water-retaining chemicals; and short-weighting
products. Although not illegal, some treatments, such as carbon monoxide/tasteless smoke, are
being questioned for their potential to deceive consumers.

The primary federal law that addresses seafood safety and fraud is the Federal Food, Drug, and
Cosmetic Act of 1938 (FFDCA; 21 U.S.C. §§301 et seq.). FFDCA prohibits the misbranding or
adulteration of food products, including seafood products that have been mislabeled, substituted,
or overtreated. FFDCA provides the Food and Drug Administration (FDA) of the Department of
Health and Human Services with the primary responsibility for ensuring that domestic and
imported foods, including seafood, are safe, wholesome, sanitary, and properly labeled.

Observers have questioned whether greater coordination among federal agencies is needed,
whether agency enforcement efforts targeting seafood fraud are sufficient, whether greater
authorities are needed to trace seafood from its source to consumers, and whether the penalties for
committing seafood fraud are adequate. Some consumer and environmental groups have called on
federal agencies to aggressively enforce existing laws and on Congress to pass legislation that
targets seafood fraud. Some in the seafood industry have supported industry initiatives to stop
seafood fraud, but in most cases they have not advocated for new federal authorities.

On June 17, 2014, President Obama released a presidential memorandum entitled
“Comprehensive Framework to Combat Illegal, Unreported, and Unregulated Fishing and
Seafood Fraud.” The memorandum calls on executive departments and agencies to combat
illegal, unreported, and unregulated (IUU) fishing and seafood fraud by strengthening
coordination and using existing authorities. The President also established a task force composed
of senior-level federal agency representatives to develop recommendations for a comprehensive
framework that targets [UU fishing and seafood fraud. On March 15, 2015, the task force released
its final recommendations, which included both international and domestic measures. Some
segments of the seafood industry have questioned whether IUU fishing and seafood fraud should
be addressed as part of the same initiative. They contend that although sometimes related, [UU
fishing and seafood fraud are different issues and should be considered separately.

In the 114™ Congress, two bills related to seafood (S. 190 and H.R. 3282) have been introduced.
S. 190 would seek to improve seafood safety by requiring equivalent standards in exporting
countries, increasing inspections of exporting facilities, and inspecting and testing at least 20% of
seafood imports. H.R. 3282 would focus on both seafood safety and seafood fraud by requiring
coordination of inspection activities through the National Sea Grant Program, maintaining a list
of exporters that violate U.S. seafood safety laws, and including seafood fraud detection and
prevention during seafood safety inspections. H.R. 3282 also would add new seafood traceability
requirements. To date, no action has been taken on either bill.
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According to the National Oceanic and Atmospheric Administration (NOAA), seafood inspectors
have detected fraud in at least 40% of all products submitted to them voluntarily." Media attention
to seafood fraud has increased and a variety of schemes to defraud other seafood businesses, retail
stores, restaurants, and the public have been reported.? These incidents have raised public concern
with the identity, value, and safety of seafood. Incidents of seafood fraud have included the
following:

e serving lower-priced seafood as higher-priced items;
e marketing mislabeled seafood products;
e transshipping products to avoid antidumping and countervailing duties; and

e overtreating products and labeling seafood packages with inaccurate counts or
. 3
weights.

Most seafood fraud is based on supplying something different from and inferior to the product
that the consumer expects.” When consumers purchase a product of lower quality or become
aware of seafood substitution, their perception of seafood quality may decrease. In addition, these
occurrences may lower consumers’ demand for seafood products, and result in economic losses to
law-abiding seafood businesses. Seafood fraud also is related to food safety when fish that
contain toxins are mislabeled or when fish high in mercury are substituted for another species.

On a broader scale, seafood fraud has been linked to international concerns with illegal,
unreported, and unregulated (IUU) fishing.” It has been reported that a significant portion of
seafood traded in international markets, including seafood imported into the United States, is
harvested by IUU fishing activity. On June 17, 2014, President Obama released a presidential
memorandum entitled—“Comprehensive Framework to Combat Illegal, Unreported, and
Unregulated Fishing and Seafood Fraud.”® The memorandum calls on executive departments and
agencies to use existing authorities to combat IUU fishing and seafood fraud. On March 15, 2015,
the task force released its final recommendations, which included both international and domestic
measures.” However, some segments of the seafood industry have questioned whether IUU
fishing and seafood fraud should be addressed as part of the same initiative. They contend that
although sometimes related, [UU fishing and seafood fraud are different issues and should be
addressed as such.?

! National Oceanic and Atmospheric Administration (NOAA), FishWatch: U.S. Seafood Facts, “Combating Seafood
Fraud: Regulators and Industry Unite,” at http://www.fishwatch.gov/buying_seafood/combating_seafood_fraud.htm.
NOAA administers a voluntary seafood inspection program.

2 Kirk Johnson, “Survey Finds That Fish Are Often Not What Label Says,” New York Times, February 21, 2013,

3 NOAA, FishWatch: U.S. Seafood Facts, “Identifying Seafood Fraud: A Common Practice with Serious
Consequences,” at http://www.fishwatch.gov/buying_seafood/identifying_seafood_fraud.htm.

# Consumers may include any buyers in the market chain such as wholesalers, retail markets, and food service
establishments.

5 Jann Th. Martinsohn, Deterring Illegal Activities in the Fisheries Sector: Genetics, Genomics, Chemistry and
Forensics to Fight IUU Fishing and in Support of Fish Product Traceability, European Commission Joint Research
Centre (JRC), JRC Reference Report, 2011.

® The White House, Office of the Press Secretary, “Presidential Memorandum—Comprehensive Framework to Combat
Illegal, Unreported, and Unregulated Fishing and Seafood Fraud,” press release, June 17, 2014, at
http://www.whitehouse.gov/the-press-office/2014/06/17/presidential-memorandum-comprehensive-framework-
combat-illegal-unreporte.

" Presidential Task Force on Combating IUU Fishing and Seafood Fraud, Action Plan for Implementing the Task Force
Recommendations, March 2015.

8 John Sackton, “Industry urges feds IUU and Seafood Fraud Task Force to keep the two issues separate,” Seafood
(continued...)
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Congressional Interest and Legislative Actions

During the last several Congresses, legislation was introduced to address seafood fraud. In the
113" Congress, two nearly identical bills (H.R. 1012 and S. 520) were designed to strengthen
seafood safety and fraud prevention by adopting several different measures. The bills would have
required the Secretary of Commerce and the Secretary of Health and Human Services to execute
a memorandum of understanding (MOU) to improve agency cooperation on seafood safety and
seafood fraud. To improve compliance with existing laws, both bills would have incorporated
penalties under provisions of the Magnuson-Stevens Fishery Conservation and Management Act
(16 U.S.C. §§1801 et seq.) for violations related to seafood fraud. They also would have required
a report to Congress every two years to assess the problem and evaluate progress made to
improve seafood safety and prevent seafood fraud. In addition, the bills would have enhanced
seafood traceability by requiring the following tracking information for seafood imported into the
United States or offered for sale in interstate commerce:

o fishing area in which the fish was caught;

e acceptable market name and scientific name;
e method of harvest;

e date of the catch; and

e weight or number of the individual fish or lot.
No action was taken on either of these bills during the 113™ Congress.

In the 112" Congress, S. 50 proposed directing the Departments of Commerce and of Health and
Human Services, the Federal Trade Commission, and other federal agencies to combat seafood
fraud; the Senate Committee on Commerce, Science, and Transportation reported this bill
(S.Rept. 112-131) on January 26, 2012, but no further action was taken. H.R. 6200 sought to
address seafood fraud by requiring labels to identify species and origin for both domestic and
imported fish and by requiring a plan to coordinate the Food and Drug Administration (FDA) and
National Marine Fisheries Service (NMFS) seafood inspections.’ No further action was taken on
H.R. 6200 during the 112" Congress.

Some have questioned whether FDA has sufficient resources to carry out its responsibilities to
enforce laws related to seafood fraud. Some believe that FDA requires additional funding to
systematically monitor for economic fraud and mislabeling, determine the scope and scale of
these types of problems, and develop new programs to address these concerns. They also insist
that FDA needs new authorities to facilitate seafood traceability and improve compliance. It
remains an open question whether FDA can address seafood fraud using existing authorities and
resources or whether new legislation and funding increases will be necessary.

In the 114™ Congress, two food safety bills (H.R. 609 and S. 287) and two bills that focus on
seafood (S. 190 and H.R. 3282) have been introduced. H.R. 609 and S. 287 are similar
comprehensive food safety bills that would modify the federal food safety system. S. 190 would
seek to improve seafood safety by requiring equivalent standards in exporting countries,
increasing inspections of exporting facilities, and inspecting and testing at least 20% of seafood
imports. H.R. 3282 would seek to improve seafood safety and prevent seafood fraud by requiring

(...continued)
News, September 2, 2014.
® This bill was similar to H.R. 1012 and S. 520, which were introduced during the 113" Congress.
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coordination of inspection activities through the National Sea Grant Program, developing a list of
exporters that violate U.S. seafood safety laws, and including seafood fraud detection and
prevention during seafood safety inspections. H.R. 3282 also would add new seafood traceability
requirements. To date, no action has been taken on any of these bills.

Seafood fraud-related issues that may receive further attention during the 114™ Congress include
whether
e federal agencies are collaborating effectively;
e greater authority is needed to improve traceability of seafood through the supply
chain;
e penalties for seafood fraud offenses are a deterrent; and

e resources for federal agency detection and enforcement are sufficient.

Laws and Agency Responsibilities

The Federal Food, Drug, and Cosmetic Act and the Fair Packaging
and Labeling Act

The primary federal law that addresses mislabeling and safety of food is the Federal Food, Drug,
and Cosmetic Act of 1938 (FFDCA; 21 U.S.C. §§301 et seq.)."° FFDCA requires that foods be
safe, wholesome, and accurately labeled. It gives FDA authority over most food regulation
(except for most meats and poultry) and includes™

e aseries of definitions elaborating on the concepts of adulteration and
misbranding;

e control over all labeling of foods traveling in interstate commerce;

o detailed regulation of issues concerned with safety and wholesomeness of foods;
and

e enforcement remedies available to the agency, when needed.*

FFDCA prohibits introducing adulterated or misbranded food into commerce, adulterating or
misbranding food that is in commerce, and the receipt and delivery of adulterated or misbranded
food in commerce.'® An article is deemed misbranded if, among other things, its labeling is false
or misleading or it is offered for sale under the name of another food.'* A food is deemed
adulterated “if any substance has been substituted wholly or in part.”*® Under FEDCA, species

10 For a broader discussion of food fraud, see CRS Report R43358, Food Fraud and “Economically Motivated
Adulteration” of Food and Food Ingredients, by (name redacted)

! Most meat and poultry are inspected by the United States Department of Agriculture’s Food Safety Inspection
Service.

12 Committee on State Food Labeling, Institute of Medicine, Food Labeling Toward National Uniformity, ed. (name red
acted) and Robert O. Earl (Washington, DC: National Academies Press, 1992).

1321 U.S.C. §341.

1421 U.S.C. §343(a). The Food and Drug Administration (FDA) further regulates this area of misbranding in 21 C.F.R.
§101.18.

1521 U.S.C. 8342 (b)(2).
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substitution violates FDA’s prohibition against adulteration. For example, the marketing of a less
valuable fish as one of higher value is substitution and can result in a finding of adulteration.

The Fair Packaging and Labeling Act (FPLA; 15 U.S.C. §§1451 et seq.) requires that consumers
of packaged commodities be provided with accurate information as to their contents. FPLA
requires each package label to identify the commodity; the name of its manufacturer, packer, or
distributor; and the net quantity of contents, in terms of weight or mass, measure, or numerical
count.’® Congress passed FPLA to “enable consumers to obtain accurate information as to the
quantity of the contents and to facilitate value comparisons.”"” Under FPLA, it is unlawful for
persons engaged in labeling or packaging of consumer commodities “to distribute or to cause to
be distributed in commerce any such commodity if such commodity is contained in a package, or
if there is affixed to that commodity a label, which does not conform to the provisions” of the
act.® Food products falling within the scope of FFDCA that are introduced into interstate
commerce in violation of FPLA and its regulations are deemed to be misbranded within the
meaning of FFDCA."

FDA has issued regulations that outline general principles for common or usual names of food.
The common or usual name must

accurately identify or describe, in as simple and direct terms as possible, the basic nature of
the food or its characterizing properties or ingredients. The name shall be uniform among all
identical or similar products and may not be confusingly similar to the name of any other food
that is not reasonably encompassed within the same name. Each class or subclass of food shall
be given its own common or usual name that states, in clear terms, what it is in a way that
distinguishes it from different foods.?

A common or usual name of a food may be established by common usage or by regulation.?* For
example, FDA promulgated a regulation establishing that Pacific whiting or North Pacific whiting
is the common or usual name of the food fish Merluccius productus.? Most common or usual
names, however, are established through common usage.

Food and Drug Administration

FDA is the primary agency responsible for ensuring that food sold in interstate commerce is safe
and properly labeled.”® The agency’s jurisdiction includes seafood, and the agency operates a
regulatory program for nearly all fish and fishery products.” FDA’s program includes research,
inspection, compliance, enforcement, and development of regulations and outreach.?
Responsibility for a food product’s safety, wholesomeness, identity, and economic integrity rests

615 U.S.C. §1453(a).

715 U.S.C. §1451.

815 U..C. §1452.

¥15 U.S.C. §1456(a).

221 C.F.R. §102.5(a).

21 21 C.F.R. §102.5(d).

221 C.F.R. §102.46.

Z EDA is an agency in the Department of Health and Human Services.

2 The U.S. Department of Agriculture (USDA) is implementing an inspection program for catfish.

B EDA, “Seafood Guidance Documents & Regulatory Information,” at http://www.fda.gov/Food/GuidanceRegulation/
GuidanceDocumentsRegulatorylnformation/Seafood/default.htm.
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with the processor or importer, which must comply with the FDA’s regulations promulgated
under FFDCA and FPLA.

FDA has the authority to take both administrative and judicial enforcement actions.?® FDA
administrative actions may include inspections, warning letters, recalls, suspension of
registration, and administrative detention. For example, agency personnel may detain or
temporarily hold food being imported into the United States while it determines if the product is
misbranded or adulterated. Judicial actions require some involvement by the courts and may
include seizures of violative products, injunctions, criminal prosecutions, and civil penalties.?’
For example, FDA has the authority to take legal actions against sellers of misbranded and
adulterated ngeafood by recommending criminal prosecution or injunction of responsible firms and
individuals.

Customs and Border Protection

Customs and Border Protection (CBP) enforces regulations at ports of entry including labeling
requirements under FFDCA and the Tariff Act of 1930 (19 U.S.C. §§1202 et seq.).” The Tariff
Act requires all imported articles to be marked with the country of origin for the ultimate
purchaser, the last person who will receive the article in the form in which it was imported.
However, if the article will undergo substantial transformation, then the processor is considered
the ultimate purchaser.®* CBP is responsible for assessing and collecting the final customs duties
on imports. CBP reviews seafood import documentation to detect whether firms are transshipping
products to avoid paying import or customs duties. Transshipping seafood is illegal whenever it
circumvents trade laws and other applicable trade restrictions.® The applicable law and regulation
may vary, depending upon trade agreements existing between the United States and specific
countries as well as the status of any antidumping and countervailing duties currently in force for
particular products imported from designated nations.

National Oceanic and Atmospheric Administration

The National Oceanic and Atmospheric Administration (NOAA) operates a voluntary fee-for-
service seafood inspection program under the authority of the Agricultural Marketing Act of 1946
(7 U.S.C. §§1621 et seq.).* The program focuses on product quality and offers services to assure
compliance with all applicable food regulations. Specific program services include sanitation
inspection, system and process audits, product inspection and grading, product lot inspection,
laboratory analysis, training, and export certification. Products are evaluated with regard to their
general condition and wholesomeness and may be sampled for chemical and microbiological

% CRS Report R43794, Food Recalls and Other FDA Administrative Enforcement Actions, by (name redacted)
andCRS Report R43927, Food Safety Issues: FDA Judicial Enforcement Actions, by (name redacted).

27 \fjolative product means the product or condition does not comply with laws and regulations enforced by FDA.
28 The Department of Justice represents FDA and the federal government in judicial proceedings.
2 Customs and Border Protection is an agency in the Department of Homeland Security.

% The act also makes exemptions if articles are incapable of being marked or the cost would be economically
prohibitive. Another set of exceptions is the “J List,” named for section 1304(a)(3)(J), which in certain cases exempts
specified products from labeling requirements, including fish.

%119 U.S.C. §1592.

%2 The program is sometimes identified as the Department of Commerce or National Marine Fisheries Seafood
Inspection Program. The Seafood Inspection Program is part of the National Marine Fisheries Service (NMFS) line
office within NOAA, which is an agency in the Department of Commerce.
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contamination, decomposition, and species identification. Vessels, processing facilities, and retail
establishments may receive services for all edible product forms, such as whole fish and products
that have undergone varying degrees of processing as well as fish meal products used for animal
feeds.

NOAA, FDA, and CBP also enforce provisions of the Lacey Act (16 U.S.C. §3372(d)).® Under
the Lacy Act, it is illegal to falsely label fish sold in interstate or foreign commerce.* NOAA’s
Office of Law Enforcement sometimes uses this authority to undertake seafood fraud
investigations. For example, a NOAA enforcement case involved the purchasing and reselling of
farm-raised catfish and Lake Victoria perch as higher-valued grouper, sole, or snapper.®

U.S. Department of Agriculture

With passage of the 2002 farm bill (P.L. 107-171; the Farm Security and Rural Investment Act of
2002), country-of-origin labeling (COOL) became mandatory for wild and farm-raised seafood
products.® The Agriculture Marketing Service (AMS) of the U.S. Department of Agriculture
(USDA) is responsible for administration and enforcement of COOL. In October 2004, AMS
promulgated an interim final rule requiring certain retailers and their suppliers to notify customers
of the country of origin of wild and farm-raised fish and shellfish.*’ COOL does not apply to
seafood imports that are processed food items.*® AMS published final rules to fully implement the
country-of-origin requirements on January 15, 2009.% USDA has entered into agreements with
states having existing enforcement infrastructure to assist in compliance reviews for fish and
shellfish.

The 2008 farm bill (P.L. 110-246; the Food, Conservation and Energy Act of 2008) moved
responsibility for catfish inspection to USDA by designating catfish as an amenable species. As
an amenable species, catfish and catfish products are subject to continuous inspection by USDA’s
Food Safety and Inspection Service (FSIS). Previously, FDA had primary responsibility for the
safety of all domestic and imported seafood, including catfish, under FFDCA. The 2008 farm bill
also required that the Secretary define the species of catfish that would be inspected by USDA.
The definition could be either narrow, such as the family Ictaluridae (North American catfishes),
or broad, including all catfish in the order Siluriformes (36 families including North American
and Asian catfishes).”” The broad definition would affect catfish imports because the non-

% For example, see U.S. Department of Justice (DOJ), “Two Found Guilty of Conspiracy Involving the Importation
and Sale of Falsely Labeled Fish from Vietnam,” press release, October 30, 2008, at http://www:.justice.gov/opa/pr/
2008/October/08-enrd-967.html.

% For example, see U.S. Attorney’s Office, “Fish Processor Sentenced to Prison for Selling Falsely Labeled Salmon,”
press release, April 1, 2011, at http://www.justice.gov/usao/waw/press/2011/apr/jay.html.

B NOAA, “NOAA Investigations into Mislabeling Seafood Protects Consumers and Fishermen,” press release,
February 4, 2011, at http://www.noaanews.noaa.gov/stories2011/20110204_seafoodmislabeling.html.

% CRS Report RS22955, Country-of-Origin Labeling for Foods and the WTO Trade Dispute on Meat Labeling, by (name
redacted).

%7 C.F.R. Part 60; See USDA, “Mandatory Country of Origin Labeling of Fish and Shellfish,” 69 Federal Register
59708-59750, October 5, 2004.

%7 C.F.R. §60.105 and 7 C.F.R. §60.119.

% USDA, “Mandatory Country of Origin Labeling of Beef, Pork, Lamb, Chicken, Goat, Meat, Wild and Farm-Raised
Fish and Shellfish, Perishable Agricultural Commodities, Peanuts, Pecans, Ginseng, and Macadamia Nuts,” 74 Federal
Register 2658-2707, January 15, 2009.

40 The family Ictaluridae includes North American catfish and is one of 36 families in the order Siluriformes, which
also includes Asian catfish. Most catfish raised and imported from Asia are Siluriformes.
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Ictaluridae (Siluriformes from Asia) would be subject to FSIS inspection requirements. The
proposed rule provided background related to the catfish inspection but deferred the definition of
catfish to the final rule.** The final rule was not finalized before debate began on the 2014 farm
bill. The 2014 farm bill (P.L. 113-79; the Agricultural Act of 2014) defined catfish as all fish in
the order Siluriformes and required USDA to finalize regulations for food safety inspections of
catfish no later than 60 days after enactment of the law. As of August 15, 2015, the catfish rule
had not been published in the Feederal Register. The 2014 farm bill also required USDA and FDA
to execute an MOU to improve interagency cooperation on food safety and fraud prevention. The
MOU was finalized in April 2014.

State Regulation of Seafood Labeling

In addition to federal requirements, states regulate the labeling and branding of seafood under
state versions of FFDCA. For example, in Alaska “no person may label or offer for sale any food
fish product designated as halibut, with or without additional descriptive words, unless the food
fish product is Hippoglossus or Hippoglossus stenolepsis.”* In California, an individual who
sells an}zscommodity in less quantity than what is represented is guilty of a misdemeanor
offense.

Often federal and state agencies coordinate efforts to enforce seafood safety and fraud standards.
For example, state agencies, the shellfish industry, FDA, NOAA, and the Environmental
Protection Agency work cooperatively under the National Shellfish Sanitation Program (NSSP).
NSSP promotes the sanitary control of shellfish produced and sold for human consumption.
Foreign governments also participate in NSSP through international agreements with FDA. NSSP
provides program guidelines, state growing area classification, and dealer certification programs.
One of the main objectives of NSSP is to ensure shellfish are not harvested from polluted waters.
This standard is especially important for species of shellfish such as clams and oysters that are
often consumed raw.

Fraudulent or Deceptive Practices

Mislabeling or Substituting Species

Substituting an inexpensive species for one of higher value can be relatively easy. The differences
in the taste and texture of different fish species’ flesh may be subtle, and therefore it is frequently
difficult to identify a species in fillet form, especially after it is prepared for consumption. It is
difficult to generalize on the occurrence of misidentified species because the practice varies
significantly by species, product form, and region. Further, the success of those who perpetrate
seafood fraud depends on not being caught and maintaining the deception as long as possible.

Most independent reports indicate that the level of fraud can be significant. For example, a
Consumer Reports study of seafood sampled from New York, New Jersey, and Connecticut found
that 20% to 25% of seafood products were mislabeled.* The Los Angeles County Department of

* USDA, FSIS, “Mandatory Inspection of Catfish and Catfish Products,” 76 Federal Register 10434-10467, February
24,2011,

*2 Alaska Stat. §17.20.045.
43 California Business and Professions Code §12024.

* «Mystery Fish,” Consumer Reports Magazine, December 2011, at http://www.consumerreports.org/cro/magazine-
archive/2011/december/food/fake-fish/overview/index.htm.
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Public Health conducted a cooperative survey of seafood substitution made by businesses selling
seafood. The survey found that of 103 retail food facilities (66 restaurants and 37 food markets),
74% had seafood label misbranding or false and/or misleading advertisement on menus, menu
boards, or display cards.”® Instances of mislabeling also include imported farmed salmon being
falsely identified as wild Alaska salmon,* frozen seafood being marketed as fresh product, and
confusion over seafood being marketed as organic. In response to these reports, FDA began
collecting samples from the wholesale distribution chain, prior to the point of final sale, and a
limited amount of samples from the point of import.*” When compared to the FDA’s Seafood List,
a guide to acceptable market and common names for imported seafood and seafood sold in
interstate commerce, 15% of the samples were found to be incorrectly labeled.

Fraud can be perpetrated in a variety of ways and at different market levels. Problems can arise
from substitution at the restaurant level, misrepresentation by the restaurant supplier, or product
misidentification anywhere in the harvesting and processing system. It is often difficult to
determine who may have been at fault, especially if there is collusion. Intentional fraud, rather
than human error, is more likely to have occurred when cheaper species are consistently
mislabeled as more valuable species, rather than the other way around. One study, based on an
analysis of mitochondrial DNA sequences, revealed that 77% of the fish sold in the U.S.
marketplace as red snapper, Lutjanus campechanus, belonged to other species of the Lutjanidae
family. In these cases, identification of other snapper species as red snapper is illegal.”® In another
case, a seafood wholesaler in Alabama was convicted of selling Asian catfish and Lake Victoria
perch as groupers, and farm-raised shrimp as wild-caught shrimp.*

Determining the Identity of Fish Species

Regulators and consumers are faced with the challenge of identifying fish species to detect substitution in the

marketplace. Fish can be difficult to identify especially in fillet or other processed forms. Until recently FDA has
depended on isoelectric focusing electrophoresis of soluble muscle proteins, a method that requires subjective
interpretations of results and is not reliable for species identification of heat-processed or dried fish products.3°

Each species of fish has a unique DNA sequence, sometimes referred to as a barcode. Scientists can accurately
determine the identity of a species by testing DNA from small samples of its flesh. The Fish Barcode of Life is a
collaborative international effort that is establishing a reference library of DNA barcodes for fish species.>! Since
2007, FDA and the Smithsonian Institution have been developing DNA identification methods for regulatory use. FDA
has developed methods and standards that are consistent across FDA laboratories and compiled a website of DNA

* Jonathan E. Fielding, Director and Health Officer, Mislabeled Seafood Sold in Restaurants and Grocery Stores
Overview, County of Los Angeles Public Health, Los Angeles, CA, November 1, 2012.

* For an Alaskan perspective on seafood fraud, see Barb Cooper, “Fish Faking,” Alaska, vol. 77, no. 10 (December
2011/January 2012), pp. 32-42.

T EDA, Summary of FDA’s sampling efforts for seafood species labeling in FY12-13, College Park, MD, September
2013, at http://www.fda.gov/downloads/Food/GuidanceRegulation/GuidanceDocumentsRegulatorylnformation/
Seafood/UCM419983.pdf.

8 p, B. Marko et al., “Fisheries: Mislabeling of a Depleted Reef Fish,” Nature, vol. 430 (July 2004), pp. 309-310. FDA
policy states that labeling or sale of any fish other than Lutjanus campechanus as red snapper constitutes a misbranding
in violation of the Federal Food Drug and Cosmetic Act of 1938 (FFDCA, 21 U.S.C. 88301 et seq.).

*U.S. Department of Justice, “Seafood Wholesaler Owners Sentenced in Alabama for Selling Falsely Labeled Fish,
Smuggling and Misbranding Seafood Products,” press release, May 5, 2011, at http://www.justice.gov/opa/pr/2011/
May/11-enrd-577.html.

% EDA, “DNA-based Seafood Identification,” at http://www.fda.gov/food/foodscienceresearch/
dnaseafoodidentification/default.htm.

51 International Barcode of Life, FDA using barcoding to spot fish fraud, Barcode Bulletin, March 2012, at
http://ibol.org/fda-using-barcoding-to-spot-fish-fraud/.

Congressional Research Service 8




Seafood Fraud

barcodes for common seafood items. The website provides data for 41 | species, with scientific names, DNA
sequences, and photographs of most specimens.52 Fish now can be sampled and compared to reference samples in the
library to confirm their identity. The costs of identification have fallen significantly as DNA techniques have been
refined and the costs of DNA-sequencing equipment have fallen. FDA now performs these tests in many of its
regional field laboratories as part of investigations related to seafood fraud.

Because large quantities of seafood are imported for U.S. consumption, some portion of the
mislabeling problem undoubtedly originates with foreign suppliers. To address this concern FDA
has issued an import alert on species substitution to provide guidance to agency field personnel
about the manufacturers and/or products at issue.”® Asian catfish (basa and tra) may illustrate the
magnitude of the problem. Although import volumes exceed 50 million pounds annually for these
species, they sometimes are identified incorrectly in the domestic marketplace. For example, in
2012, a California seafood corporation was fined $1 million for selling Asian catfish as grouper.>

Common Names of Fish

Although species substitution may be intentional for certain species and products because of their
differing values, it also occurs unintentionally because the identities of species are easily
mistaken. Table 1 provides a list of some common illegally substituted species. Common names
such as red snapper are sometimes used for a variety of different species both unintentionally and
intentionally.

Table |. Examples of Common lllegally Substituted Seafood
(less expensive products are in column B)

A B

Red Snapper Pacific Rockfish

Red Snapper Various Snappers

Mahi Mahi Yellowtail (Seriola lalandi)
Swordfish Mako Shark

Orange Roughy Oreo Dory or John Dory
Cod Alaska Pollock

Halibut Sea Bass

Dover Sole Arrowtooth Flounder
Red Drum Black Drum

Snapper (Lutjanus sp.) Tilapia

Grouper Basa or Tra

Lake or Yellow Perch White Perch or Zander
Caviar (sturgeon species) Paddlefish or Other Fish Roe

S2EDA, “Vertebrates: Reference Standard Sequence Library for Seafood Identification,” at http://www.fda.gov/Food/
FoodScienceResearch/DNASeafoodldentification/ucm238880.htm.

53 EDA, Import Alert 16-04, Misbranded Seafood, January 7, 2014, at http://www.accessdata.fda.gov/cms_ia/
importalert_13.html.

% NOAA, FishWatch: U.S. Seafood Facts, “Combating Seafood Fraud,” at http://www.fishwatch.gov/buying_seafood/
combating_seafood_fraud.htm.
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A B

Walleye Sauger or Alaska Pollock
Chum Salmon Pink Salmon

Salmon Steelhead Trout

Blue Crab Meat Imported Crab Meat
Wild-Caught Salmon Farm-Raised Salmon

Source: Food and Drug Administration (FDA), FDA’s Examples of Substituted Seafood, at http://www.fda.gov/
Food/FoodScienceResearch/RFE/ucm071528.htm.

The two main provisions that cover the naming of fish are Section 403 of FFDCA, which
addresses misbranded food, and Title 21, Section 102.5, of the Code of Federal Regulations,
which sets forth general principles for common or usual names for non-standardized food. FDA
recognizes the acceptable market name as the appropriate label for seafood products in interstate
commerce. The acceptable market name “is a name that FDA recognizes as a suitable statement
of identity in labeling a species” and fairly represents the identity to consumers. The use of
vernacular names is discouraged because a species may have different vernacular names in
different regions and because different species may be called by the same vernacular name. A
common or usual name is the “prevalent and meaningful name by which consumers ordinarily
identify the food.” Often the common name and acceptable market name are the same. For
example, sablefish, Anoplopoma fimbri, has the same market and common name. If they are not
misleading, FDA generally regards common names as appropriate seafood names.

The Seafood List

The term seafood includes an exceptionally large number and variety of species. In 1988, FDA
and NOAA developed its Seafood List. In addition to serving as a guide to acceptable market and
common names, the list can be used as a standard reference to reduce confusion among
consumers and provides an authoritative source for processors, retailers, and other vendors.”
FDA’s guidance documents are recommendations, and thus the Seafood List does not establish
legally enforceable requirements. In 1993, FDA published an updated and expanded Seafood List
to include invertebrate species (mollusks and crustaceans) as well as finfish. The list is updated
every six months and includes the following display for each species:

e type (vertebrate, invertebrate, crustacean);
e acceptable market name (e.g., grouper);
e common name (e.g., red grouper); and

e scientific name (e.g., Epinephelus morio)

The list includes 1,827 seafood species and species groups, 1,737 common names, and 555
market names for seafood items.”’ Often the acceptable market name is more general than the
more specific common name. For example, there are 47 different species listed with the market
name of grouper, all of which have different common names. In this case, one market name may

% 63 Fed. Reg. 20,148 (April 23, 1998).
% FDA, “The Seafood List,” at http://www.accessdata. fda.gov/scripts/fdcc/?set=seafoodlist.

% For some species and species groups, a common name is not provided, but all species and species groups have a
market name.
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be used for a number of different grouper species. Use of either the acceptable market name or
the common name assures seafood venders that their labeling of seafood will comply with FDA
regulations.

For some species, compliance policy guides (CPGs) are issued by FDA to provide acceptable
labels for a product or species. For example, less desirable and valuable fish such as West Coast
rockfishes and other snapper and grouper species have been labeled as red snapper. A CPG has
been issued that identifies red snapper as the species Lutjanus campechanus, and the sale of other
fish by this name constitutes misbranding in violation of the FFDCA.® Sometimes a regulation
may become necessary when guidelines either are not adhered to consistently or do not resolve
differences that distinguish certain foods. For example, a regulation establishes common or usual
names for certain kinds of crabmeat. Each name is associated with specific species of crab.*

Recent state efforts in California illustrated the difficulties related to using common and market
names. In August 2014, the California legislature passed S.B. 1138 to address the problem of
seafood fraud. The bill would have required the labeling of all fish and shellfish by their common
name and of whether a species is wild-caught or farm-raised.° Seafood industry representatives
opposed the bill. They claimed it would have generated confusion and been difficult to enforce
because of the large number of common names for seafood. Governor Jerry Brown supported the
intent of the measure but vetoed the bill. The governor stated that species-specific labeling of
seafood would not be achieved easily and that the legislation would have created uncertainties
and complexities that would have been difficult to resolve.”

Low Weights, Undercounting, and Overtreating

Consumers or businesses in the seafood supply chain receive less product for their money than
advertised and anticipated when seafood businesses employ inaccurate (low) counts or net
weights (short-weighting) and overtreatment.® These practices also constitute mislabeling
offenses under FFDCA. Some businesses resort to these practices because the chances of being
caught may be low and it makes their products appear relatively inexpensive and increases
profits, at least in the short run.

The FDA standard for breaded shrimp requires that such a product contain at least 50% shrimp.
Overbreading may cause consumers to pay shrimp prices for excess bread crumbs. Frozen fillets,
shrimp, crab legs, and other products normally are protected from dehydration (freezer burn) with
the application of a light glaze of ice. Excessive amounts of glaze (over-glazing) that are not
accounted for can be used deliberately to increase the apparent weight, and therefore the apparent
value, of the delivered product. On February 20, 2009, FDA reissued its 1991 guidance, warning
the seafood industry that the net weight of frozen seafood may not include the weight of glazing
and that violations of this kind may be criminally prosecuted as felonies.® Recent comments

8 EDA, “CPG Sec. 540.475 Snapper Labeling,” at http://www.fda.gov/ICECI/ComplianceManuals/
CompliancePolicyGuidanceManual/ucm074504.htm.

%921 C.F.R. §102.50.

80 5.B.-1138 Fish and shellfish: labeling and identification, enrolled September 03, 2014, at
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1138.

81 Alexei Coseff, “Jerry Brown Vetoes Seafood Labeling Bill,” Sacramento Bee, September 30, 2014.

82 For more background on this practice, see James Wright, “The Weighting Game: The Seafood Industry Addresses
Short-Weighting with Little Assistance,” Seafood Business, July 2009, at http://www.seafoodbusiness.com/
articledetail.aspx?id=4294994041.

83 EDA, “Guidance for Industry: 1991 Letter to Seafood Manufacturers Regarding the Fraudulent Practice of Including
(continued...)
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submitted to the presidential task force on combating IUU fishing and seafood fraud by the
Southern Shrimp Alliance stated that greater efforts are needed to stop short-weighting of seafood
products.®

The seafood industry uses sodium tripolyphosphate (STPP) to retain moisture in products so as to
prevent freezer burn. When properly used, STPP can be a legitimate means for aiding processing
and maintaining product quality. However, STPP can be misused to retain excess moisture in
seafood products. For example, Atlantic sea scallops or shrimp may absorb excessive water after
prolonged soaking in an STPP-water solution. Such excess water misrepresents the product’s total
weight and value when seafood prices are charged for the extra water. In addition to paying for
excess water, shrimp can be bumped to a higher weight class (lower count per pound), which can
increase the price per pound. Seafood treated with STPP or other water-retaining chemicals must
be accurately labeled to identify this treatment. However, FDA rescinded moisture-percentage
requirements in 2004 and now only requires that additives be listed on labels. NOAA’s seafood
inspection handbook assumes that scallops with a moisture content of greater than 83% have been
treated and should be properly labeled as such.?® No moisture guidelines or standards exist for
shrimp. Some critics suggest that the use of all water-retention chemicals (primarily phosphates)
should be prohibited in fish and shellfish.

Altered Color

Fish fillets can be treated with carbon monoxide (CO) to give fish flesh a fresher-appearing
reddish tint. The growing use of CO (also referred to as tasteless smoke or TS) as a pigment
fixative has alarmed some consumer advocates who say it deceives shoppers who depend on
color to help them avoid spoiled fish. Seafood industry representatives assert that TS/CO is a
legitimate preservative, and FDA has responded that it has no questions at this time regarding an
industry determination that TS/CO is a substance generally recognized as safe (GRAS).%
However, FDA has not made its own determination as to whether TS/CO is GRAS. A seafood
safety concern occurs when the flesh of certain species, such as tuna, develops toxic levels of
histamine through time and/or temperature abuse. Some assert that CO treatment may mask
visual cues indicating that such flesh is decomposed and toxic. Consumer advocates have urged
FDA to conduct a formal evaluation of this treatment’s impact on consumer safety.®” FDA
considers tuna to be misbranded if it is treated with TS/CO but not labeled to indicate that it
contains a preservative and thus purports to be unprocessed, fresh, or fresh-frozen tuna.®

(...continued)

Glaze (ice) as Part of the Weight of Frozen Seafood,” February 2009, at http://www.fda.gov/Food/GuidanceRegulation/
GuidanceDocumentsRegulatorylnformation/Seafood/ucm123018.htm.

8 etter from John Williams, Executive Director, Southern Shrimp Alliance, to Laurel Bryant, Chief of External
Affairs, National Marine Fisheries Service, September 2, 2014, at http://www.shrimpalliance.com/wp-content/uploads/
2014/09/SSA-comments-on-Presidents-Task-Force-on-lUU-and-seafood-fraud-9-2-14.pdf.

8 NOAA, Seafood Inspection Program, Inspection Manual 25, (Silver Spring, MD: 2011), p. 91.

8 | etter from Janice F. Oliver, Deputy Director, Center for Food Safety and Applied Nutrition, FDA, to Martin J.
Hahn, Hogan and Hartson L.L.P., March 10, 2000, at http://www.fda.gov/Food/IngredientsPackagingLabeling/GRAS/
Noticelnventory/ucm154892.htm.

87 U.S. Congress, House Committee on Energy and Commerce, Subcommittee on Oversight and Investigations,
Statement by Dr. David Acheson, Associate Commissioner on Foods, FDA, Recent Food Safety Activities at the Food
and Drug Administration, 110" Cong., 1% sess., November 13, 2007.

88 U.S. Department of Commerce, NOAA, USDC Verified Facilities of Fishery Products Treated with Carbon
Monoxide and Filtered Smoke Gas, Seafood Inspection Program, October 21, 2003, at http://seafood.oregonstate.edu/
.pdf%20Links/USDC-Verified-Facilities-of-Fishery-Products-Treated-with-Carbon-Monoxide-and-Filtered-Smoke-
(continued...)

Congressional Research Service 12



Seafood Fraud

Some aquaculture operations use color additives such as canthaxanthin or astaxanthin in feed to
impart a more orange color to fish flesh of salmon or trout.*® If not for these color additives, the
flesh of the farmed varieties of these fish would be a possibly less appealing, paler color. Under
specified conditions, use of these additives in feed for salmonid fish is legal as long as fish are
properly labeled to identify that this treatment has been used.”

Transshipment and Mislabeling to Avoid Customs Duties

Transshipment occurs when foreign producers ship goods through a second country en route to
the United States. Although transshipment is generally legal and commonly used in the ordinary
course of business, it is illegal if done for the purpose of circumventing duties and other
applicable trade restrictions. For example, shrimp from China reportedly have been shipped to the
United States by way of Cambodia and Malaysia to avoid paying antidumping duties levied by
the United States on shrimp imported from China.”* In other cases, seafood such as Asian catfish
has been mislabeled as sole specifically to avoid paying antidumping duties."

Mislabeling the country of origin is another example of fraud. Without labeling, consumers rarely
would be able to distinguish a product’s country of origin. For example, some businesses may
falsely claim their seafood product is domestic when it is actually imported from another country.
Particularly for seafood, some difficult questions are related to the meaning of the term country of
origin. For example, is a product’s origin best represented by where the seafood was caught, the
flag of the harvesting vessel, where the harvest was first landed, where the product was first
processed, or where it was last or secondarily processed?”® Some consumers and businesses have
become more interested in tracing seafood throughout the supply chain so the source of and
liability for any mislabeling can be more easily identified.”

Traceability of Seafood

During the last several decades, international seafood trade and movement of seafood throughout
the United States have increased. Most seafood is no longer obtained from local sources; more
than 90% of seafood consumed in the United States is imported.” This shift has led to greater
industry and consumer interest in tracing seafood throughout the supply chain from fishing vessel

(...continued)

Gas.pdf.

% Fereidoon Shahidi, Metusalach, and Joseph A. Brown, “Carotenoid Pigments in Seafoods and Aquaculture,” Critical
Reviews in Food Science and Nutrition, vol. 28, no. 1 (1998): 1-67.

21 C.F.R. §73.35; 21 C.F.R. §73.75.

™ Department of Commerce, “Administrative Review of Certain Frozen Warmwater Shrimp From the People’s
Republic of China,” 77 Federal Register 53856-53862, September 4, 2012. U.S. Congress, House Committee on Ways
and Means, Subcommittee on Trade, Supporting Economic Growth and Job Creation Through Customs Trade
Modernization, Facilitation, and Enforcement, 112" Cong., May 17, 2012.

2 NOAA, “NOAA Investigations Into Mislabeling Seafood Protects Consumers and Fishermen,” press release,
February 4, 2011, at http://www.noaanews.noaa.gov/stories2011/20110204_seafoodmislabeling.html.

" For example, some seafood products such as pink salmon are harvested in Alaska, shipped to China for processing,
and exported from China to the United States.

™ Ami Petersen and David Green, Seafood Traceability: A Practical Guide for the U.S. Industry, North Carolina Sea
Grant, Report UNC-SG-06-04, 28 p.; at http://www.ncseagrant.org/files/seafood_traceability.pdf.

S NOAA, FishWatch: U.S. Seafood Facts, “Outside the U.S.,” at http://www.fishwatch.gov/farmed_seafood/
outside_the_us.htm.
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or aquaculture operation to the final consumer. The Bioterrorism Act of 2002 (P.L. 107-188)
requires producers, distributers, importers, transporters, and packers to maintain records of the
sources and recipients of its products, or one step forward and one step back in the supply chain.”
The law also requires businesses to make these records available to FDA when there is a
reasonable belief that adulterated food presents a threat of serious adverse health consequences or
death to humans or animals.

Seafood traceability can be used to identify, locate, and withdraw harmful products from stores
and restaurants. Traceability of products also can identify where fraud occurs in the supply chain
or detect seafood products obtained from IUU activities. Consumers are becoming more
concerned with product quality, identity, and sustainability. Currently, most seafood businesses do
not provide information such as where, how, and when a specific seafood item was caught. Some
fisheries are certified as sustainable by nongovernmental organizations and labeled as such to
convey this information to consumers. For certified products, traceability through the supply
chain is required to confirm the origin and identity of seafood products.

Some segments of the fishing industry believe that adopting systems to trace products from
“capture to plate” can improve profits. Tracking requires tagging fish at the time of capture and
recording related information such as vessel, date, species, weight, and location of capture at the
time of unloading. This information is linked to products as barcodes or tags as they move
through the supply chain. Because fish are a perishable commodity, the ability to quickly identify
products and their location can improve efficiency and decrease waste. Traceability also can
improve customer service by providing the capacity to quickly identify and correct problems
when they occur.

Whether similar information should be required for all seafood items and markets remains an
open question. Broad adoption of seafood tracing systems would require universal standards and
information from across businesses in the supply chain. Although more information could
decrease costs associated with seafood fraud and potentially improve efficiency, these gains
would need to be weighed against potential costs of developing and maintaining the traceability
system.

Losses Associated with Seafood Fraud

There are no estimates of total economic losses associated with seafood fraud, but costs to
consumers and legitimate seafood business likely are substantial. When seafood products are
short-weighted, the losses to the buyer or consumer are in proportion to the difference between
the labeled and actual weights. In 2012, U.S. consumers spent $82.6 billion for seafood products,
which includes $55.2 billion in expenditures at food service establishments and $26.8 billion in
retail sales for home consumption.”” When paying for excess water or breadcrumbs, consumers
may sustain direct losses in proportion to the excess filler used to increase the weight of the
product. The National Institute of Standards and Technology speculated that if only 2% of the
weight %f all seafood is short-weighted, the annual loss to consumers could be as high as $1.6
billion.

6 National Fisheries Institute, U.S. Seafood Traceability Implementation Guide, Issue 1.1, March 2011.
" National Marine Fisheries Service, Fisheries of the United States 2012, (Silver Spring, MD: September 2013), at
http://www.st.nmfs.noaa.gov/Assets/commercial/fus/fus12/01_front2012.pdf.

8 David Sefcik, “Seafood Fraud - Where Are We Now?,” Weights and Measures Connections, vol. 2, no. 7 (December
11, 2011).
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Consumers may incur losses when purchasing a lower-valued substitute for the price of a higher-
valued product. They also may gain less utility from consuming a product of lower quality even
when they are unaware of whether substitution has taken place. Consumers may find inferior
substitutes to be less desirable and factor this experience into future food purchases. It is not clear
whether the amount of fraud and deception in seafood sales and marketing is increasing, but
media and nongovernmental organization attention to this issue has raised its profile with the
public. These reports may deter consumers from purchasing seafood because of suspicions that
they may not be getting the product they expect. Both consumer experiences and reports of
seafood fraud may change consumer tastes and preferences for seafood products and decrease
demand for seafood.

For example, a study of Floridians found that 62% of respondents were familiar with media
reports of restaurants substituting lower-valued species for grouper.”” Among respondents who
were aware of the reports and order grouper at restaurants, 39% said they were less likely to
purchase grouper at restaurants, 21% said they were less likely to purchase grouper for home
consumption, 13% said they were less likely to order other types of fish at restaurants, and 9%
said they were less likely to purchase other fish for home consumption. Study participants were
willing to pay $0.83 to $3.18 more for grouper entrees in restaurants if these products were
supplied with an integrity label.*

The seafood industry also is likely to sustain losses because of the lower consumer perception of
its products and a related decrease in demand. A decrease in demand would result in lower prices
and losses in revenue to law-abiding businesses. These businesses also compete with those selling
fraudulent products for lower prices. Lower-priced substitutes, albeit fraudulent, can put
downward pressure on prices for legitimate, high-quality products.

Industry Initiatives

In 1986, the Southeastern Fisheries Association introduced a Seafood Product Quality Code
program—one of the first efforts by a fisheries trade association to inform wholesale and retail
seafood buyers.* The code, a voluntary educational and promotional concept developed by the
seafood industry, cataloged the industry’s recommended measures for product quality of specific
seafood products.®* Each product, such as raw headless shrimp, is listed with a description of its
characteristics, such as production method, product types, product forms, quality attributes,
packaging, and labeling. The availability of this information was intended to increase quality and
safety awareness and to improve communication between buyers and sellers.

In October 2006, concerns that seafood fraud had eroded consumer confidence in seafood led the
National Fisheries Institute (NFI) to announce an initiative to promote economic integrity within

™ Andrew J. Ropicki, Sherry Larkin, and Charles Adams, “Seafood Substitution and Mislabeling: WTP for a Locally
Caught Grouper Labeling Program in Florida,” Marine Resource Economics, vol. 25, no. 1 (2010), pp. 77-92.
Hereinafter cited as Ropicki et al. 2010.

% The survey stated that the integrity label would guarantee the fish is fresh grouper caught in Florida. Ropicki et al.
2010.

8 The program was funded under a Saltonstall-Kennedy Act grant.

82 Southeastern Fisheries Association, Seafood Product Quality Code, 2000, at http://seafood.oregonstate.edu/
.pdf%20Links/Seafood-Product-Qaulity-Code.pdf.
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the seafood industry. NFI officially launched its Better Seafood Bureau in July 2007.%
Implementation of this initiative identified three primary concerns:

e transshipment of products to avoid antidumping and countervailing duties;
e mislabeling of products or species substitution; and

e mislabeling of weights or counts of products.

NF1 is pursuing its initiative by obtaining commitments from the CEOs of NFI member
companies to comply with industry principles of economic integrity and to report suppliers
committing economic fraud.?* As part of its economic integrity initiative, NFI reported that, in the
year ending in August 2008, it sent more than 80 letters to FDA documenting specific examples
of fraudulent weights.

However, NFI has not been an advocate for new seafood fraud laws. NFI has maintained that
“FDA needs to fulfill its mandate to fight seafood fraud” and “enforce laws that are already on the
books.”® Tt contends that calling for new laws suggests some advocacy groups do not understand
the issue. NFI adds that its “members have been aggressive in rooting out bad actors and pushing
regulators to enforce laws designed to stop this type of activity.”®® In 2013, NFI and the National
Restaurant Association signed an MOU to join forces in the fight against seafood fraud.®’

Administration Initiative

On June 17, 2014, President Obama released a presidential memorandum entitled
“Comprehensive Framework to Combat Illegal, Unreported, and Unregulated Fishing and
Seafood Fraud.”®® The memorandum called on executive departments and agencies to use
existing authorities to combat [UU fishing and seafood fraud. The memorandum also established
a task force composed of senior-level federal agency representatives to develop recommendations
for a comprehensive framework that targets I[UU fishing and seafood fraud. On March 15, 2015,
the task force released its final recommendations, which included both international and domestic
measures.®® The task force’s 15 recommendations are organized according to the following
categories:

8 The name was officially changed to the Better Seafood Board in May 2009 to avoid confusion with the Better
Business Bureau.

8 Better Seafood Board, “About the Better Seafood Board,” at http://www.aboutseafood.com/about/about-nfi/better-
seafood-board.

8 National Fisheries Institute, “National Fisheries Institute Says FDA Should Enforce Seafood Fraud Laws, Congress
Need Not Pass New Ones,” press release, February 20, 2013, at http://www.aboutseafood.com/press/press-releases/
media-alert-4.

% hid.

8 National Fisheries Institute, “Trade Associations Sign MOU Aimed at Quashing Dishonest Practices,” press release,
September 23, 2013, at http://www.aboutseafood.com/press/press-releases/nfi-nra-fight-seafood-fraud-menu-
mislabeling.

8 The White House, Office of the Press Secretary, “Presidential Memorandum—Comprehensive Framework to
Combat Illegal, Unreported, and Unregulated Fishing and Seafood Fraud,” press release, June 17, 2014, at
http://www.whitehouse.gov/the-press-office/2014/06/17/presidential-memorandum-comprehensive-framework-
combat-illegal-unreporte.

% presidential Task Force on Combating IUU Fishing and Seafood Fraud, Action Plan for Implementing the Task
Force Recommendations, March 2015.
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¢ International: Work with international governments, regional fisheries
management organizations, and others to combat [UU fishing and seafood fraud
at the international level.

¢ Enforcement: Strengthen enforcement tools to combat IUU fishing.

e Partnership: Create and expand partnerships with U.S. state and local
governments, industry, and nongovernmental organizations to identify and
eliminate seafood fraud and IUU seafood in U.S. commerce.

o Traceability: Create a risk-based traceability program to track seafood from
harvest to entry into U.S. commerce to prevent entry of illegal product into the
supply chain and better inform retailers and consumers.

The National Ocean Council has been changed with establishing an IUU Fishing and Seafood
Fraud Committee to coordinate implementation of the task force’s recommendations.”

IUU fishing occurs throughout the world, and a significant portion of seafood entering the United
States reportedly is obtained from [UU fishing activities. Although IUU fishing may be a
significant problem, some have questioned whether IUU fishing and seafood fraud should be
addressed as part of the same initiative.” Those who harvest seafood illegally may attempt to
avoid detection by concealing its origin or mislabeling seafood, but seafood fraud can occur
whether seafood products are harvested legally or illegally. Some have recommended that [UU
fishing needs to be addressed at the source, before the product enters the market system. In
contrast, seafood fraud may occur at different points in the supply chain and needs to be
addressed accordingly. Furthermore, some explain that the terms seafood fraud and IUU are
being used very broadly and question whether they need to be redefined or categorized to address
specific types of illegal activity.”

GAO Seafood Fraud Report and

Agency Coordination

In February 2009, the Government Accountability Office (GAO) released a report on seafood
fraud that focused on the federal government’s role in addressing this problem.** GAO concluded
that federal agencies have not taken advantage of opportunities to share information that could
benefit individual agency efforts to detect and prevent seafood fraud, and have not identified
similar and sometimes overlapping activities that could be better coordinated to use limited
resources more efficiently. The reported concluded that the lack of collaboration among Customs
and Border Protection, National Marine Fisheries Service (NOAA), and FDA has resulted in
overlapping actions and inefficient use of resources.

% The National Ocean Council (NOC) was established by E.O. 13547 to implement the National Ocean Policy.
Membership of the NOC includes the secretaries of most federal departments and other high-ranking officials who have
responsibilities related to ocean management.

% John Sackton, “Industry urges feds IUU and Seafood Fraud Task Force to keep the two issues separate,” Seafood
News, September 2, 2014.

%2 For the 1UU fishing definition in NMFS regulations, see 50 C.F.R §300.201.

% U.S. Government Accountability Office, Seafood Fraud: FDA Program Changes and Better Collaboration among
Key Federal Agencies Could Improve Detection and Prevention, February 2009, GAO-09-258, 49 p.
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According to GAO, FDA has considered detection of seafood fraud-related violations to be a low
priority and has devoted minimal resources to this activity.** At the time of GAO’s study in 2009,
FDA program guidance to field staff stated that “no resources have been allocated for seafood
fraud-related work, and resource expenditures in this area should be kept to a minimum.”® FDA
officials stated that, “the agency does not have the staff or resources to address economic fraud in
addition to their food safety responsibilities.”® Since GAO released its report in 2009, FDA has
dedicated resources to improving DNA testing for seafood fraud, collecting data related to the
occurrence of seafood fraud, and launching an online training module related to seafood fraud.”

GAO also questioned whether seafood safety requirements of FDA’s Hazard Analysis Critical
Control Point (HACCP) regulations should include seafood fraud. Under HACCP, domestic
processors are required to prepare site- and product-specific plans that analyze potential safety
hazards, identify where possible hazards occur during processing, monitor hazard control points,
and determine how hazards will be controlled. Importers of seafood produced in other countries
also must take steps to verify that the products obtained from foreign processors are in
compliance with HACCP rules. When HACCP regulations were developed in 1995, FDA also
proposed guidelines for using an HACCP-based approach to control economic fraud under
FFDCA. However, measures related to economic fraud were not included in the HACCP
regulations that FDA adopted for seafood safety. FDA explained that the food system would need
to mature before the agency should address matters other than food safety. GAO recommended
FDA propose changes to its HACCP regulations to include requirements for identifying and
mitigating economic fraud risks.*

On October 9, 2009, NOAA and FDA concluded an MOU to improve cooperation and
information sharing in the inspection of seafood products and establishments.*® The arrangement
attempts to address the GAO recommendations by strengthening the agencies’ partnership and
outlines procedures to work together both at headquarters and in the field. The MOU recognizes
that FDA may take NOAA inspections into account when establishing inspection priorities. The
MOU represents a broad outline of the parties’ intent to collaborate in areas of mutual interest,
but it did not create binding and enforceable obligations for either agency.
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