e, Informing the legislative debate since 1914

Congressional Research Service

April 2, 2021

The Electoral College: Options for Change and 117t Congress

Proposals

Electoral College: The Basics

American voterselect the President and Vice President of
the United States indirectly: they votein their states andthe
District of Columbia for presidential electors pledgedto the
candidates of their choice. The electors are known
collectively as theelectoral college. Article 11, Section 1 of
the U.S. Constitution assigns to each state a number of
electors equalto thetotal ofthe state’s Senators and
Members ofthe House of Representatives, a total of 538 at
present, including three electors for the District of
Columbia provided by the Twenty-third Amendment. The
Twelfth Amendment requires that candidates for President
and Vice President each win a majority of the electoral
votes cast for their office to be elected. Candidates for the
office of presidential elector are nominated by the state
political parties. In 48 of 50 states, the candidates winning
the most popular votes win all the state’s electoral votes,
the generalticket or “winner-take-all” (WTA) system;
Maine and Nebraska are theonly exceptions, awarding
electoral votesoncombined statewide and congressional
district totals. For further informationsee CRS Report
RL32611, The Electoral College: How It Worksin
Contemporary Presidential Elections.

Electoral College: The Record

Since the first presidential election was conducted under the
Twelfth Amendment in 1804, the electoral college has
delivered a majority ofelectoral votes to candidates for
Presidentand Vice Presidentin 54 of 55 contests, a rate of
98.2%, measured bywinninga majority of electoral votes.
When measured by electoral and popular votes, it has
delivered the presidency to the candidates who won a
majority of electoral votes and a plurality or majority of
popularvotesin 45o0f 50 elections—a rate of 90.0%—nheld
since the election of 1824, the first for which relatively
complete popular votereturns are available. Over time,
consistency betweenthe electoraland popular vote winners
has come to be seenby some as a second measure ofthe
system’s success, as the states provided for choice of
presidential electors by thevoters. Contemporary pressand
media coverage, for instance, tends to focus on boththe
popularvote campaign and theelectoral college in the
states. The exceptions here are four presidential elections—
1876, 1888, 2000, and 2016—in which candidates were
elected who won a majority ofelectoral votes, but fewer
popularvotes thantheir principal opponents. In a fifth
election, 1824, none of four major candidateswon a
majority of electoral or popular votes. This instance led to
contingent election of the Presidentin the House of
Representatives. For information on contingent election, see
CRS Report R40504, ContingentElectionofthe President
and Vice Presidentby Congress: Perspectives and
Contemporary Analysis.

Electoral College Reform: Pro and Con

The performance of the electoral college has not protected
the systemfrom criticism and demands for change. More
than 700 proposals toreformorabolish it have been
introduced in Congress since 1800.

A major criticism centers onthe Constitution, which
provides forindirect election ofthe Presidentand Vice
President by electors, rather thanvoters. Indirect election,
critics assert, was acceptable in the 18" century, but is
incompatible with the norms of contemporary democratic
government in the United States. A second constitutional
criticism is that the systemhas elected Presidents who won
the electoral college but who received fewer popular votes
than their opponents, most recently in 2000 and 2016. Here
again, reformadvocates maintain that this is irreconcilable
with the democratic principle of majority rule. Another
criticism is that faithless electors occasionally vote for
candidates other thanthose to whomthey are pledged. In
2020, however, the Supreme Court ruled (in Chiafalo v.
Washington) that laws in approximately 32 states and the
District of Columbia requiring electors topledge to vote for
their parties” nominees for President and Vice President, 15
of which provide penalties for or replacement of faithless
electors, are constitutionally valid. For further information
and a legalanalysis, see CRS Legal Sidebar LSB10515,
Supreme CourtClarifies Rules for Electoral College: States
May Restrict Faithless Electors.

Additional structural critiques assert that the system’s
allocation of electoral votes provides an advantageto less
populous states, and that it does notaccount for changes in
state population between each census-driven decennial
reapportionment of Representatives (and therefore electors).
A widely criticized nonconstitutional feature of the
electoral college is the WTA systemused in 48 states and
the District of Columbia. In WTA states, the candidates
winning the most popular votes in astatetake allthe state’s
electoral votes, no matter how close the popular vote
margin. Critics claim WTA thus disenfranchises voters who
choose thelosing candidates. They alsoassert thatthe
systemfacilitates various “biases”thatare alleged to favor
different statesand groups, forexample, the alleged
electoral college “lock,” a questionable phenomenonthat is
claimed to have provide a nearly insuperable electoral
college advantage to one orthe other of the political parties
atvarious pointsin time.

Electoral college defenders assert that the systemis durable
because ofits record of performance, noting that it has
delivered an electoral vote majority in 54 of 55 presidential
elections since 1804, and an electoral college winner who
also received a popular vote plurality or majority in all but
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five ofthose elections. Theyalso maintain that it is
democratic because presidential electors are popularly
elected. Froma practical standpoint, they claimthat it is a
key support ofthe federal system, thatit has contributedto
a stable and moderate political party system, and that by
tending to magnify electoral vote margins, WTA actually
enhances thewinning candidate’s legitimacy.

Prospects for Change

Because many ofthe electoral college system’s procedures
are set by the Constitution, it would take a constitutional
amendment to reviseor replace them. The Constitution,
however, is not easily amended: proposal by Congress
requires a vote by two-thirds of Senators and
Representatives, followed by ratification by three-fourths of
the states. In addition, amendments adopted since the 18"
Amendment have usually includeda seven-year ratification
deadline. Accordingto the Senate Historian, approximately
11,770 amendments were introduced between 1789and
2019; 33 were proposed by Congress,and 27 have been
ratified. Congressactively considered electoral college
reformor replacement fromthe 1940s through the 1970s,
but no proposed amendment reached thefloor of either
chamber after 1979. Since the 2016 election, congressional
interest has revived, focusing onamendments thatwould
replace the electoral college systemwith direct popular
election.

Reform Options

Reform optionsinclude proposals to retain the basic
electoral college system; thesewould eliminate the office of
presidential elector but retain electoral votes. Beyondthis
common feature, three principal options for reformhave
been proposed over time: (1) the automatic plan, which
would mandate thegeneral ticket WTA systemin all states
and the District of Columbia; (2) the district system,
currently adopted in Maine and Nebraska, which would
allocate electoral votes by congressional district and at-
large in each state; and (3) the proportional system, which
would award electoral votes in direct proportionto the
percentageofvotes gained by the competing candidates in
each state.

Since the late 20" century, most electoral college proposals
would eliminate the systementirely and replace it with
direct popularelection of the Presidentand Vice President,
with eithera plurality or majority of the popular vote
necessary to win.

Direct popularelection proposals fall into two categories;
the first includes resolutions thatwould establish direct
popularelection but otherwise make few other changesin
the presidential election process.

The second category would establish directpopular
election, and would also enable Congress to provide by law
for enhanced federal authority overarange of election-
related issues. Some of theseelements include authorizing
Congressto provide by law for (1) the times, places, and
manner of holding presidential elections; (2) uniform
residencestandards; (3) vacancies in presidential
candidacies; (4) a definition of citizenship forthe purposes

of voting; (5) national voter registration; (6) inclusion of
U.S. territories in the presidential election process; (7)
establishment ofan election day holiday; and (8)
congressionally legislated federal ballot access standards
for parties and candidates.

An Enlarged Federal Role in Presidential Elections?
Electoral college supporters arguably would opposeany
proposalto eliminate the systemforreasons cited earlierin
this document, but they might express added concern about
the prospect of increased federal authority over presidential
election administration. Their questions might include the
following: Would federalinvolvement in traditionally state
and local practices imposeadditional res ponsibilities and
uncompensated costs on state and local governments?
Would the states’ expenses be compensated by federal
assistance? Would an enlarged federal role in election
procedures constitute an intrusion in responsibilities
traditionally carried outby state andlocal governments?
Would a federalized election administration systembe able
to manage efficiently the wide range of differences in state
and local conditions? Wouldthere be long-termnegative
implications for federalism?

Conversely, proponents might assert that enhanced federal
authority in the context of direct popular election would be
appropriate for national elections. In the 117" Congress,
H.R. 1, the Forthe People Act 0f 2021, includes relevant
provisions. See CRS In Focus IF11097, H.R. 1: Overview
and Related CRS Products, for further information.

I 17" Congress Reform Measures
One joint resolution proposing direct popular election has
been introduced to date in the 117" Congress.

H.). Res. 14

This resolutionwas introduced onJanuary 11, 2021, by
Representative Steve Cohenandeightcosponsors. It was
referred to the House Judiciary Committee on the same day.
The resolution contains specific proposals for the
establishment of direct election. To date, there has beenno
furtheraction.

It would (1) provide for direct election of the President and
Vice Presidentby thepeople; (2) define voters as “electors
of the most populous branch” ofthe state legislature in each
state; (3) empower Congressto set“‘uniformage
qualifications”; (4) formalize the joint candidacy of
President and Vice Presidenton thesame ticket; (5) declare
the candidates winning “the greatestnumber of votes™ to be
elected; (6) authorize Congress to provide forthe “times,
places, and mannerof holding suchelectionsand
entitlement to inclusion on theballot”; and (7) authorize
Congressto provide by law for the case of deathofa
candidate ora candidate’s departure fromthe ticket. The
resolutionsets a seven-year deadline for ratification.

Thomas H. Neale, Specialist in American National
Government
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to
congressional committees and Members of Congress. It operates solely at thebehest of and under thedirection of Congress.
Information ina CRS Report should not be relied uponfor purposes other than public understanding of information that has
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work ofthe
United States Government, are notsubject to copyright protection in the United States. Any CRS Report may be
reproducedand distributed in its entirety without permission fromCRS. However, as a CRS Report may include
copyrighted images or material froma third party, you may needto obtain the permission of the copyright holder if you
wish to copy or otherwise use copyrighted material.
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