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VA Now Processing Gulf War Veterans’
Disability Claims for New Respiratory
Presumptive Conditions

August 16, 2021

Background

On August 2, 2021, the Department of Veterans Affairs (VA) announced it will begin processing disability
claims for asthma, rhinitis, and sinusitis on a presumptive basis due to presumed exposure to particulate
matter (such as burn pit emissions) during servicemembers’ deployment to Southwest Asia and certain
other countries. This update in presumptive conditions comes after VA Secretary Denis Mc Donough
informed Congress on June 16, 2021, that he has “recommended initiation of rulemaking to establish a
presumption of service connection for respiratory conditions related to exposure to particulate matter and
other airborne hazards, which may conclude [sic] such conditions as asthma, rhinitis, and sinusitis for
Gulf War Veterans. This decision was based on the first iteration of a newly formed internal VA process to
review scientific evidence relating to exposures.” Less than two months later, on August 5, 2021, VA
began to adjudicate veterans’ claims for the aforementioned conditions.

Veterans and Conditions Covered

VA published an interim final rule on August 5, 2021, amending its adjudication regulations to establish
presumptive service connection for specific respiratory conditions due to a servicemember’s exposure to
particulate matter. VA’s decision resulted from internal procedures outlined in VA Directive 0215 to
review the evidence and analysis of scientific reports including those from the National Academies of
Science (NAS). VA reviewed the following reports:

e National Research Council’s 2010 Review of the Department of Defense Enhanced
Particulate Matter Surveillance Program Report;

e Institute of Medicine’s 2011 report on Long-Term Consequences of Exposure to Burn Pits
in Iraq and Afghanistan; and

e NAS’s 2020 report on Respiratory Health Effects of Airborne Hazards Exposures in the
Southwest Asia Theater of Military Operations.
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https://www.va.gov/opa/pressrel/pressrelease.cfm?id=5699
https://www.cdc.gov/asthma/default.htm
https://www.enthealth.org/conditions/rhinitis/
https://www.enthealth.org/conditions/sinusitis/
https://www.veterans.senate.gov/imo/media/doc/06.16.21%20VA%20Testimony%20McDonough1.pdf#page=13
https://www.benefits.va.gov/persona/veteran-gulfwar.asp
https://www.govinfo.gov/content/pkg/FR-2021-08-05/pdf/2021-16693.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=934149dd286cf2a73e38496f853a975c&mc=true&node=pt38.1.3&rgn=div5
https://www.epa.gov/pm-pollution/particulate-matter-pm-basics
https://www.va.gov/vapubs/viewPublication.asp?Pub_ID=1198&FType=2
https://www.nap.edu/catalog/12911/review-of-the-department-of-defense-enhanced-particulate-matter-surveillance-program-report
https://www.nap.edu/catalog/12911/review-of-the-department-of-defense-enhanced-particulate-matter-surveillance-program-report
https://www8.nationalacademies.org/onpinews/newsitem.aspx?RecordID=04282015
https://www.nap.edu/catalog/13209/long-term-health-consequences-of-exposure-to-burn-pits-in-iraq-and-afghanistan
https://www.nap.edu/catalog/13209/long-term-health-consequences-of-exposure-to-burn-pits-in-iraq-and-afghanistan
https://www.nap.edu/catalog/25837/respiratory-health-effects-of-airborne-hazards-exposures-in-the-southwest-asia-theater-of-military-operations
https://www.nap.edu/catalog/25837/respiratory-health-effects-of-airborne-hazards-exposures-in-the-southwest-asia-theater-of-military-operations
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In addition, VA conducted further analysis of VArespiratory claims data for veterans who deployed to
Southwest Asia compared to a similar group of veterans with respiratory claims who had never deployed.
Based upon VA’s review of scientific evidence and analysis of its own data, VA decided to grant
presumptions, including them in Title 38, Section 3.320, of the Code of Federal Regulations, “Claims
Based on Exposure to Particulate Matter.” Table 1 summarizes the eligibility requirements for the
veterans as well as the health conditions included in the new regulation. Those veterans with any health
condition(s) mentioned in Table 1, and manifested to a degree of 10% or more within 10 years after
separation from active military service, shall be presumed to have such health conditions incurred or
aggravated in service, even if there is no evidence of such disease during service.

Table |. Eligibility Requirements and Health Conditions
Effective August 5,202 1

Location of Service Time Period Health Conditions
Southwest Asia Theater of Operations? | During Persian Gulf Warb e Asthma
, On or after September 19,2001, ¢ Rbhinitis
Afghanistan . !
during the Persian Gulf War e Sinusitis, to include Rhinosinusitis
On or after September 19,2001 (Any one of these conditions must
Syria duri i X , have manifested itself within 10 years
uring the Persian Gulf War Y
of separation from active military
Dibouti On or after September 19,2001, service.)
ybout! during the Persian Gulf War
Uzbeki On or after September 19,2001,
zbeldstan during the Persian Gulf War

Source: 38 C.FR. §3.320 and Department of Veterans Affairs, “Presumptive Service Connection for Respiratory
Conditions Due to Exposure to Particulate Matter,” 86 Federal Register 42724,42732, August 5, 2021.

Notes:

a. As defined by 38 C.F.R. §3.317(e)(2):Iraq, Kuwait, SaudiArabia, the neutral zone between Iraq and Saudi Arabia,
Bahrain, Qatar, United Arab Emirates, Oman, Gulf of Aden, Gulf of Oman, Persian Gulf, Arabian Sea, Red Sea, and the
airspace above these locations.

b. As defined by 38 CFR. 83.2(i): August 2, 1990, through date to be prescribed by presidential proclamation or law.

Adjudicating Claims

According to the interim final rule, the effective date for VA to apply the provisions for the new
presumptions based on specific military service is August 5, 2021. This date will apply for claims in two
situations:

1. Claims received by VA on or after August 5, 2021; and

2. Claims pending before VA or before the U.S. Court of Appeals for Veterans Claims or
U.S. Court of Appeals for the Federal Circuit on August 5, 2021.

VA updated three sections of its M21-1 Adjudication Procedures Manual providing guidance on
processing claims to reflect the new presumptions. Part VIILii.2. A provides general information on
granting presumptive service connection for disabilities resulting from exposure to “fine, particulate
matter under 38 U.S.C. §3.320.” Part VIIL.ii.2.B and Part VIIL.ii.2.C provide guidance for identifying
claims for these presumptions and how to rate, award, or deny claims for service connection, respectively.

VA announced that no action is required for veterans with pending claims for one or more of these new
presumptions, because VAis automatically reviewing these claims and will send the veteran a decision



https://www.govinfo.gov/content/pkg/FR-2021-08-05/pdf/2021-16693.pdf#page=3
https://www.ecfr.gov/cgi-bin/text-idx?SID=610092d1de920961ae18b94e6d9b03d3&mc=true&node=se38.1.3_1320&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=610092d1de920961ae18b94e6d9b03d3&mc=true&node=se38.1.3_1320&rgn=div8
https://www.ecfr.gov/cgi-bin/text-idx?SID=610092d1de920961ae18b94e6d9b03d3&mc=true&node=se38.1.3_1320&rgn=div8
https://www.govinfo.gov/content/pkg/FR-2021-08-05/pdf/2021-16693.pdf#page=1
https://www.govinfo.gov/content/pkg/FR-2021-08-05/pdf/2021-16693.pdf#page=9
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=1&SID=5f2f3b2d50c7132788e6dc4c45647691&ty=HTML&h=L&mc=true&r=SECTION&n=se38.1.3_1317
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=1&SID=5f2f3b2d50c7132788e6dc4c45647691&ty=HTML&h=L&mc=true&n=pt38.1.3&r=PART#se38.1.3_12
https://www.govinfo.gov/content/pkg/FR-2021-08-05/pdf/2021-16693.pdf#page=1
https://www.knowva.ebenefits.va.gov/system/templates/selfservice/va_ssnew/help/customer/locale/en-US/portal/554400000001018/content/554400000177441/M21-1,-Part-VIII,-Subpart-ii,-Chapter-2,-Section-A---General-Information-on-Claims-Based-on-Particulate-Matter-Exposure-Under-38-CFR-3.320
https://www.knowva.ebenefits.va.gov/system/templates/selfservice/va_ssnew/help/customer/locale/en-US/portal/554400000001018/content/554400000177442/M21-1-Part-VIII-Subpart-ii-Chapter-2-Section-B-Developing-Claims-Based-On-Particulate-Matter-Exposure-Under-38-CFR-3320
https://www.knowva.ebenefits.va.gov/system/templates/selfservice/va_ssnew/help/customer/locale/en-US/portal/554400000001018/content/554400000177443/M21-1-Part-VIII-Subpart-ii-Chapter-2-Section-C-Rating-Claims-Based-on-Particulate-Matter-Exposure-Under-38-CFR-3320
https://www.publichealth.va.gov/exposures/burnpits/index.asp
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notice upon completion of the review. For veterans and their survivors who are in various stages of the
claims process and believe they are now eligible for benefits, VA announced:

e \eterans who disagree with the initial decision on service connection of these three
conditions are able to request a new claim review. Veterans should complete VA Form 20-
0995 for a supplemental claim and submit it to the VA processing center or regional
office listed on the initial decision form.

e \eterans who are filing an initial claim can do so by completing VA Form 21-526EZ and
mailing it to the VA claims intake center at the address listed on the form. Veterans are
also able to submit a claim electronically through the Fully Developed Claim system.

For additional information on the presumptive conditions of asthma, rhinitis, and sinusitis and the claims
process, see VA’s Airborne Hazards and Burn Pit Exposures or VA’s Exposure to Specific Environmental
Hazards webpages. Congressional offices with specific constituent questions can contact VA’s Office of
Congressional and Legislative Affairs.
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https://www.va.gov/opa/pressrel/pressrelease.cfm?id=5699
https://www.vba.va.gov/pubs/forms/VBA-20-0995-ARE.pdf
https://www.vba.va.gov/pubs/forms/VBA-20-0995-ARE.pdf
https://www.vba.va.gov/pubs/forms/vba-21-526ez-are.pdf
https://www.va.gov/disability/file-disability-claim-form-21-526ez/start
https://www.publichealth.va.gov/exposures/burnpits/index.asp
https://www.va.gov/disability/eligibility/hazardous-materials-exposure/specific-environmental-hazards/
https://www.va.gov/disability/eligibility/hazardous-materials-exposure/specific-environmental-hazards/
https://www.va.gov/OCA/docs/VA-Casework-Guide-2019-Aug-16-Update.pdf
https://www.va.gov/OCA/docs/VA-Casework-Guide-2019-Aug-16-Update.pdf
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