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Voting Rights Actand H.R. 4 (117t Congress): An Overview

The Voting Rights Act(VRA)was enactedto protect equal
accessto elections forall eligible Americans. In particular,
and in response to widespread disenfranchisement between
the post-Civil War period and the 1960s, the VRA protects
voters inracialand language minority groups. The VRA
rests principally on congressional authority to enforcethe
Fifteenth Amendmentto the U.S. Constitution, which
prohibits voting denial orabridgment based on color, race,
or previous condition of servitude.

H.R. 4, the John R. Lewis Voting Rights Advancement Act
of 2021 (VRAA), proposes several VRA amendments. This
In Focus provides an overview of H.R. 4’s proposed
changesto key sections of the VRA, primarily Sections 2
and 4. Applying nationwide, Section 2 prohibits voting
discrimination basedon race, color, or membership in a
language minority. Before the Supreme Court ruled it
unconstitutional, Section 4 established criteria, known as a
coverageformula, for determining those jurisdictions
required to obtain priorapproval or preclearance for
proposedvoting changes. H.R. 4 proposes new standards
for Section 2 claims and a new Section 4 coverage formula.
As discussed below, two recent Supreme Court rulings have
substantial implications forthe VRA and appearto formthe
basis formany of H.R. 4’s provisions.

Those favoring H.R. 4 generally argue that the bill is
consistentwith previous statutory changes to protect
minority voting rightsand responds to Supreme Court
rulings. Opponents generally argue that H.R. 4 infringes on
state election authority and is unnecessary because
nationwide VRA protectionsstillapply.

Background

Congress passedthe Voting Rights Act (P.L. 89-110) in
1965. Congressamendedthe actseveral times between
1970 and 2006. Among other provisions, the VRA (52
U.S.C. §§10101-10702) currently

e prohibits states and political subdivisions (e.g., cities or
counties) fromusing race- or color-based qualifications,
standards, or practices in registration, voting, or
redistricting;

e prohibits tools previously usedto disenfranchise voters,
such as polltaxes or literacy tests;

e permits voting assistance and promotes polling place
access forelderly and disabled voters; and

e authorizesthe Department of Justice (DOJ) to monitor
elections toprotectvotingrights.

Recent Congressional Developments
Throughoutthe springand summer of 2021, the House
Judiciary Committee and the Committee on House
Administration held hearings on voting and election
administrationissues, including the VRA and effects on
members of various groups of voters. Representative Sewell
introduced H.R.4 on August 17,2021. The bill was
referred to the House Judiciary Committee. In the 116"
Congress, the House passed (228-187) a precursor bill, also
numbered H.R. 4, on December 6, 2019. The Senate
considereda companion measure, S. 4263.

Brnovich v. DNC and Section 2 Claims

Historically, Section 2 ofthe VRA has beeninvoked
primarily to challenge redistricting maps, known as “vote
dilution” cases. Forthe first time, in July 2021, in Brnovich
v. Democratic National Committee (DNC) (141S. Ct.
2321), the Supreme Court interpreted Section 2in the
context of statevoting rules, knownas “vote denial” cases.
The Court held that two Arizona votingrules do notviolate
Section 2. Interpreting the language of Section 2, the Court
held that voting must be ““equally open’ to minority and
non-minority groups alike” and thatcourts shouldapply a
broad totality of circumstances test to determine whether
state votingrules violate Section2. The Court did not
establish a standard to govern all Section 2 challengesto
voting rules, but identified “certain guideposts,” including
five specific circumstances for courts to consider.

Shelby County v. Holder and Section 4 Coverage

In a 2013 ruling, Shelby County v. Holder (133 S. Ct.
2612), the Supreme Court invalidated the coverage formula
in Section 4(b) ofthe VRA, thereby rendering the
preclearancerequirements in Section 5inoperable. Under
Section 5, nine statesand jurisdictions within sixother
states were covered under Section 4(b). Those jurisdictions
were required to obtain preclearance fromeither DOJ orthe
U.S. District Court for the District of Columbia for any
proposed changeto avoting law, including changes to
congressional redistricting maps. The coverage formula was
based onvoterturnoutandregistrationdatafromthe 1960s
and early 1970s. The Court held that theapplication ofthe
coverageformulato the covered states and jurisdictions
departed fromthe “fundamental principle of equal
sovereignty” among the states without justification “in light
of current conditions.”

Overview of H.R. 4 (1 1 7*" Congress), as
Introduced

Section 2. Vote Dilution, Denial, and Abridgement
Section 20f H.R. 4 would amend Section 2 ofthe VRA (52
U.S.C. §10301), which authorizes the federal government
and individuals to challenge discriminatory voting practices
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or procedures; it applies nationwide. Generally, Section 2 of
the VRA prohibits voting practices, standards, or
proceduresthat result in the denial or abridgement of voting
rights based on race, color,or membership in alanguage
minority.

Section 20f H.R. 4 proposes a two-parttest forcourtsto
apply in evaluatinga votedenial claim, clarifying the
statutory language that the Supreme Court interpreted in
Brnovichv.DNC. Generally, a violation would be
established ifthe challenged votingrule imposes “a
discriminatory burden” on citizens protected under VRA
Section 2, meaning that “members ofthe protected class
face greater difficulty in complying with” the votingrule.
The court must consider “thetotality ofthe circumstances,”
and find that the greater difficulty is “caused by or linked to
socialand historical conditions thathave produced,” on the
date that thechallengeis brought, “discrimination against
members ofthe protected class.” Factors relevant to
evaluatingthe totality of circumstances would expressly not
include, among others, thedegree to whichthe voting rule
“has along pedigree” or was in effect on an earlier date;
access to alternative voting methods; and the “[m]ere
invocation ofinterests” in preventing voter fraud.

Section 2also would generally codify a 1986 Supreme
Court ruling, Thornburgv. Gingles (478 U.S. 30),
establishing threshold conditions for challenges to
redistricting maps based onvote dilution claims. Section2
would require challengers to show thatmembers ofthe
protected class compose a majority in asingle-member
district and are politically aligned; and that the other
residents in the district voteas a bloc to defeat the protected
class’s preferred candidates. Further, Section2 would
generally codify a list of factors, which originated in the
VRA Section 2 legislative history, relevantin assessing the
totality of circumstances. Those factors include the history
of voting discrimination within thestate; theextent of
racially polarized voting; and whether election campaigns
have included “overt or subtle racial appeals.”

Section 3. Retrogression

Section 30f H.R. 4 would amend Section 2 ofthe VRA (52
U.S.C. §10301), to provide that avotingrule violates
Section 2if it is challenged before it is “imposed orapplied
in an election” and “has the purpose or will have the effect
of ... abridging” voting rights based onrace, color, or
membership in a language minority, “within the meaning
of” Section Softhe VRA.

Section 4. Court-Ordered Preclearance

Known as the “bail-in” provision, Section 3(c) ofthe VRA
(52 U.S.C. §10302(c)) allows a court to retain jurisdiction
overastate or political subdivisionand require preclearance
based onviolations ofthe Fourteenth or Fifteenth
Amendments. Section 4of H.R. 4 would amend Section
3(c) to also allow courts to exercise similar authority based
on violations ofthe VRA or of any federal law prohibiting
voting discriminationbased on race, color, or membership
in a language minority group.
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Section 5. Rolling Coverage for Preclearance
Section 50f H.R. 4 would amend Section4(b) ofthe VRA
(52 U.S.C. §10303). It would establish a new, rolling
coverageformula for Section 5 preclearance to replace the
formula held unconstitutional in Shelby County v. Holder.
The formulawould apply for 10 years if, during the
previous 25years

e 15 ormore voting rights violations occurred in the state;
or

e 10 ormore voting rights violations occurredin the state,
at least 1 of which the stateitself (instead ofa political
subdivision) committed; or

e 3ormore voting rights violations occurred within the
state andthe state administers the elections within the
state or political subdivisionwhere theviolation
occurred.

Separately, a political subdivision (e.g., a city or county)
would be coveredifthree or more voting rights violations
occurred during the previous 25 years.

Section 5defines a voting rights violationto include any
final judgment or preliminary relief grantedin a challenge
under the Fourteenth or Fifteenth Amendments; a challenge
underany provisionofthe VRA; a final judgment denying
a declaratory judgmentunder Sections 3(c) or5 ofthe
VRA; an objection by the Attorney Generalunder Sections
3(c) or 5 of the VRA; or aconsent decreeadopted by a
court orcontainingan admission of liability by the
defendant, resulting in a changeto a discriminatory voting
practice. Each votingrule invalidated would constitutea
separate violation (e.g., within a redistricting map, each
violation would constitute a separate violation).

Section 6. Practice-Based Coverage

Section 60f H.R. 4 would add a new Section 4A to the
VRA.. This language proposes a new preclearance process
and specifies voting practices that would subject states or
political subdivisions to that process. Seven categories of
election practices would trigger preclearance. Theseinclude
changesto election methods; jurisdiction boundaries;
redistricting; voting documentation or qualification
requirements, such as voter ID; multilingual voting
materials, such as ballots; voting locations or opportunities,
such as areduction of Sunday voting hours or prohibiting
providing food or nonalcoholic beverages; or registration
list maintenance, such as new criteria for removing voter
names.

Foradditional discussion, see CRS Legal Sidebar
LSB10624, Voting Rights Act: Supreme Court Provides
“Guideposts” for Determining Violations of Section 2 in
Brnovichv.DNC, by L. Paige Whitaker; and CRS
Testimony TE10033, History and Enforcement ofthe
VotingRights Actof1965, by L. Paige Whitaker.

L. Paige Whitaker, Legislative Attorney
R. Sam Garrett, Specialist in American National
Government
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to
congressional committees and Members of Congress. It operates solely at thebehest of and under thedirection of Congress.
Information ina CRS Report should not be relied uponfor purposes other than public understanding of information that has
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work ofthe
United States Government, are notsubject to copyright protection in the United States. Any CRS Report may be
reproducedand distributed in its entirety without permission fromCRS. However, as a CRS Report may include
copyrighted images or material froma third party, you may needto obtain the permission of the copyright holder if you
wish to copy or otherwise use copyrighted material.
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