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Provisions Related to Universal Paid Family and Medical Leave
Developed by the House Committee on Ways and Meansin
Response to Reconciliation Directives

The reconciliation language developed by the House Ways
and Means Committee in response to reconciliation
directives includedin S.Con.Res. 14 includes provisions
related to universal paid family and medical leave. The
reconciliation language, oftenreferred to as the Build Back
Better Act, proposes a new federal cash benefit for eligible
individuals engaged in certain types of family and medical
caregiving (including self-care). The reconciliation
languagewould amend the Social Security Act (42U.S.C.
301 etseq.) by adding Title XXII: Paid Family and Medical
Leave Benefits.

Qualified Caregiving

The proposed cash benefits would be payable—no sooner
than July 2023—to eligible individuals engagedin qualified
caregiving forat leastfour hours in aweek. Qualified
caregiving is defined as an unpaid activity engaged in by an
individualin lieu of work that would qualify as a reason for
leave underthe Family and Medical Leave Act(FMLA,
P.L. 103-3, as amended), except that thereconciliation
languagewould permit individuals to care fora wider group
of close family members than doesthe FMLA. Also, the
reconciliation language would permit individuals to use a
limited number of caregiving hours for bereavement (in
general, 24 hours, per death, in a benefit year fora full-time
worker), which is notan FM LA -protected use of leave
under currentlaw.

Activities Included Under Qualified Caregiving
In particular, the proposed benefits may be claimed by
eligible individuals for the following:

e thebirth and care ofthe individual’s child, within 12
months ofthe child’s birth;

e theplacement ofan adopted or fostered child with the
individual, within 12 months ofthe child’s placement;

e tocarefora qualified family member with a serious
healthcondition;

e theindividual’s own serious health conditionif the
individualis unable to performthe essential functions of
his orherjob;

o qualified military exigencies arising fromthe fact thata
qualified family member is on coveredactive duty;

e to care fora qualified family member who is a covered
servicemember with a serious injury orillness; and

e thedeath ofaspouse, parent, orchild ofthe individual.

The reconciliation language defines thetermqualified
family member, with respect to the claimant, as a spouse
(including a domestic partner) and a spouse’s parent; a
child and a child’s spouse; a parent anda parent’s spouse; a
sibling and asibling’s spouse; a grandparent, a grandchild,
or aspouseofagrandparentorgrandchild; andany other
individualwho is related by blood or affinity and whose
association with the individual is equivalent ofa family
relationship (as determined under regulations issued by the
Secretary of the Treasury).

The reconciliation language uses terms, as established
underthe FMLA, to define certain qualified caregiving
activities. Under FMLA aserious health condition is one
that requires inpatientcare or continuing treatment by a
health care provider. A coveredactive duty foraregular
Armed Forces member means duty “duringthe deployment
of the member with the Armed Forces to a foreign
country.” Forreserve components, it refers to duty during
the “deployment ofthe member with the Armed Forcesto a
foreign country undera Federal call or order to active duty
in supportofacontingency operation.” A covered
servicemember, in general, is a current member of the
Armed Forces orarecent veteran (released under
conditions other than dishonorable) who has a serious
injury or iliness thatwas sustained oraggravated in the line
of duty while on activeduty and for which the
servicemember is undergoing medical treatment,
recuperation, ortherapy; is otherwise in outpatientstatus; or
is otherwise on thetemporary disability retired list.

Benefit Duration and Amount

Benefits would be paid ona monthly basis foruptoa
maximum of 12 workweeks of qualified caregivingin a
benefit period (generally a 12-month period), although paid
monthly benefits would be calculated ona weekly basis.
The monthly benefit would beequal to the sumofthe
weekly benefit amounts for the weeks ending in that month.
Benefits would be payable aftertheindividual’s waiting
period, defined as the first week during an individual’s
benefit period in which at least four caregiving hours occur.

Initial Weekly Benefit Rate Formula

The weekly benefitamountwould be equal to the product
of the weekly benefitrate multiplied by the ratio of number
of creditable caregiving hours in the week to number of
hours in the regular workweek [i.e., weekly benefit rate x
(hours of caregiving/ hours in regular workweek)].
Creditable caregiving hours may not exceed the number of
hours in an individual’s regular workweek.
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ForJuly 2023 through December 2024, the week ly benefit
rate would be the sumof:

o 85% X (the first $290.00 of averageweekly earnings
[AWE])

e 75% x (the portion of AWEbetween $290.01 and
$658.62)

e 55% X (the portion of AWEbetween $658.63 and
$1,384.62)

e 25% X (the portion of AWEbetween $1,384.63 and
$1,923.08)

e 5% X (the portion of AWEbetween $1,923.09 and
$4,807.69)

Forqualified caregiving that occurs in weeks that end
within the year 2024, the maximum weekly benefit would

be 0f$1,201.09. A minimum benefit has notbeen proposed.

An individual’s AWEwould be calculated as the quotient
of totalwages (including self-employment income) during
the most recenteight-quarter calendar quarter period (a
two-year period) that ends four months priorto the
beginning ofthe individual’s benefit period by 104 (i.e., the
number of weeks in two years). After calendar year 2024,
the “bend points” of the weekly benefit formula—the dollar
amounts used to calculate the weekly benefit rate—would
increase annually by thegrowth in the nationalaverage
wage index(42 U.S.C. §409(k)(1)) or would remain at the
previous year’s level if the averagewage indexdoes not
increase.

Eligibility Requirements

In general, in orderto claim the proposed federal benefit, an
individual must have filed an application for benefits and
have (oranticipate having) at least four caregiving hours in
a weekending at any time during the periodthat begins 90
days before thedate on which such application s filed or
not laterthan 180days aftersuchdate. In addition, the
individual must have wages or self-employment income at
any time during the period that begins with the most recent
calendar quarter that ends at least four months priorto the
beginning ofthe individual’s benefit period and ends with
the month before the monthin which such benefit period
begins. (Forexample, to be eligible for benefits starting in
August2024, an applicant would need to show earnings at
any time during the period fromJanuary 2024 to July
2024.) Individuals would notneedto be employedto claim
the benefit.

In general, individuals who receive wage compensation
(including fully paid leave) froman employer while
engaged in caregiving may not claimthe proposed benéfit.
However, individuals whoreceive employer-provided paid
leave may claim the benefit if the sumofemployer-
provided paid leave and the proposed federal benefit donot
exceed 100% of the individual’s regularrate of pay.
Individuals who have beenfound to haveusedfalse
statements or representationto obtain the federal benefit are
disqualified frombenefits for five years following such a
finding.

Response to Reconciliation Directives

Administration

Benefits would be administered by the Secretary ofthe
Treasury. States that had enacted state leave insurance
programlaws by the time the reconciliation language is
enactedwould be permitted toadminister the federal benefit
for individuals in their states if certain conditions are met.
Such states—called legacy states—would be reimbursed for
programcosts upto a maximum amount. The reconciliation
languagewould also permit certain employers to pay
benefits through an approved employer-sponsored leave
programif certain conditions are met. Such employers
would be reimbursed fora portion of the actual or national
average costs associated with providing such paid leave
benefits, upto amaximum amount. Individuals who are
eligible for leave benefits fromapproved employer-
sponsored plans or under a legacy state programmay not
claim the federal benefit paid by the Treasury Department.

Small Business Assistance Grants

Certain small businesses with no more than 50 employees
may apply for federal grantsto help cover costs associated
with paid family and medical leave costs that are in excess
of the costof providingwages to employees on leave (e.g.,
the cost of hiring atemporary replacement foran employee
on leave). Eligible employers can receive up toone grant
peremployee on leave peryear,and up to 10grants total
peryear,in an amount equalto 2.5times the average
weekly wage in the state in which the employee works.

Relationship to Job-Protected Leave

In general, the reconciliation language does notpropose to
create anew entitlement to job-protected leave. Exceptions
are employers who are reimbursed for providing paid
family and medical leave orwho receive smallbusiness
assistance grants. Suchemployers must return an employee
to the same job orto one that is equivalentin terms of pay,
benefits, andemployment terms and conditions to the one
held priorto taking leave. Individuals claiming the benefit
may otherwisereceive job protectionifthey are entitled to
leave underthe FMLA, stateleave laws, ortheiremployer’s
leave policy and coordinate such job-protected leave with
the receipt of the proposed benefit.

F inancinF

The reconciliation language proposes that there would be
appropriated “out ofany funds in the Treasury not
otherwise appropriated, suchsums as may be necessary to
pay” for benefits and associated programcosts (e.g.,
administrative costs, small business assistance, assistance to
legacy states). Thereconciliation language also proposesto
finance education and outreach activities—to facilitate
awareness ofand access to the new benefit—from“any
funds in the Treasury not otherwise appropriated”in the
amount of $150,000,000 for each of FY2022-FY2026 and
research activities from“any funds in the Treasury not
otherwise appropriated” in the amount 0f$150,000,000 for
each of FY2023-FY2027.
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to
congressional committees and Members of Congress. It operates solely at thebehest of and underthedirection of Congress.
Information in a CRS Reportshould not be relied upon for purposes other than public understanding of information that has
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work ofthe
United States Government, are notsubject to copyright protection in the United States. Any CRS Report may be
reproducedand distributed in its entirety without permission fromCRS. However, as a CRS Report may include
copyrighted images or material froma third party, you may needto obtain the permission of the copyright holder if you
wish to copy or otherwise use copyrighted material.
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