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Background

Government agencies and other experts have warned of an increasing threat of domestic violent
extremism in the United States, efforts by supremacist and anti-government extremist groups to recruit
those with military experience, and evidence of military-affiliated personnel membership and
participation in these groups’ activities. Extremist and supremacist activity among military-affiliated
personnel has been the subject of several congressional hearings and legislative proposals over the past
few years. This issue received further attention following revelations that several alleged perpetrators of
crimes at the U.S. Capitol on January 6, 2021, had military backgrounds.

In response, the executive branch increased efforts to address these issues. On January 14, 2021, the
Department of Defense Inspector General (DODIG) announced it will evaluate the extent to which the
Department of Defense (DOD) has implemented policies and programs to address extremism in the ranks.
In February 2021, Defense Secretary Austin issued an order for a 60-day DOD-wide stand down to
address and discuss issues related to extremism. In June 2021, the National Security Council published a
National Strategy for Combatting Domestic Terrorism highlighting some ongoing efforts by DOD and
other agencies to address this issue.

Several provisions included in the National Defense Authorization Act for Fiscal Year 2022 (FY2022
NDAA) would seek to enhance oversight, awareness, and disciplinary authorities related to
servicemember support for or participation in extremist activities (see Table 1).

Table 1.FY2020 NDAA Legislative Proposals

House-passed H.R. 4350 Senate Armed Services Committee-passed S. 2792

Section 525 would add a punitive article to the Uniform Section 527 would require a DOD report on whether to

Code of Military Justice (UCM]) on violent extremism. establish a separate punitive article in the UCM] on violent
extremism.
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https://www.dni.gov/files/ODNI/documents/assessments/UnclassSummaryofDVEAssessment-17MAR21.pdf
https://www.dni.gov/files/ODNI/documents/assessments/UnclassSummaryofDVEAssessment-17MAR21.pdf
https://ctc.usma.edu/this-is-war-examining-military-experience-among-the-capitol-hill-siege-participants/
https://armedservices.house.gov/2021/3/full-committee-hearing-extremism-in-the-armed-forces
https://armedservices.house.gov/2020/2/subcommittee-on-military-personnel-hearing-alarming-incidents-of-white-supremacy-in-the-military-how-to-stop-it
https://www.npr.org/2021/01/21/958915267/nearly-one-in-five-defendants-in-capitol-riot-cases-served-in-the-military
https://urldefense.proofpoint.com/v2/url?u=https-3A__www.dodig.mil_reports.html_Article_2472525_project-2Dannouncement-2Devaluation-2Dof-2Ddepartment-2Dof-2Ddefense-2Defforts-2Dto-2Ddevelop-2Dand_&d=DwMFAg&c=L93KkjKsAC98uTvC4KvQDdTDRzAeWDDRmG6S3YXllH0&r=WeWZPXx6p_uwAo9-2Z7x6sfR-2M1gATBpD_WS2eM8RM&m=ZEs-OgffrzAQhgaqysBGW1Gd_FMtim5qgQ_KGX1VyXM&s=7rwYzNTDfHOslb68sIs8fX1i_PaQsR57T24VsxDyVRo&e=
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/132506p.pdf
https://www.defense.gov/Explore/News/Article/Article/2492530/austin-orders-military-stand-down-to-address-challenge-of-extremism-in-the-ranks/
https://www.whitehouse.gov/wp-content/uploads/2021/06/National-Strategy-for-Countering-Domestic-Terrorism.pdf
http://www.congress.gov/cgi-lis/bdquery/z?d117:H.R.4350:
http://www.congress.gov/cgi-lis/bdquery/z?d117:S.2792:
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House-passed H.R. 4350 Senate Armed Services Committee-passed S. 2792

Section 529Awould No similar provision.

e Prohibit servicemembers from participation in
extremist activities and organizations,

e  Establish a DOD oversight office with responsibility for
countering extremism policies,

. Require training on extremist insider threats, media
literacy, and whistleblower protections,

e  Require data collection and reporting on extremist
activities,

e  Provide authority to utilize online extremist contentas
cause for servicemember separation.

Section 518 would prohibit DOD from disciplining a
servicemember for social media posts or online activity
based on the output of an automated algorithmic,
mathematical, or other analytic tool, unless an imminent
threat of physical violence exists.

Section 519 would prohibit DOD from taking disciplinary
action against a servicemember for online speech regarding a
political matter.

Discussion

DOD policy prohibits servicemembers from actively advocating for or participating in organizations that
advocate for “supremacist, extremist, or criminal gang doctrine, ideology, or causes, including those that
advance, encourage, or advocate illegal discrimination based on race, creed, color, sex, religion, ethnicity,
or national origin or those that advance, encourage, or advocate the use of force, violence, or criminal
activity or otherwise advance efforts to deprive individuals of their civil rights.” Those in violation of
these orders may be subject to administrative action or prosecution under the military justice system.

Section 525 of the House-passed bill would create a separate punitive article in the Uniform Code of
Military Justice (UCMIJ) criminalizing “violent extremism.” A similar proposal in the House version of
the FY2021 NDAA was not enacted. The Senate bill would require DOD to make recommendations to
the Congress on whether to add such a punitive article. “Violent extremism” is not defined in military law
or policy. Other violent and destructive actions (e.g., assault, rioting, threats) are punishable under the
UCMIJ. The proposed article would tie these actions to intent to “intimidate or coerce any person or class
of people,” or “influence, affect, or retaliate against the policy or conduct of the Government of the
United States or any State.”

Section 529A of the House-passed bill would add a new chapter to Title 10, United States Code on
“Countering Extremism.” The Senate bill does not include a similar proposal. This House provision
would codify DOD’s policies (referenced above) with respectto support or activities related to extremism
and would establish a new Office of Countering Extremism within the Office of the Secretary of Defense
for oversight and programming to counter extremism within the military. This office would be required to
coordinate with the Deputy Inspector General for Diversity and Inclusion and Extremism in the Military
as established in the FY2021 NDAA. Section 529A would also require counter extremism training for
recruiters, new recruits, officers, and enlisted members prior to promotion to certain grades, and those
transitioning out of the military. Another requirement of this provision would be enhanced data-tracking
and reporting on extremist activities. The FY2020 and FY2021 NDAAs require DOD to include questions
about experiences with extremist and supremacist activity in surveys, but does not require the services to
collect and report incident data.



http://www.congress.gov/cgi-lis/bdquery/z?d117:H.R.4350:
http://www.congress.gov/cgi-lis/bdquery/z?d117:S.2792:
https://www.dodig.mil/Portals/48/Documents/Policy/DoDD_7050_06.pdf
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/132506p.pdf
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section892&num=0&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title10-section892&num=0&edition=prelim
https://crsreports.congress.gov/product/pdf/R/R46503
https://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title10-chapter47&saved=%7CZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGUxMC1zZWN0aW9uODky%7C%7C%7C0%7Cfalse%7Cprelim&edition=prelim
https://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title10-chapter47&saved=%7CZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGUxMC1zZWN0aW9uODky%7C%7C%7C0%7Cfalse%7Cprelim&edition=prelim
https://crsreports.congress.gov/product/pdf/R/R46810
https://crsreports.congress.gov/product/pdf/R/R46810
http://uscode.house.gov/view.xhtml?req=assault&f=treesort&fq=true&num=36&hl=true&edition=prelim&granuleId=USC-prelim-title10-section928
http://uscode.house.gov/view.xhtml?req=riot&f=treesort&fq=true&num=5&hl=true&edition=prelim&granuleId=USC-prelim-title10-section916
http://uscode.house.gov/view.xhtml?req=threat&f=treesort&fq=true&num=240&hl=true&edition=prelim&granuleId=USC-prelim-title10-section915
https://www.dodig.mil/components/diversity-and-inclusion-military-insider-threats/
https://crsreports.congress.gov/product/pdf/R/R46810
https://www.govinfo.gov/content/pkg/PLAW-116publ92/pdf/PLAW-116publ92.pdf
https://www.congress.gov/116/bills/hr6395/BILLS-116hr6395enr.pdf
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Another provision in Section 529A would authorize DOD to utilize online content expressing support for
extremist activity that is “knowingly shared, disseminated, or otherwise made available” as a cause for
involuntary separation from the Armed Forces. While Sections 518 and 519 of the House bill do not
mention extremism, these provisions would seek to protect servicemembers from disciplinary actions
related to online activity. A 2020 congressionally mandated report on screening enlistees for extremist or
gang-related activity noted DOD was, “exploring the use of social media information in the conduct of
background checks,” and cautioned against “complete reliance on data-driven solutions” due to potential
vulnerabilities.

The Biden Administration’s Statement of Administration Policy on H.R. 4350 opposes Section 529A on
the grounds that “it would impose onerous and overly specific training and data collection requirements
and would foreclose other options to address extremism.”

For more, see CRS Insight IN10299, Sifting Domestic Terrorism from Hate Crime and Homegrown
Violent Extremism, CRS Report R45713, Terrorism, Violent Extremism, and the Internet: Free Speech
Considerations, and CRS Legal Sidebar LSB10570, Unrest at the Capitol: Potential Violations of the
Uniform Code of Military Justice
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https://media.defense.gov/2021/Mar/02/2002592042/-1/-1/0/REPORT-TO-ARMED-SERVICES-COMMITTEES-ON-SCREENING-INDIVIDUALS-WHO-SEEK-TO-ENLIST-IN-THE-ARMED-FORCES.PDF
https://www.whitehouse.gov/wp-content/uploads/2021/09/SAP-HR-4350.pdf
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