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Tax Changes for Estatesand Trusts in the Build Back Better

Act (BBBA)

The Build Back Better Act (BBBA; H.R. 5376) would
revise the estate and gift taxand treatmentoftrusts. It
would eliminate the temporary increase in exemptions
enactedin the TaxCuts and Jobs Act (TCJA; P.L. 115-97),
increase the limits on certain discounts of value for
businesses to reflect use rather than market value, eliminate
minority discounts for cash and readily marketable
securities, and revise the rules for grantor trusts.

Changes in the Estate and Gift Tax
Exemption

The estate and gift taxapplies on a unified basis on lifetime
gifts plus the estateat a 40% rate after deductingan
exemption. The taxable estateis transfers (i.e., the estate
plus lifetime gifts) minus transfers to a spouse, charitable
transfers, certain estate taxcosts, and theexemption. (A
separate annual gift exclusion foreach donee is setat
$15,000 in 2021.) The estate taxexemption was set at $5
million in 2011, adjustedfor inflation. The TCJA doubled
that exemption for 2018-2025; with inflation adjustments,
the exemption is $11.7 million in 2021. The surviving
spouse inherits any unused exemption, which simplifies the
choice of leaving estates tothe surviving spouse, because it
preserves the exemption for future beneficiaries.

The BBBA would restore the exemption topre-TCJA levek
for 2022 and after, reducingthecurrent exemption by half
for 2022-2025. The Joint Committee on Taxation (JCT)
estimates this provision to raise $54.3 billion for FY2022-
FY2031. Most ofthe revenue gain would be in the first five
fiscal years becausethe exemption is scheduledto revertto
the lower level after 2025.

Increasing the Dollar Limit on Discounts
for Businesses Reflecting Value in Use
The tax code allows businesses to valuetheirassetsat use
as afarm orbusiness rather than market value. This
provisionis particularly beneficial to farms and allows a
reductionin the estate valueof up to $1 million, adjusted
for inflation ($1.19 million in 2021). It means, forexample,
that the value of the farmwill be what it could be sold for if
restricted tofarmuse ratherthanto be subdivided for
development. Heirs are required to continue use of the
assetsas afarmor business for 10 years.

The proposalwould increasethe dollar limit on the
reductionto $11.7 million. The JCT estimates this provision
to cost $0.3billion for FY2022-FY2031.

Minority Discounts

Whereas cashand readily marketable securities can be
easily valued for estate taxpurpose, assets held in private
companies are more difficult to value. Estates canclaim

minority discounts when an heir receives a minority share
in a company, and courts oftenallow significant discounts,
even ifdisputedby the Internal Revenue Service. The
rationale is that the individual does not havea controlling
interest, which reduces thevalue of the assets. One practice
used to reduceestate taxvalue is to transfer cashand
marketable securities to a family firm with the heirs each
receiving aminority share, leadingto a discount on these
amounts as wellas the value of business assets.

The BBBA would disallow discounts for cash andreadily
marketable securities contained in a private corporation or
partnership. Exceptions exist, however, for assets used for
hedging transactions and for working capital. The
remaining assets would be valued under the standard rules
(i.e., the price paid between a willing buyerand a willing
seller).

The JCT estimates this provision to raise $19.9 billion for
FY2022-FY2031.

Grantor Trusts

In agrantortrust, theincome taxsystemtreats an individual
as owner. However, theestate and gift taxtreats the trust
and the individual as separate persons. Grantor trusts can be
used to transferassets out ofthe individual’s estate.

Forincome tax purposes, the grantorandthe trust are
treated as a unit, so thattransactions between themare
disregarded. Grantortrusts canbe designed sothat the
earnings of the trust flow through to the grantor and the
grantor paysthe income taxes. Because these taxes are not
considered gifts tothe trust, the earnings in the trust can
growtaxfree.

Forestate and gift taxpurposes, the trust’s assets are
separate fromthe individual so that distributions to
beneficiaries are nottreated as gifts underthe gift taxand
the trust’s assets are not included in the estate. One
technique to transfer assets into the trustis to sellan
appreciated assetto thetrust in exchange fora low-interest
promissory note. No capital gain will be realized on the
transferandno income taxpaid on the interest payments. A
grantor may also swap assets of equal value, which canbe
beneficial fortax purposes if high-basis assets (which
would yield lower capital gains if sold by the trustto a third
party) are exchanged for low-basis assets, which willnot be
subjecttocapital gainstaxat death.

The BBBA would treat the transfer of property betweenthe
grantorandthe trustas a taxable event, sothat gain would
be recognized on transactions (losses would not be
recognized). The revisionwould also include the trustin the
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taxable estate and any distributions made by the trustto the
beneficiaries would be treated as a gift made by the grantor
and thus subject to gift taxrules. This provision would
apply to grantor trusts other than revocable trusts (revocable
trustsare included in the estate) but would be
grandfathered, so that only contributions and transactions
with the trust going forward would be coveredand included
in the estate.

These provisions would applyto allirrevocable grantor
trusts, including Grantor Retained Annuity Trusts,
insurance trusts, and spousal lifetime access trusts (i.e.,
trusts allowing lifetime benefits for spouses).

The JCT estimates these provisions to raise $7.9 billion for
FY2022-FY2031.

Not Included: Taxation of Gains at Death
Unrealized capital gains passed on at deathare never
subject totaxbecausethe heirtakes the basis (theamount
deductedon sale) as the value at time of death. This
provisionis called stepped-up basis. The Biden
Administration proposals included a provisionto taxcapital
gains at death. The BBBA did not include a provision to tax
capitalgains at death orto impose a carryover basis in
which the heirtakes the basis of the decedent.

Forbackground onthe estatetax, see CRS Report R42959,
Recent Changes in the Estate and Gift Tax Provisions, by
Jane G. Gravelle. Forbackground onthe treatment of
capital gains at death, see CRS In Focus IF11812, Tax
Treatment of Capital Gains at Death, by Jane G. Gravelle.

Jane G. Grawelle, Senior Specialist in Economic Policy
IF11954
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to
congressional committees and Members of Congress. It operates solely at thebehest of and under thedirection of Congress.
Information ina CRS Report should not be relied uponfor purposes other than public understanding of information that has
been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work ofthe
United States Government, are notsubject to copyright protection in the United States. Any CRS Report may be
reproducedand distributed in its entirety without permission fromCRS. However, as a CRS Report may include
copyrighted images or material froma third party, you may needto obtain the permission of the copyright holder if you
wish to copy or otherwise use copyrighted material.
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