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The federal courts issue hundreds of decisions every week in cases involving diverse legal disputes. This
Sidebar series selects decisions from the past week that may be of particular interest to federal lawmakers,
focusing on orders and decisions of the Supreme Court and precedential decisions of the courts of appeals
for the thirteen federal circuits. Selected cases typically involve the interpretation or validity of federal
statutes and regulations, or constitutional issues relevant to Congress’s lawmaking and oversight
functions.

Some cases identified in this Sidebar, or the legal questions they address, are examined in other CRS
general distribution products. Members of Congress and congressional staff may click here to subscribe to
the CRS Legal Update and receive regular notifications of new products and upcoming seminars by CRS
attorneys.

Decisions of the Supreme Court
Last week, the Supreme Court granted certiorari in one case:

e Criminal Law & Procedure: The Court agreed to hear an appeal from the Ninth Circuit
on whether Federal Rule of Evidence 704(b) permits an expert witness for the
government to testify that drug couriers typically know they are carrying drugs when the
offense at issue requires the government to prove as an element of the offense that the
defendant knew she was carrying illegal drugs (Diaz v. United States).

This past week, the Court released a Code of Conduct setting forth ethics rules and principles. A Court
statement accompanying the Code describes it as reflecting long-standing principles that have guided the
conduct of Members of the Court.
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https://www.supremecourt.gov/opinions/opinions.aspx
https://www.uscourts.gov/about-federal-courts/court-role-and-structure/about-us-courts-appeals
https://public.govdelivery.com/accounts/USLOCCRS/subscriber/new?topic_id=USLOCCRS_6
https://www.uscourts.gov/sites/default/files/federal_rules_of_evidence_-_december_2020_0.pdf#page=29
https://www.supremecourt.gov/docket/docketfiles/html/public/23-14.html
https://www.supremecourt.gov/about/code-of-conduct-for-justices_november_13_2023.pdf
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Decisions of the U.S. Courts of Appeals

Topic headings marked with an asterisk (*) indicate cases in which the appellate court’s controlling
opinion recognizes a split among the federal appellate courts on a key legal issue resolved in the opinion,
contributing to a non-uniform application of the law among the circuits.

e Criminal Law & Procedure: The Eleventh Circuit held that a sentence imposed under
18 U.S.C. § 3147 for felony offenses committed while on pretrial release may exceed the
statutory maximum term prescribed for the underlying offenses, disagreeing with dicta
from the D.C. and Fifth Circuits, which suggested that a § 3147 enhancement would not
permit a sentence in excess of the statutory maximum. The court noted, however, that
whether a person committed the felony offense while on pretrial release must be
submitted to a jury and proven beyond a reasonable doubt, as required by the Supreme
Court’s decision in Apprendi v. New Jersey and its progeny (United States v. Perez).

e Education: A divided Fifth Circuit panel held that a district court erred in dismissing a
student’s standalone Americans with Disabilities Act (ADA) suit against a school when
the “gravamen” of the complaint involved a denial of a right to a free appropriate public
education (FAPE) guaranteed by the Individuals with Disabilities Education Act (IDEA).
The circuit majority held that plaintiffs who have properly exhausted their IDEA
remedies, or who seek relief unavailable under the IDEA (e.g., compensatory damages),
may file suit under the ADA asserting claims related to the denial of appropriate
educational services (Lartigue v. Northside Indep. Sch. Dist.).

o *Employee Benefits: The Second Circuit held that, to state a claim under 29 U.S.C.
§ 1106(a)(1)(C) alleging a prohibited transaction in violation of the Employee Retirement
Income Security Act of 1974 (ERISA), a complaint must allege that a plan fiduciary
caused an employee benefit plan to compensate a service provider for unnecessary
services or to pay unreasonable compensation. The circuit joins the Third, Seventh, and
Tenth Circuits in this view, but differs from the position of the Eighth and Ninth Circuits,
which hold that a prohibited transaction claim under § 1106(a)(1)(C) may be stated by
alleging merely that the plan paid compensation for services. The Second Circuit
reasoned that requiring a complaint to allege that compensation was unnecessary or
unreasonable would limit plan mismanagement claims under § 1106(a)(1)(C) to the
offensive conduct the statute discourages, and avoid encompassing the vast array of
routine transactions that are not prohibited (Cunningham v. Cornell Univ.).

o *Immigration: The Fourth Circuit issued the latest ruling in a growing circuit split over
when an alien subject to a reinstated removal order may seek judicial review of a later
administrative denial of that alien’s eligibility to pursue withholding of removal. Under 8
U.S.C. § 1252(b)(1), a “final” order of removal may be appealed to a U.S. circuit court
within 30 days of the date of the order. Joining the Second and Fifth Circuits, but
disagreeing with the Sixth, Ninth, and Tenth Circuits, a majority of the Fourth Circuit
panel held that the 30-day clock is tied to the earlier reinstatement of removal order, not
the later relief proceedings (Martinez v. Garland).

e Labor & Employment: The Fifth Circuit held that the National Labor Relations Board
(NLRB) exceeded its authority in ruling that Tesla’s uniform policy violated the National
Labor Relations Act (NLRA). The company barred workers from wearing nonapproved
company clothing (including in this case, union t-shirts), while allowing workers to affix
union-supporting stickers onto their uniforms. The court held the NLRB erred in treating
any restriction on an employee’s ability to display union insignia as permissible only in
“special circumstances.” The court held that the ruling conflicted with the NLRB’s



https://uscode.house.gov/view.xhtml?req=(title:18%20section:3147%20edition:prelim)%20OR%20(granuleid:USC-prelim-title18-section3147)&f=treesort&edition=prelim&num=0&jumpTo=true
https://scholar.google.com/scholar_case?case=4053038751252355308&q=apprendi&hl=en&as_sdt=20006
https://media.ca11.uscourts.gov/opinions/pub/files/202210267.pdf
https://uscode.house.gov/view.xhtml?path=/prelim@title42/chapter126&edition=prelim
https://uscode.house.gov/view.xhtml?path=/prelim@title20/chapter33&edition=prelim
https://www.ca5.uscourts.gov/opinions/pub/22/22-50854-CV0.pdf
https://uscode.house.gov/view.xhtml?req=(title:29%20section:1106%20edition:prelim)%20OR%20(granuleid:USC-prelim-title29-section1106)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=(a)%20Transactions%20between,this%20title.
https://uscode.house.gov/view.xhtml?req=(title:29%20section:1106%20edition:prelim)%20OR%20(granuleid:USC-prelim-title29-section1106)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=(a)%20Transactions%20between,this%20title.
https://scholar.google.com/scholar_case?case=7444982674782512341&q=Sweda+v.+University+of++19+Pennsylvania,&hl=en&as_sdt=20000006
https://scholar.google.com/scholar_case?case=1937606241508024824&q=47+F.4th+570&hl=en&as_sdt=20000006
https://scholar.google.com/scholar_case?case=12474424126781720479&q=1+F.4th+769&hl=en&as_sdt=20000006
https://scholar.google.com/scholar_case?case=17197858581174604065&q=+588+F.3d+585&hl=en&as_sdt=20000006
https://scholar.google.com/scholar_case?case=3968785152893859032&q=+Bugielski+v.+AT%26T+Servs.,+Inc&hl=en&as_sdt=20000006
https://ww3.ca2.uscourts.gov/decisions/isysquery/1fc0e95b-b7fc-481a-b771-b7050f069d7c/2/doc/21-88_opn.pdf#xml=https://ww3.ca2.uscourts.gov/decisions/isysquery/1fc0e95b-b7fc-481a-b771-b7050f069d7c/2/hilite/
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1231%20edition:prelim)#:~:text=(5)%20Reinstatement%20of,after%20the%20reentry.
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1252%20edition:prelim)%20OR%20(granuleid:USC-prelim-title8-section1252)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=(b)%20Requirements%20for,order%20of%20removal.
https://uscode.house.gov/view.xhtml?req=(title:8%20section:1252%20edition:prelim)%20OR%20(granuleid:USC-prelim-title8-section1252)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=(b)%20Requirements%20for,order%20of%20removal.
https://ww3.ca2.uscourts.gov/decisions/isysquery/06b16d3d-9f90-4639-8fa3-bd9f7fb5563f/2/doc/19-2565_opn.pdf
https://www.ca5.uscourts.gov/opinions/pub/22/22-60307-CV0.pdf
https://www.opn.ca6.uscourts.gov/opinions.pdf/23a0186p-06.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2023/09/08/15-72821.pdf
https://www.ca10.uscourts.gov/sites/ca10/files/opinions/010110897188.pdf
https://www.ca4.uscourts.gov/opinions/221221.P.pdf

Congressional Research Service

statutory obligation to balance employees’ right of self-organization with employers’ right
to maintain discipline. Even if the “special circumstances” test applied, the court found
Tesla’s uniform policy furthered a legitimate interest, was facially neutral and
nondiscriminatory, and did not prevent workers from displaying their union support
through stickers adorning their uniforms (7esla, Inc. v. NLRB).

e Securities: The Ninth Circuit joined the Second Circuit in recognizing that Securities and
Exchange Commission Rule 16b-3, which permits transactions between an issuer and the
issuer’s director only when approved by the issuer’s board, does not require that the
board’s approval be for the specific purpose of exempting the transaction from liability.
The Ninth Circuit noted that the rule contains no mention of the subjective intentions of
the approving body. The court therefore reasoned that the only requirements for
exemption are that the transaction was between an issuer and an insider, and that the
terms and conditions of the transaction received advance approval by the board (Roth v.
Foris Ventures, LLC).

e Speech: A divided Seventh Circuit held that a Wisconsin statute criminalizing
interference with or harassment of a hunter violated the First Amendment. Prohibited
interference under the statute included photographing or recording a hunter or
approaching or confronting a hunter. The majority found that the prohibition on
approaching a hunter was vague because it failed to give reasonable notice as to what
conduct was prohibited. The court held that the prohibition on photographing or
recording a hunter was overbroad because it criminalized a substantial number of
protected, expressive activities, such as newsgathering, and therefore had a significant
chilling effect on speech. The majority further held that the statute discriminated against
expressive activity based on viewpoint (opposition to hunting) and did not survive strict
scrutiny because the legislature had other means to protect hunters from physical
interference without curtailing First Amendment activities (Brown v. Kemp).

e Tax: The Eleventh Circuit held that whistleblowers who stood to receive a portion of
unpaid taxes or penalties collected by the Internal Revenue Service (IRS) in an
enforcement action could not bring suit under the Administrative Procedure Act (APA) to
compel the agency to act on the information they provided. The panel held that the IRS’s
determination not to pursue an enforcement action based on resource considerations was
a decision committed to agency discretion and therefore unreviewable under the APA
(Stone v. Commissioner of Internal Revenue).

e Trade: Reversing the Court of International Trade’s judgment that set aside a presidential
proclamation that increased duties on bifacial solar panels, the Federal Circuit held that
presidential authority to modify an existing trade safeguard under 19 U.S.C.

§ 2254(b)(1)(B) includes not only trade-liberalizing changes, but also trade-restricting
changes. Comparing the language about presidential powers available under

§ 2254(b)(1)(A) (permitting only reduction or termination of a safeguard when domestic
industry has not made adequate efforts to adjust to import competition) and

§ 2254(b)(1)(B) (permitting reduction, modification, or termination of a safeguard where
such efforts have been made), the Federal Circuit held that the President could construe
the broader language in the latter provision as allowing him to proclaim certain increases
to safeguard tariffs when domestic industry made adequate efforts to adjust to import
competition (Solar Energy Indus. Assoc. v. United States).



https://www.ca5.uscourts.gov/opinions/pub/22/22-60493-CV0.pdf
https://www.ecfr.gov/current/title-17/chapter-II/part-240/subpart-A/subject-group-ECFR7c4b7f71f693bef/section-240.16b-3#p-240.16b-3(d)(1)
https://cdn.ca9.uscourts.gov/datastore/opinions/2023/11/13/22-16632.pdf
https://cdn.ca9.uscourts.gov/datastore/opinions/2023/11/13/22-16632.pdf
https://constitution.congress.gov/constitution/amendment-1/
http://media.ca7.uscourts.gov/cgi-bin/OpinionsWeb/processWebInputExternal.pl?Submit=Display&Path=Y2023/D11-13/C:21-1042:J:Hamilton:aut:T:fnOp:N:3130110:S:0
https://uscode.house.gov/view.xhtml?req=(title:26%20section:7623%20edition:prelim)%20OR%20(granuleid:USC-prelim-title26-section7623)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=(b)%20Awards%20to%20whistleblowers,contributed%20to%20such%20action
https://uscode.house.gov/view.xhtml?req=(title:5%20section:701%20edition:prelim)%20OR%20(granuleid:USC-prelim-title5-section701)&f=treesort&edition=prelim&num=0&jumpTo=true#:~:text=%C2%A7701.%20Application%3B%20definitions,discretion%20by%20law.
https://media.ca11.uscourts.gov/opinions/pub/files/202213217.pdf
https://uscode.house.gov/view.xhtml?hl=false&edition=prelim&req=granuleid%3AUSC-prelim-title19-section2254&f=treesort&num=0&saved=%7CKHRpdGxlOjE5IHNlY3Rpb246MjI1MyBlZGl0aW9uOnByZWxpbSkgT1IgKGdyYW51bGVpZDpVU0MtcHJlbGltLXRpdGxlMTktc2VjdGlvbjIyNTMp%7CdHJlZXNvcnQ%3D%7C%7C0%7Cfalse%7Cprelim#:~:text=(b)%20Reduction%2C%20modification%2C%20and%20termination%20of%20action
https://uscode.house.gov/view.xhtml?hl=false&edition=prelim&req=granuleid%3AUSC-prelim-title19-section2254&f=treesort&num=0&saved=%7CKHRpdGxlOjE5IHNlY3Rpb246MjI1MyBlZGl0aW9uOnByZWxpbSkgT1IgKGdyYW51bGVpZDpVU0MtcHJlbGltLXRpdGxlMTktc2VjdGlvbjIyNTMp%7CdHJlZXNvcnQ%3D%7C%7C0%7Cfalse%7Cprelim#:~:text=(b)%20Reduction%2C%20modification%2C%20and%20termination%20of%20action
https://cafc.uscourts.gov/opinions-orders/22-1392.OPINION.11-13-2023_2220699.pdf
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