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Summary

Members of Congress may forfeit or lose their congressional pensions upon conviction of certain federal crimes under two different provisions of federal law:

1. Under the so-called "Hiss Act," Members of Congress (and most other officers and employees of the federal government) will forfeit their entire federal employee retirement annuities if convicted of a federal crime that relates to espionage, treason, or several other national security offenses against the United States.

2. In addition to the Hiss Act provisions, Congress enacted, as part of the Honest Leadership and Open Government Act of 2007 (HLOGA; P.L. 110-81, Section 401), and as amended by the Stop Trading on Congressional Knowledge Act (STOCK Act; P.L. 112-105, Section 15) in 2012, further provisions that will deprive Members of all of their "creditable service" as a Member of Congress for federal pension purposes if that Member is convicted of any one of a number of federal laws concerning corruption, election crimes, or misconduct in office. The forfeiture provisions of this law will apply if the criminal misconduct was engaged in while the individual was a Member of Congress (or while the individual was the President, Vice President, or an elected official of a state or local government), and if every element of the offense "directly relates to the performance of the individual's official duties as a Member, the President, the Vice President, or an elected official of a State or local government." 5 U.S.C. § 8411(l)(2)(B).

Any new or additional penalty for the commission of a crime, such as the penalty of forfeiture or loss of part or all of one's federal pension, must, under the Constitution's ex post facto prohibition, apply prospectively only, and cannot work retroactively to take away the pensions or annuities of Members of Congress or former Members who had already engaged in the covered criminal misconduct prior to the passage of the new law. The new statutory penalties, in a similar manner to the current Hiss Act, would allow convicted former Members to retain their own contributions to the retirement fund, as well as their own savings and earnings in the Thrift Savings Plan under the Federal Employee Retirement System (FERS). Unlike the operation of forfeitures under the Hiss Act, however, the more recent forfeiture provisions apparently would allow Members to keep the government's contribution to their Thrift Savings Plan, while under the Hiss Act such contribution appears to be forfeited.









Loss of Federal Pensions for Members of Congress Convicted of Certain Offenses



This report discusses the current law with respect to the loss of the federal pension of a Member of Congress for the conviction of certain crimes and the recent law to limit a former Member's receiving service credit toward a federal pension for any time served as a Member of Congress if that person is convicted of any one of a number of criminal offenses involving abuse of the public trust.

Introduction

Under a provision in federal retirement law commonly referred to as the "Hiss Act," Members of Congress and other officers and employees of the federal government forfeit their federal employee retirement annuities if they are convicted of certain designated federal crimes relating to disloyalty or involving national security or national defense-related offenses against the United States. In addition, under legislation passed in 2007, the Honest Leadership and Open Government Act of 2007, P.L. 110-81, 121 Stat. 735 (September 14, 2007), and amended by the STOCK Act in 2012, P.L. 112-105, 126 Stat. 301-303 (April 4, 2012), Members of Congress will lose their service credit toward their federal pensions for all of the time they serve in Congress if convicted for conduct engaged in while in Congress that violates one of several criminal provisions of federal law concerning corruption in public office.

"Hiss Act": National Security Offenses

Background

Congress enacted legislation in 1954 to prohibit the distribution of any federal retirement annuities to federal officers and employees, including Members of Congress, who were convicted of various offenses under federal law relating to disloyalty, the national defense and national security, conflicts of interest, bribery and graft, or for federal offenses relating generally to the exercise of one's "authority, influence, power, or privileges as an officer or employee of the Government."1 The passage of this legislation was prompted to a great extent by the celebrated case of Alger Hiss, a federal worker in the Department of State who had been charged and convicted of perjury in relation to the passing of national security secrets to a communist agent, and the law is now commonly referred to as the "Hiss Act."2

In 1961, Congress amended the statute to narrow the coverage of the law to what were considered more serious offenses dealing only with disloyalty and national security and defense, and withdrawing from coverage violations of crimes which were either relatively minor in nature, or not considered sufficiently related to protection of the United States.3 There was concern expressed that the original law "went too far"4 and unduly punished former federal officials (and their innocent families) when the former employee or official, in addition to facing fine and imprisonment for an offense, may be left destitute without any retirement income at all for the violation of "comparatively minor offenses."5

Hiss Act Provisions Regarding Federal Retirement Annuity Payments

Members of Congress (and most other officers and employees of the federal government)6 now forfeit the federal retirement annuities for which they had qualified if they are convicted of a federal crime that relates to espionage, treason or other national security offense against the United States, as expressly designated in the so-called "Hiss Act."7 The provisions of this law concerning forfeiture of pensions apply, at 5 U.S.C. § 8312, to convictions for such offenses as disclosure of classified information, espionage, sabotage, treason, misprision of treason, rebellion or insurrection, seditious conspiracy, harboring or concealing persons, gathering or transmitting defense information, perjury in relation to those offenses, and other designated offenses relating to secrets and national security. These offenses specifically include, at 5 U.S.C. § 8312:

(b) The following are the offenses to which subsection (a) of this section applies if the individual was convicted before, on, or after September 1, 1954:

(1) An offense within the purview of-

(A) section 792 (harboring or concealing persons), 793 (gathering, transmitting, or losing defense information), 794 (gathering or delivering defense information to aid foreign government), or 798 (disclosure of classified information), of chapter 37 (relating to espionage and censorship) of title 18;

(B) chapter 105 (relating to sabotage) of title 18;

(C) section 2381 (treason), 2382 (misprision of treason), 2383 (rebellion or insurrection), 2384 (seditious conspiracy), 2385 (advocating overthrow of government), 2387 (activities affecting armed forces generally), 2388 (activities affecting armed forces during war), 2389 (recruiting for service against United States), or 2390 (enlistment to serve against United States), of chapter 115 (relating to treason, sedition, and subversive activities) of title 18;

(D) section 10(b)(2), (3), or (4) of the Atomic Energy Act of 1946 (60 Stat. 766, 767), as in effect before August 30, 1954;

(E) section 16(a) or (b) of the Atomic Energy Act of 1946 (60 Stat. 773), as in effect before August 30, 1954, insofar as the offense is committed with intent to injure the United States or with intent to secure an advantage to a foreign nation; or

(F) an earlier statute on which a statute named by subparagraph (A), (B), or (C) of this paragraph (1) is based.

(2) An offense within the purview of-

(A) article 104 (aiding the enemy), article 106 (spies), or article 106a (espionage) of the Uniform Code of Military Justice (chapter 47 of title 10) or an earlier article on which article 104 or article 106, as the case may be, is based; or

(B) a current article of the Uniform Code of Military Justice (or an earlier article on which the current article is based) not named by subparagraph (A) of this paragraph (2) on the basis of charges and specifications describing a violation of a statute named by paragraph (1), (3), or (4) of this subsection, if the executed sentence includes death, dishonorable discharge, or dismissal from the service, or if the defendant dies before execution of that sentence as finally approved.

(3) Perjury committed under the statutes of the United States or the District of Columbia-

(A) in falsely denying the commission of an act which constitutes an offense within the purview of-

(i) a statute named by paragraph (1) of this subsection; or

(ii) an article or statute named by paragraph (2) of this subsection insofar as the offense is within the purview of an article or statute named by paragraph (1) or (2) (A) of this subsection;

(B) in falsely testifying before a Federal grand jury, court of the United States, or court-martial with respect to his service as an employee in connection with a matter involving or relating to an interference with or endangerment of, or involving or relating to a plan or attempt to interfere with or endanger, the national security or defense of the United States; or

(C) in falsely testifying before a congressional committee in connection with a matter under inquiry before the congressional committee involving or relating to an interference with or endangerment of, or involving or relating to a plan or attempt to interfere with or endanger, the national security or defense of the United States.

(4) Subornation of perjury committed in connection with the false denial or false testimony of another individual as specified by paragraph (3) of this subsection.

(c) The following are the offenses to which subsection (a) of this section applies if the individual was convicted before, on, or after September 26, 1961:

(1) An offense within the purview of-

(A) section 2272 (violation of specific sections) or 2273 (violation of sections generally of chapter 23 of title 42) of title 42 insofar as the offense is committed with intent to injure the United States or with intent to secure an advantage to a foreign nation;

(B) section 2274 (communication of restricted data), 2275 (receipt of restricted data), or 2276 (tampering with restricted data) of title 42; or

(C) section 783 (conspiracy and communication or receipt of classified information) of title 50 or section 601 of the National Security Act of 1947 (50 U.S.C. 421) (relating to intelligence identities).

(2) An offense within the purview of a current article of the Uniform Code of Military Justice (chapter 47 of title 10) or an earlier article on which the current article is based, as the case may be, on the basis of charges and specifications describing a violation of a statute named by paragraph (1), (3), or (4) of this subsection, if the executed sentence includes death, dishonorable discharge, or dismissal from the service, or if the defendant dies before execution of that sentence as finally approved.

(3) Perjury committed under the statutes of the United States or the District of Columbia in falsely denying the commission of an act which constitutes an offense within the purview of a statute named by paragraph (1) of this subsection.

(4) Subornation of perjury committed in connection with the false denial of another individual as specified by paragraph (3) of this subsection.

Conviction of one of the specified offenses controls whether an executive official, Member or employee loses his or her federal pension under the Hiss Act. The Member or employee cannot "save" his or her pension by resigning from office, either prior to or after indictment or conviction of such offense. Whether a Member of Congress is expelled from Congress, or a federal executive officer (other than the President)8 is impeached and removed, is not relevant to the loss or retention of a pension, as the criminal conviction for a crime specified under the law controls whether the pension is lost under the Hiss Act.

Hiss Act Forfeiture and Employee Contributions and Thrift Savings

Current law regarding the denial of pension benefits to those convicted of certain disloyalty and national security offenses applies generally to the loss of one's "annuity or retired pay" under the federal pension system.9 The existing law on pension forfeiture provides that while persons convicted of covered offenses may be denied the annuity payments from their government pensions, those persons, upon proper application, may receive back their own contributions that they have made into the retirement system. The provisions of 5 U.S.C. § 8316 currently provide that "the amount, except employment taxes, contributed by the individual toward the annuity ... shall be refunded upon appropriate application."10 Furthermore, interest on the employee's contributions at the prevailing rate is repayable, generally up until the time that the employee was convicted of the covered offense.11

The original Hiss Act provisions on forfeiture of annuities were enacted before the adoption of the Federal Employee Retirement System (FERS), and the Hiss Act provisions were not specifically amended to expressly address the new retirement provisions of FERS.12 Although the Hiss Act was not itself amended, the FERS legislation expressly provides that upon a forfeiture of annuities under the Hiss Act, an employee also forfeits the government contributions, and all the earnings attributable to such contributions, in the employee's Thrift Savings Plan.13 This would indicate that under the current operation of law, employees and Members convicted of offenses under the Hiss Act who lose their annuity and lose the government contributions and earnings from those contributions in the Thrift Savings Plan, are allowed to receive back their own contributions and all the earnings attributable to those voluntary contributions in the Thrift Savings Plan.

Spouse and Dependent Beneficiaries

Under provisions of current law, when a Member of Congress or other federal officer or employee forfeits his or her federal annuity/pension because of a conviction for one of the offenses covered under the Hiss Act provisions of federal retirement law, that pension is not paid even to an "innocent" spouse or dependent of the Member, officer, or employee, except under special circumstances for a "cooperating spouse." Federal law now provides that the spouse of a Member, officer or employee who forfeits his or her pension under the Hiss Act shall be eligible for "spousal pension benefits" if the Attorney General "determines that the spouse fully cooperated with Federal authorities in the conduct of a criminal investigation and subsequent prosecution of the individual which resulted in such forfeiture."14

Federal Pension Annuities and Anti-Corruption Law Violations

Background

The impetus for adopting additional provisions concerning the loss or forfeiture by Members of Congress of their federal pensions appears to be the convictions and guilty pleas of Members and former Members of Congress who were found to have abused their position of trust while in Congress and who, according to press reports, will continue to receive substantial annuity payments under the federal retirement system.15 Legislation and amendments introduced and considered over a number of years in Congress have proposed to expand the circumstances under which a Member of Congress (and, in some legislative proposals, congressional or other government employees) would lose their rights to annuity payments from the federal government if they were convicted of a wider range of criminal offenses than contained in the current Hiss Act.16 Some of the legislative proposals would have greatly expanded the list of crimes for which a violation would trigger the loss of federal pensions, to include numerous provisions of law dealing with what might generally be considered forms of "public corruption," including false statements, false claims, fraud, conspiracy, and crimes relating to elections and campaigns, while others were more narrowly focused on crimes such as bribery and illegal gratuities, conspiracy to violate the bribery law, and perjury and subornation of perjury related to bribery allegations.

Legislative History—HLOGA

The pension forfeiture provisions were originally included in the Senate-passed version of the Honest Leadership and Open Government Act of 2007 (HLOGA), dealing with ethics and lobbying reform, as an amendment to the legislation.17 This earlier version of the pension forfeiture provisions would have amended the current provisions of the Hiss Act to add additional crimes to the current list of offenses for which a federal official might lose all of his or her pension annuities when such added crimes are "committed by a Member of Congress." The House of Representatives, on January 23, 2007, passed a stand-alone bill on pension reform, which operated somewhat differently from the Senate bill.18 Instead of a former Member forfeiting all of his or her pension annuities as under the Hiss Act, the House bill disallowed credit for service time as a Member of Congress if that person, while a Member, had committed acts that led to a felony conviction under several anti-corruption statutes.19 The approach used in the House version was eventually adopted in the final measure that was passed by Congress and signed into law.20

Amendments in STOCK Act

The pension forfeiture provisions originally placed in the law by the Honest Leadership and Open Government Act of 2007 (HLOGA) were amended in 2012 by the provisions of the so-called "Stop Trading on Congressional Knowledge Act," (STOCK Act). The STOCK Act amended the pension forfeiture provisions in two ways. Initially, the law added numerous other federal criminal laws relating generally to public corruption, election law violations, and misconduct in office, for which a final felony conviction would result in losing creditable service as a Member of Congress for federal pension purposes.21

Secondly, the STOCK Act expanded the potentially relevant time period in which conviction of one of the listed offenses would result in loss of creditable service. Under the pension forfeiture provisions in HLOGA, a Member of Congress would lose all of the creditable service as a Member for pension purposes if that person engaged in the prohibited conduct while in Congress. The STOCK Act expanded that provision so that a Member of Congress would lose the credit for service as a Member for pension purposes if convicted of one of the numerous corruption offenses for conduct engaged in not only during the time such person served as a Member of Congress, but also during the time such person served in office as the President, the Vice President, or as an elected official of a state or local government.22

Operation of the Pension-Loss Provisions

Under current federal pension laws, whether the Civil Service Retirement System (CSRS) or the Federal Employee Retirement System (FERS), one of the principal determinants of the annuity portion of one's federal pension is the number of years of federal service credited to the retiring official. The provisions adopted by Congress in HLOGA and amended in the STOCK Act provide that any former Member of Congress who, while a Member of Congress, or while the President, Vice President, or while an elected official of a state or local government, had engaged in conduct that results in the conviction for one of several criminal offenses will lose all of the "creditable service" toward his or her federal pension annuity earned for being a Member of Congress.23 This forfeiture will apply to such misconduct if "[e]very act or omission of the individual that is needed to satisfy the elements of the offense directly relates to the performance of the individual's official duties as a Member, the President, the Vice President, or an elected official of a State or local government."24

The operation of these pension forfeiture provisions means that a person who is a Member or former Member of Congress who has been convicted of one of those offenses listed (for conduct engaged in while a Member of Congress or in other public office and directly relating to one's official duties) would not receive federal pension annuities based on any congressional service; however, if he or she had other creditable federal service time, such as if one had been an executive branch employee, or had a military pension, that person could receive the annuity payments resulting from that non-congressional federal service.  25 Thus, the changes made in 2007 and 2012 to the pension laws work in a somewhat different way than the Hiss Act, where a conviction of one of the national security offenses listed in that act would result in the loss of one's entire federal annuity payment.

The crimes for which a Member or former Member would lose the time credited for congressional service are felony convictions for:

i. An offense under section 201 of title 18 (relating to bribery of public officials and witnesses).

ii. An offense under section 203 of title 18 (relating to compensation to Member of Congress, officers, and others in matters affecting the Government).

iii. An offense under section 204 of title 18 (relating to practice in the United States Court of Federal Claims or the United States Court of Appeals for the Federal Circuit by Member of Congress).

iv. An offense under section 219 of title 18 (relating to officers and employees acting as agents of foreign principals).

v. An offense under section 286 of title 18 (relating to conspiracy to defraud the Government with respect to claims).

vi. An offense under section 287 of title 18 (relating to false, fictitious or fraudulent claims).

vii. An offense under section 597 of title 18 (relating to expenditures to influence voting).

viii. An offense under section 599 of title 18 (relating to promise of appointment by candidate).

ix. An offense under section 602 of title 18 (relating to solicitation of political contributions).

x. An offense under section 606 of title 18 (relating to intimidation to secure political contributions).

xi. An offense under section 607 of title 18 (relating to place of solicitation).

xii. An offense under section 641 of title 18 (relating to public money, property or records).

xiii. An offense under section 666 of title 18 (relating to theft or bribery concerning programs receiving Federal funds).

xiv. An offense under section 1001 of title 18 (relating to statements or entries generally).

xv. An offense under section 1341 of title 18 (relating to frauds and swindles, including as part of a scheme to deprive citizens of honest services thereby).

xvi. An offense under section 1343 of title 18 (relating to fraud by wire, radio, or television, including as part of a scheme to deprive citizens of honest services thereby).

xvii. An offense under section 1503 of title 18 (relating to influencing or injuring officer or juror).

xviii. An offense under section 1505 of title 18 (relating to obstruction of proceedings before departments, agencies, and committees).

xix. An offense under section 1512 of title 18 (relating to tampering with a witness, victim, or an informant).

xx. An offense under section 1951 of title 18 (relating to interference with commerce by threats of violence).

xxi. An offense under section 1952 of title 18 (relating to interstate and foreign travel or transportation in aid of racketeering enterprises).

xxii. An offense under section 1956 of title 18 (relating to laundering of monetary instruments).

xxiii. An offense under section 1957 of title 18 (relating to engaging in monetary transactions in property derived from specified unlawful activity).

xxiv. An offense under chapter 96 of title 18 (relating to racketeer influenced and corrupt organizations).

xxv. An offense under section 7201 of the Internal Revenue Code of 1986 (relating to attempt to evade or defeat tax).

xxvi. An offense under section 104(a) of the Foreign Corrupt Practices Act of 1977 (relating to prohibited foreign trade practices by domestic concerns).

xxvii. An offense under section 10(b) of the Securities Exchange Act of 1934 (relating to fraud, manipulation, or insider trading of securities).

xxviii. An offense under section 4c(a) of the Commodity Exchange Act (7 U.S.C. 6c(a)) (relating to fraud, manipulation, or insider trading of commodities).

xxix. An offense under section 371 of title 18 (relating to conspiracy to commit offense or to defraud United States), to the extent of any conspiracy to commit an act which constitutes—

(I) an offense under clause (i), (ii), (iii), (iv), (v), (vi), (vii), (viii), (ix), (x), (xi), (xii), (xiii), (xiv), (xv), (xvi), (xvii), (xviii), (xix), (xx), (xxi), (xxii), (xxiii), (xxiv), (xxv), (xxvi), (xxvii), or (xxviii); or

(II) an offense under section 207 of title 18 (relating to restrictions on former officers, employees, and elected officials of the executive and legislative branches).

xxx. Perjury committed under section 1621 of title 18 in falsely denying the commission of an act which constitutes—

(I) an offense under clause (i), (ii), (iii), (iv), (v), (vi), (vii), (viii), (ix), (x), (xi), (xii), (xiii), (xiv), (xv), (xvi), (xvii), (xviii), (xix), (xx), (xxi), (xxii), (xxiii), (xxiv), (xxv), (xxvi), (xxvii), or (xxviii); or

(II) an offense under clause (xxix), to the extent provided in such clause.

xxxi. Subornation of perjury committed under section 1622 of title 18 in connection with the false denial or false testimony of another individual as specified in clause (xxx).

Member Contributions and Thrift Savings Plan

Under the provisions of HLOGA, as amended, those convicted of offenses covered by the loss of annuity provisions may receive back their own contributions to the retirement system, as well as their own contributions and earnings in their Thrift Savings Plan (TSP) account (in a similar manner as in the operation of the Hiss Act provisions).26 It appears that Members of Congress also retain the government's contributions to their TSP accounts because, under existing law, the government's contribution is forfeited only upon a forfeiture "under subchapter II of chapter 83" (of title 5 of the United States Code), which is the citation for the so-called "Hiss Act."27 Since Members convicted of covered corruption offenses would be losing "creditable service" for congressional pension annuities under the provisions of HLOGA, as amended, and would not be forfeiting their pensions under the Hiss Act (which was not amended), and no provision in HLOGA or the STOCK Act requires the loss of contributions to one's TSP, it would appear that Members would be entitled to all of the contributions and proceeds in their personal Thrift Savings Plans.28

Spouse and Dependent Children

When a former Member loses his or her annuity, normally the former Member's spouse and dependent children are also deprived of that retirement income. To alleviate the potential for hardship in certain cases, the new provisions of law allow an exception to be made by the Office of Personnel Management when, "taking into account the totality of the circumstances," it is considered "necessary and appropriate" to make annuity payments to the spouse or children of an individual.29

Retroactivity, Ex Post Facto Laws, and other Constitutional Considerations

Although, as discussed earlier in this report, the target of and motivation for the legislative changes in the pension provisions for Members of Congress may be certain infamous cases of official misconduct by former Members of Congress who continue to receive substantial government pensions even after corruption convictions, any punitive legislation can apply prospectively only. As a constitutional matter, Congress cannot retroactively cut off or lessen the annuities of former Members as a penalty for having engaged in any criminal misconduct prior to the enactment of the legislation (even if the conviction for that misconduct occurred after the passage of the law).

Ex Post Facto Laws

The effect of the provisions in HLOGA and the STOCK Act is to increase the "penalty" for the commission of certain crimes to include the loss of one's federal annuity for the commission of those particular crimes. Legislation which increases the penalty for acts which were committed before the enactment of that legislation would raise serious constitutional issues concerning ex post facto laws.

The Constitution, at Article I, Section 9, clause 3, states an express limitation upon Congress that "No Bill of Attainder or ex post facto Law shall be passed." A prohibited ex post facto law is one that makes criminal an action which when engaged in was innocent under the law; or, as explained by the Supreme Court in 1798: "Every law that changes the punishment, and inflicts a greater punishment, than the law annexed to the crime, when committed" is a prohibited ex post facto law.30 Chief Justice Marshall explained simply and clearly that an ex post facto law "is one which renders an act punishable in a manner in which it was not punishable when it was committed."31

Although Congress may not increase the penalty or "punishment" for an that has already occurred, the Court has allowed certain legislation that it deemed to be "regulatory" rather than punitive in nature and intent, which did in fact affect the rights or property of individuals based on pre-enactment conduct.32 However, a lower federal court in the celebrated Alger Hiss case found that the Hiss Act, if applied retroactively to deny Alger Hiss his pension, was punitive in nature and not regulatory,33 and was therefore a prohibited ex post facto law adopted by Congress after Hiss had engaged in the subject conduct:

The question before us is not whether Hiss or Strasburger are good or bad men, nor is it whether we would grant them annuities if we had unfettered discretion in the matter. The question is simply whether the Constitution permits Congress to deprive them of their annuities by retroactive penal legislation. We conclude that it does not. We hold that as applied retroactively to the plaintiffs the challenged statute is penal, cannot be sustained as regulation, and is invalid as an ex post facto law prohibited by the Constitution.34

It would therefore appear from the judicial precedents that the application of any provision to deny a pension to a Member of Congress for the commission of a crime deemed to be a felony under federal law could be prospective only. The law could apply to criminal conduct engaged in after the enactment of that provision, but could not apply, under the ex post facto clause of the Constitution, to deprive former Members of Congress their pensions for the conviction of crimes that occurred prior to the enactment of the proposed legislation.

Contracts

There have been questions raised as to whether the change in the annuity provisions of federal retirement law for Members of Congress who are convicted of certain crimes would incur problems concerning the sanctity of contracts. As to any future annuity payments affected, even those "earned" or expected prior to the commission of the particular crime in question, judicial precedents have provided a clear indication that future annuity payments to be provided by the government for its officers, employees, veterans or others do not create a current property right or interest in such future payments, but rather create a mere "expectancy" or "government fostered expectation" that may be modified, revoked, or suspended by the authority granting it through subsequent legislation.35 That is, as specifically found by federal courts, "even where ... there has been compulsory contribution to a retirement or pension fund the employee has no vested right in it until the particular event happens upon which the money or part of it is to be paid,"36 and thus a "pension granted by the Government confers no right which cannot be revised, modified or recalled by subsequent legislation."37 There would thus appear to be no violation or abrogation of any specific "contract" by increasing the penalties for the violations of certain specific crimes to include forfeiture or partial forfeiture of anticipated federal annuity payments, even those future benefits that had accrued (or for which credit had been "earned") prior to the commission of the crime.38 It should be noted that the current provisions of the so-called "Hiss Act," originally adopted in 1954, operate in the manner questioned. A federal officer's or employee's annuity payments, even those that were "credited" to him or her or "earned" over the course of many years, may be forfeited upon the subsequent conviction of one of the particular national security-related crimes designated in the Hiss Act, in a somewhat similar manner as the loss of "creditable service" for a violation of one of the anti-corruption provisions in the Honest Leadership and Open Government Act of 2007.39

Loss of Pension Annuities and the 27th Amendment

The pension forfeiture provisions of HLOGA took effect upon enactment, September 14, 2007, and apply to any crime committed after that date. The question has arisen as to whether, because of the 27th Amendment to the United States Constitution, the law would require a delayed effective date so the new pension forfeiture provisions could not apply to Members until after the end of the 110th Congress.40 From the history of the amendment, and the relatively little case law, it does not appear that the new pension forfeiture law would be required to specifically include a "delayed" effective date to comport with the 27th Amendment, for several reasons.

Initially, it should be noted that the 27th Amendment is self-executing and does not require a specifically stated delayed effective date. This constitutional provision does not prohibit the enactment of a law that would change the compensation for services of a Member during the current Congress, but rather states that no law so enacted "shall take effect" until an election of Representatives has intervened.41 Even if new pension forfeiture provisions were found to vary the "compensation for the services" of a Member, the constitutional provision merely provides that the law would not "take effect" until after the next election.42 A retired Member of Congress who had committed an offense newly covered under the law while a Member (after the passage of the new law),43 who had committed such offense during the Congress adopting such legislation (110th Congress), and who sought to have his or her pension annuities not diminished by forfeiting "creditable service," could thus raise the 27th Amendment defense and, in the event that a court agrees with the interpretation that the law had varied the "compensation for the services of the Senators and Representatives" during this current Congress, the court could then find that the loss of creditable service would not take effect until after the next election.

There is, however, an underlying question as to whether the 27th Amendment would apply, in any event, to a change in the pension laws applicable to former Members of Congress. The 27th Amendment expressly applies only to "compensation for the services" of Senators or Representatives. As noted by the sponsor of the provision, James Madison, and in the states ratifying the provision, the intent of the constitutional restriction was to prevent current Members from obtaining the "particular benefit" of increasing their own salaries.44 It thus might be argued that the provision appears to apply to salaries (or fees) as compensation for services, as opposed to a future annuity or pension, or other such potential retirement benefits provided only upon certain contingencies to those who are former Members of Congress.45 In a case dealing with a procedural "standing" issue, dismissing a challenge under the 27th Amendment to the automatic cost-of-living adjustments for Congress which, it was argued, would affect the future pension of a Member of Congress, the United States District Court in Colorado expressly noted:

The Twenty-seventh Amendment does not deal with congressional pensions. Plaintiffs cite no authority that indicates congressional pensions fall under the Twenty-seventh Amendment...."46

While there is a substantial question as to whether a future pension to be paid to a former Member of Congress only upon certain qualifying contingencies (e.g., age and years of service) is "compensation" to a current Member as contemplated by the 27th Amendment, the issue has been mooted and is no longer relevant since the end of the 110th Congress with respect to HLOGA, and will be after the end of the 112th Congress for the STOCK Act amendments.
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