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Summary

This report provides an overview of the legal requirements for dual citizenship and some of the issues concerning dual citizenship. There are several potential problems and issues falling into two categories—first, actions which may result in expatriation from the U.S., i.e., loss of American citizenship, and second, potentially conflicting obligations to both countries, e.g., mandatory military service for men, double income taxation, voting privileges, public office or employment and repatriation of income from employment or investment abroad. The report will first discuss the legal basis for dual citizenship, then the expatriation actions, the potentially conflicting obligations of holding citizenship of the U.S. and another nation, the dual citizenship laws and legislative activity of selected countries in which a significant number of U.S. citizens may be eligible for dual citizenship, and finally, current legislative activity in the 105th Congress.











Dual Citizenship



This report provides an overview of the legal requirements for dual citizenship and some of the issues concerning dual citizenship. There are several potential problems and issues falling into two categories—first, actions which may result in expatriation from the U.S., i.e., loss of American citizenship, and second, potentially conflicting obligations to both countries, e.g., mandatory military service for men, double income taxation, voting privileges, public office or employment and repatriation of income from employment or investment abroad. The report will first discuss the legal basis for dual citizenship, then the expatriation actions, the potentially conflicting obligations of holding citizenship of the U.S. and another nation, the dual citizenship laws and legislative activity of selected countries in which a significant number of U.S. citizens may be eligible for dual citizenship, and finally, current legislative activity in the 105th Congress.


Background

Actually, nationality and citizenship are distinct concepts. Citizenship concerns the political status and rights conferred on a person by a nation, such as the right to vote and to hold office.1 Nationality concerns the status of a person under international law, i.e., the allegiance which a person owes to a nation and the protection owed by a nation to a person vis-à-vis another nation. In the U.S., all citizens are nationals, but not all nationals are citizens. Nationals by birth who are citizens are those persons born or presumed to be born in the U.S., born in the outlying possessions to parents at least one of whom is a U.S. citizen who satisfies certain conditions precedent, or born outside the U.S. and its possessions to parents at least one of whom is a U.S. citizen who satisfies certain conditions precedent.2 Nationals by birth who are not citizens are those persons born or presumed to be born in an outlying possession of the U.S. on or after the date of formal acquisition of the possession or born to parents at least one of whom is a U.S. national who satisfies certain conditions precedent.3 Aside from this distinction, generally the terms seem to be used interchangeably, although citizenship is really a subset of nationality. Therefore, although the U.S. provision concerning loss of nationality is entitled "Loss of nationality by native-born or naturalized citizen,"4 the courts also appear to have used the two terms interchangeably, so the loss of nationality seems to be understood usually to mean the loss of citizenship as well where both are involved.5 Therefore, the terms will be used interchangeably in this report.

Dual citizenship can arise in several ways, from naturalization and from two doctrines of citizenship. Jus soli is the principle that a person acquires citizenship in a nation by virtue of his birth in that nation or its territorial possessions.6 Jus sanguinis is the principle that a person acquires the citizenship of his parents, "citizenship of the blood."7 A person may acquire dual citizenship by being born in the U.S., which recognizes jus soli,8 to alien parents whose country recognizes jus sanguinis,9 or by being born abroad to U.S. parents.10 Also, a U.S. citizen may become a naturalized citizen of a nation that does not require renunciation of other allegiances, or a naturalized U.S. citizen may still retain citizenship in a country that does not recognize renunciation of its citizenship.11

Although the U.S. requires an immigrant to take an oath renouncing allegiance to any other sovereign power,12 citizenship and nationality of another nation are really determined by the laws of that other nation claiming a person as a citizen and/or as a national.13 Therefore, when a naturalized U.S. citizen renounces allegiance to his former country, if the laws of that country do not recognize the renunciation, that person still retains the citizenship of his former country. In deference to the sovereignty of that other nation, the U.S. generally recognizes the dual citizenship. Even the U.S. originally did not recognize the right of a citizen to expatriate himself if he so desired.14 The original expatriation statute was enacted because of a growing belief in Congress that the rights of citizenship included the right to renounce citizenship.15 Some nations still do not permit citizens to renounce citizenship.16


Expatriation of U.S. Citizens

Section 1481 of Title 8 of the U.S. Code enumerates actions which may result in the expatriation of a U.S. citizen, regardless of whether that person is a citizen by birth or naturalization. A naturalized citizen could be "denaturalized," i.e., have his citizenship revoked by a U.S. court upon a finding that the immigrant committed fraud or misrepresentation in gaining admission to the U.S. or in obtaining his citizenship.17 However, this report will not address this issue since it is separate from the expatriation acts in section 1481. Section 1481 includes acts demonstrating an allegiance to another nation which may be incompatible with allegiance to the U.S. Those acts include naturalization in a foreign country; taking an oath of allegiance to a foreign state or one of its political subdivisions; serving in the armed forces of a hostile foreign state or serving as a commissioned or non-commissioned officer in the armed forces of a foreign state; serving in any office, post or employment under a foreign state's government, if one is a national of that state; making a formal renunciation before a diplomatic or consular officer of the United States in a foreign state; making a formal renunciation in a manner prescribed by the Attorney General when the U.S. is at war; and committing treason.18

Section 1483 of Title 8 restricts the conditions for expatriation. Except for treason and formal renunciation in the U.S., a citizen cannot be expatriated while he is in the U.S. or its possessions. However, acts committed in the U.S. or its possessions can be grounds for expatriation once the citizen leaves the U.S. and resides outside it and its possessions. Also, a citizen who asserts his claim to U.S. citizenship within six months of attaining majority shall not be considered expatriated as the result of serving in the armed forces of a foreign state or making a formal renunciation abroad before a U.S. diplomatic or consular official. Section 1489 provides that treaties and conventions ratified by the Senate before December 25, 1952, supersede the provisions on expatriation, except that no woman shall lose her nationality solely by reason of her marriage to an alien, regardless of the provisions of a treaty.

Currently, the mere commission of an act of expatriation enumerated in section 1481, or any other act that may be evidence of expatriation, cannot result in loss of citizenship unless committed voluntarily and with specific intent. At one time a U.S. citizen could lose his citizenship by denationalization as well as by expatriation.19 The distinction is that expatriation is a loss of citizenship resulting from an act evincing the desire and intention of the citizen to renounce his citizenship, while denationalization is a loss of citizenship resulting from conduct which Congress has decided is contrary to the national interest and thus should result in a loss of citizenship. While conduct resulting in denationalization had to be voluntary and not coerced, there was no requirement of a specific or subjective intention to renounce citizenship. For example, at one time an American woman could be denationalized by marrying a foreigner. The woman's lack of subjective intent to renounce her U.S. citizenship was irrelevant; if she married voluntarily, she lost her citizenship.20 One interpretation is that the voluntariness of the denationalizing conduct was equivalent to an objective intent to renounce U.S. citizenship.21

Over the years the United States Supreme Court has moved toward a stricter interpretation of expatriation. Formerly, the Supreme Court upheld the power of Congress to denationalize a U.S. citizen, even a citizen by birth.22 Finally, it reversed itself and found that the Fourteenth Amendment23 prevents Congress from legislating the automatic loss of citizenship by naturalization or birth in the U.S. merely because of certain conduct, without that citizen's assent.24 There has been at least one case which found that Congress could set conditions on the retention of U.S. citizenship for a person born abroad to parents only one of whom has U.S. citizenship. Since the person was neither born nor naturalized in the U.S. but merely derived his citizenship from the parent, he was not protected from denationalization by the Fourteenth Amendment.25 More recently, the Supreme Court elaborated on its earlier decision in Afroyim by holding that the Government had to prove specific intent to renounce citizenship.26 The statutory provisions on expatriation state that the party claiming that expatriation occurred must establish the claim by a preponderance of the evidence. Any act of expatriation, including those enumerated under § 1481, will be presumed to have been done voluntarily, but the presumption may be rebutted upon a showing, by a preponderance of the evidence, that the act or acts committed or performed were not done voluntarily. Terrazas upheld the statutory evidentiary standards as constitutional, but in light of Afroyim and the Fourteenth Amendment, it required a finding of intent to relinquish U.S. citizenship and stated that no presumption of intent arose from an expatriating act.27 A finding of intent did not require a written, express relinquishment of citizenship. Intent could be found by a preponderance of the evidence; it could be inferred from conduct that was completely inconsistent with and derogatory to allegiance to the U.S.28

The courts have interpreted the statutory requirements with regard to several of the acts of expatriation. Regarding an oath of allegiance and statement of renunciation, a court has found that signing an oath of allegiance to another country as part of that country's naturalization process did not constitute renunciation of U.S. citizenship in the absence of an explicit renunciation.29 The courts have found that where there is an explicit renunciation or an oath of allegiance accompanied by or including an explicit renunciation, the requisite specific intent exists and the citizen is expatriated.30 On the other hand, at least one district court has found that where a person has signed naturalization papers of another country which explicitly renounce U.S. citizenship, the government has not proved the requisite specific intent where the citizen can prove that, through gross negligence, he was unaware of the fact that the naturalization papers contained a renunciation of all other citizenships.31 While one court of appeals has rejected the argument of economic duress in rebuttal of the presumption of voluntariness of an act,32 another court of appeals has said that economic duress may avoid expatriation, but the citizen's economic plight must be "dire."33 A district court has found that holding office in a foreign legislature does not constitute expatriation in the absence of a specific intent to renounce U.S. citizenship.34 Subsequently, the plaintiff in that case lost his U.S. citizenship when the laws of the foreign country changed to require single citizenship in order to hold legislative office. The plaintiff wished to run to retain his office, renounced his U.S. citizenship but was still unable to run for office for other reasons. His subsequent attempt to retract his renunciation was deemed ineffective because he had already voluntarily and effectively renounced U.S. citizenship.35

Administratively, it appears that, since the line of cases holding that a person must have committed an expatriating act voluntarily and with specific intent to lose citizenship, the State Department has taken a permissive position with regard to whether a person has lost citizenship upon commission of an act.36 Even taking an oath of allegiance to a foreign state which renounces allegiance to the United States is considered strong, but not necessarily conclusive, evidence of intent to relinquish U.S. citizenship.


Conflicting Rights and Obligations of Dual Citizenship

The rights and obligations of a citizenship of another nation may conflict with U.S. citizenship. As mentioned above at note 18, voting in a foreign political election is no longer grounds for expatriation. If a U.S. citizen wishes to retain his citizenship and goes through some form of naturalization process in another nation, he might well be advised, for example, to take care that no renunciation of U.S. citizenship is included in any required oath of allegiance.

A U.S. citizen must also be cautious if he or she is considering accepting a government position in the other country. In recent years, many East-European-American dual nationals have been going to Eastern Europe to aid in the restructuring and development of that region. Reportedly, some have been offered positions in the governments there, but those who definitely wish to retain U.S. citizenship have turned down those offers because of concern that they would lose U.S. citizenship. Some are reportedly acting as unofficial, unpaid advisors.37 A most notable example is former Minnesota governor Rudy Perpich who briefly considered the post of foreign minister in Croatia.38 Even if no formal renunciation is required as part of accepting the foreign position, by not accepting such positions, dual citizens ensure that no cloud is cast on their U.S. citizenship. In one case, Milan Panic, a naturalized U.S. citizen who briefly served as Prime Minister in his native Yugoslavia during the post-communist transition period in the early 1990s,39 was said to have received express permission from the U.S. State Department to retain his U.S. citizenship while serving as Prime Minister.40 U.S. citizenship may have been deemed so inherently incompatible with holding a high government position in a foreign country, that an intent to relinquish U.S. citizenship could arguably be found in the act of accepting such high office. An additional factor in this case was the embargo against the former Yugoslavia; as a U.S. citizen, Panic had to receive permission from the United States for travel to Yugoslavia. In an even more recent case, Valdas Adamkus, the current President of Lithuania, a Baltic state once part of the Soviet Union, was a naturalized U.S. citizen who had fled his native country more than fifty years ago. After his election in Lithuania, he renounced his U.S. citizenship.41 Reportedly, the Lithuanian Constitution would have permitted him to retain his U.S. citizenship while serving as President. However, he had made a campaign promise to renounce his U.S. citizenship, knowing it would be politically awkward to retain it. He went to the U.S. Embassy in Vilnius, Lithuania, to turn in his passport, sign a formal renunciation of U.S. citizenship, and receive a diplomatic visa. It appears that, since Lithuanian laws permitted him to retain his U.S. citizenship and did not require him to renounce it to take office, U.S. laws would have permitted him to retain his U.S. citizenship, and that President Adamkus' action was not legally required.

If the laws of the other country provide for mandatory military service for young men, they may conflict with the expatriation provision that service in foreign armed forces is an expatriating act, even in a friendly country if service is as an officer. A multilateral Protocol Relating to Military Obligation in Certain Cases of Double Nationality, to which the U.S. is a party, provides that "[a] person possessing two or more nationalities who habitually resides in one of the countries whose nationality he possesses, and who is in fact most closely connected with that country, shall be exempt from all military obligations in the other country or countries."42 Under the Protocol, the country in which the national resides and with which he has the closest ties is considered the country of the dominant nationality. So an American possessing dual citizenship could be exempt from military service in his other country if it is a party to the Protocol and if his dominant nationality is American. Article 1 of the Protocol provides that such an exemption may involve the loss of the non-dominant nationality. As discussed above, foreign military service is a potentially expatriating act under current U.S. law. Therefore, an exemption from service in the U.S. military in favor of obligations in another country could be considered evidence of an intent to relinquish U.S. citizenship. The U.S. is not a party to the Convention on the Reduction of Cases of Multiple Nationality and on Military Obligations in Cases of Multiple Nationality and its Protocols.43

A dual citizen may have conflicting financial obligations to his two countries. He may be obligated to pay taxes to both of his countries if he has sufficient income. There are numerous bilateral treaties between the U.S. and other countries to avoid double taxation but these address situations in which a citizen or national of one party is domiciled in another party; often they do not address the special issue of the dual national.44 The tax laws of the U.S. provide for foreign tax credit45 and a court has even found that taxes levied by a political subdivision of a country, not by the federal government, may be credited toward the taxes owed by a U.S. corporation;46 current regulations are consistent with this ruling.47 Laws governing the repatriation of income earned and investment by aliens and dual nationals may differentiate between the alien and the dual national; the dual national may not be permitted to take as much money out of the country because he is considered a national with not as much reason as an alien to remove assets to another country, even if he is a national of that other country.48

If there is no treaty to which the U.S. and the particular nation involved are parties, the U.S. and that nation can negotiate naturalization, tax or military obligation treaties in which they can resolve any conflicting obligations to make the status, rights and obligations of dual nationals clear. Historically, treaties of expatriation which resolved questions of dual nationality have been negotiated with a number of countries;49 however, some of these have terminated.50


Laws of Selected Countries

This section will briefly describe the dual nationality or citizenship laws of selected countries in which it appears that a significant number of Americans possess nationality or citizenship. In particular, recent changes in the constitution and federal statutes of Mexico have received a great deal of attention in the United States, since those changes were apparently motivated, at least in part, by the effects of recent immigration law reforms in the United States on Mexican citizens who are permanent resident aliens in the United States. Additionally, the relevant citizenship and nationality laws of Israel, Ireland and Colombia will be discussed. The laws discussed here do not include the naturalization laws, which could result in dual citizenship if a U.S. citizen chose to apply for naturalization in those countries. Rather, this discussion focuses on describing those laws which provide for retention of nationality after naturalization in the United States or for acquisition of nationality by descent, a sort of jus sanguinis. It has been suggested that the exercise of the rights and privileges of a prior nationality by a naturalized U.S. citizen, after the date of naturalization, calls into question the truthfulness of the citizen's oath of allegiance to the United States and renunciation of other allegiances, and that therefore, the naturalization could be invalidated on the grounds of fraud in the procurement.51 On the other hand, since some of the foreign laws provide for reacquisition of native nationality, it could be argued that persons who take advantage of reacquisition procedures are not acting differently from native-born U.S. citizens who seek naturalization in another country.


Mexico

Recent changes in the constitutional and federal statutory laws of Mexico have made possible the retention or reclamation of Mexican nationality for former Mexican citizens who are now naturalized U.S. citizens and for their U.S.-born children. In December 1996, both chambers of the Mexican federal legislature unanimously passed amendments to articles 30, 32, and 37 of the Constitución Politica de los Estados Unidos Mexicanos [Political Constitution of the United Mexican States]. The effective date of these amendments was March 20, 1998, one year after the date of publication in the Diario Oficial de la Federación [Official Journal of the Federation].52 Publication occurs upon ratification by a majority of the 31 state legislatures in Mexico. These amendments made possible the retention of Mexican nationality by Mexicans who possess the nationality of another country. Such persons can also transmit Mexican nationality to their children born outside Mexico. Transmission is limited to persons born outside Mexico to parents one or both of whom are Mexicans by birth or naturalization in Mexican territory. Only Mexicans with no other nationality may be appointed or elected to public offices where national security and sovereignty concerns are implicated. Mexican dual nationals will be able to hold passports and to own real property in restricted areas. Under Mexican law, foreigners are prohibited from owning land within 100 kilometers of borders and 50 kilometers of the coastline.53 Former Mexican nationals who have already lost their nationality through naturalization in another country have five years after the entry in force of the amendment to initiate the procedure for recovering their Mexican nationality, that is, until March 3, 2003.

The law implementing the constitutional amendments with respect to dual nationality was passed by both chambers of the Mexican Congress in December 1997, published on January 23, 1998, and went into effect on March 20, 1998, the effective date of the underlying amendments.54 Mexican law distinguishes between nationality and citizenship with regard to the rights enjoyed. Although Mexican dual nationals will be able to travel and live in Mexico and to own property without restrictions, they will be exempted from certain obligations and also barred from certain privileges and rights associated with citizenship. As mentioned above, they will not be allowed to hold certain public offices. They will not be required to serve in the Mexican armed forces, but will have to register abroad at consulates or embassies. Significantly, the right to vote, the primary political right associated with citizenship, has not been extended to dual nationals by the new laws. Apparently, at the current time there are no procedures for absentee voting even by those possessing Mexican nationality and citizenship who reside outside of Mexico.55

According to estimates of the Mexican government, the new dual nationality laws could affect between 4 to 5.5 million current or former Mexican nationals, of whom approximately 2.2 million are already naturalized citizens who can now apply to regain their nationality status and rights.56 According to at least one expert, there approximately 6.6 million U.S.-born children with one or both parents born or naturalized in Mexico, who could be eligible to apply for Mexican nationality status.57


Israel

The Law of Return in Israel58 provides for the right of every Jew to immigrate to Israel and become an Israeli citizen, unless it is determined that the person is engaged in activity directed against the Jewish people, may endanger public health or the security of the state, or has a criminal past, likely to endanger public welfare. A "Jew" is defined as a person born of a Jewish mother or who has converted to Judaism and is not a member of another religion. An extension has been made to cover the offspring of intermarriage between a Jewish man and a non-Jewish woman. In that case, the right of return is extended to the child and grandchild of a Jew, the spouse of a Jew, the spouse of a child of a Jew, and the spouse of a grandchild of a Jew, except for a person who has been a Jew and has voluntarily changed his religion.


Ireland

Under the Nationality and Citizenship Acts of 1956 and 1986,59 a person born outside Ireland may acquire Irish nationality by descent transmitted up to three generations down from the person born in Ireland. A person born outside Ireland, whose mother or father was born in Ireland and was an Irish citizen at the time of his birth, is automatically an Irish citizen. A person whose grandfather or grandmother was born in Ireland, but whose parents were not, may acquire Irish citizenship by registering in the Foreign Births Register at a consulate or embassy of Ireland or at the Department of Foreign Affairs in Dublin, Ireland. A person whose great-grandfather or great-grandmother was born in Ireland but whose grandparents and parents were not, may register for Irish citizenship, provided that a parent eligible to register for Irish citizenship as the grandchild of a native Irish citizen actually registered prior to that person's birth.


Colombia

Since amendments in 1991, article 96 of the Constitucion Política [Political Constitution] of Colombia60 provides that a native Colombian cannot be stripped of his nationality. Colombian nationality is not lost by acquiring another nationality by naturalization. Naturalized Colombians are not obligated to renounce other nationalities in order to become Colombians. Colombians who previously lost their nationality by naturalization in another country are provided the opportunity to reacquire Colombian nationality.


Other Countries

In addition to the existing laws of the countries discussed above and others, such as Turkey and Italy,61 there has been political pressure in several countries, including Korea and Germany, to liberalize nationality laws in a way that would permit or promote dual nationality. However, in Korea, plans for legislation that would permit dual nationality have been put on hold due to concerns expressed by China about the split loyalties of the sizeable population of ethnic Koreans in China.62 In Germany, liberalizing nationality laws became a contentious issue in the elections there. Most of the political parties apparently support liberalization which would permit non-ethnic Germans born in Germany to become German nationals automatically without having to apply for naturalization, but one conservative party is vehemently opposed and another party is split on the issue.63


Legislation in the 105th Congress

In the 105th Congress there has been only one piece of legislation64 which refers to dual citizenship, although there has been some interest in revisiting the issue of permitting dual nationality under U.S. laws65 in light of the recent Mexican legislation, the relatively recent Colombian legislation, an increasing trend of Irish-Americans acquiring Irish nationality,66 and other harbingers of a global trend toward liberalization of dual nationality laws. These foreign laws and foreign legislative activity potentially could have a particular impact on the United States, traditionally perceived as a nation of immigrants. On the one hand, concern has been expressed in the media and elsewhere about split loyalties and protecting the national interests of the United States in the face of the growing numbers of Americans who hold the nationality of other countries, regardless of whether those other countries are perceived as friendly to the United States or not.67 These concerns are reflected in some of the current policies in the federal government. In one reported instance, a renewal of security clearance was denied to a government employee when he informed authorities that he had acquired Irish nationality and possessed an Irish passport.68 On the other hand, other opinion accepts dual nationality as a natural occurrence for a nation of immigrants and embrace the advantages of strong ties to the native or ancestral countries of Americans.69 In the middle are those commentators who perceive neither a particular threat or benefit in the dual nationality of U.S. citizens.70

In addition, a recent high profile criminal case illustrated one of the problems that can be caused by dual nationality. An American man, wanted by Maryland authorities for a homicide, fled to Israel and claimed U.S.—Israeli dual nationality through his father.71 Because Israeli extradition laws apparently prohibit the extradition of an Israeli national, lengthy delays and legal wrangling have resulted from the man's claim of dual nationality.


Appendix. Nationality Treaties in Force for the United States

Multilateral Treaties

1. Protocol relating to military obligations in certain cases of double nationality, concluded April 12, 1930, in force May 25, 1937, 50 Stat. 1317, T.S. 913, 2 Bevans 1049, 178 L.N.T.S. 227.

2. Convention on the Nationality of Women, concluded Dec. 26, 1933, in force Aug. 29, 1934, 49 Stat. 2957, T.S. 875, 3 Bevans 141.

Bilateral Treaties

1. Naturalization Treaty, signed Nov. 23, 1923, in force April 5, 1924, U.S.—Bulgaria, 43 Stat. 1759, T.S. 684, 5 Bevans 1083, 25 L.N.T.S. 238.

2. Convention regulating military obligations of persons having dual nationality, signed Jan. 27, 1939, in force Oct. 3, 1939, U.S.—Finland, 54 Stat. 1712, T.S. 953, 7 Bevans 747, 201 L.N.T.S. 197.

3. Agreement relating to the fulfillment of military obligations during the wars of 1914-1918 and 1939-1945 by persons with dual nationality, signed and in force Dec. 22, 1948, U.S.—France, 62 Stat. 3621, T.I.A.S. 1876, 7 Bevans 1294, 67 U.N.T.S. 38. Extension signed Nov. 18, 1952 , in force Dec. 31, 1952, 3 U.S.T. 5345, T.I.A.S. 2741, 185 U.N.T.S. 396.

4. Treaty relating to exemption from military service or other act of allegiance of persons having dual nationality, signed Nov. 1, 1930, in force Feb. 11, 1931, U.S.—Norway, 46 Stat. 2904, T.S. 832, 10 Bevans 502, 112 L.N.T.S. 399.

5. Convention relating to exemption from military service of persons having dual nationality, signed Jan. 31, 1933, in force May 20, 1935, U.S.—Sweden, 49 Stat. 3195, T.S. 890, 11 Bevans 778, 159 L.N.T.S. 261.

6. Convention relative to military obligations of certain persons having dual nationality, signed Nov. 11, 1937, in force Dec. 7, 1938, U.S.—Switzerland, 53 Stat. 1791, T.S. 943, 11 Bevans 936, 193 L.N.T.S. 181.
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