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Federal Advisory Committee Act (FACA): Committee

Establishment and Termination

Federal advisory committees are created by Congress,

A non-discretionary advisory committee is either a:

Presidents, and executive branch agencies to gain expertise

and policy advice from individuals outside the federal

 presidential advisory committee mandated by

government. Establishing an advisory committee may also

presidential directive, or

allow the federal government to provide a forum where

potentially controversial topics may be discussed by experts

 statutory advisory committee mandated by statute.

outside the political arena and reduce the workload of

executive branch employees and Members of Congress.

A discretionary advisory committee is either:

Many federal advisory committees are subject to the

 established under agency authority in cases when

Federal Advisory Committee Act (FACA; 5 U.S.C.

nonfederal input might benefit agency

Appendix), which has chartering and transparency

decisionmaking, or

requirements. The method by which a committee is

established under FACA also provides for how the

 authorized by law under specific authorization

committee may be terminated. Decisions on whether a

from Congress.

specific committee is subject to FACA rests on many

factors and is often made on a case-by-case basis.

Differences Between Discretionary and Non-

Discretionary Committees

The Committee Management Secretariat (hereinafter

Discretionary committees face more procedural hurdles in

“Secretariat”) of the General Services Administration

the chartering process than non-discretionary committees

(GSA) is responsible for all matters relating to advisory

do. In order to establish, renew, or reestablish a

committees subject to FACA. As part of this responsibility,

discretionary committee, an agency must consult with the

GSA has issued guidance on committee establishment and

Secretariat and explain (1) why the committee needs to be

termination procedures (“Federal Advisory Committee

established; (2) why its existence is essential to the conduct

Management; Final Rule,” 66 Federal Register 37738-

of agency business and is in the public interest; and (3) how

37740, 2001).

the committee’s functions cannot be performed by the

agency, another existing committee, or other means such as

This In Focus details the ways in which a federal advisory

a public hearing.

committee may be established, how a committee may be

terminated, and previous efforts to limit the number of

A non-discretionary committee, by comparison, performs

committees within the executive branch. For more

the functions provided for in statute or in the establishing

information on FACA, see CRS Report R44232, Creating a

presidential directive.

Federal Advisory Committee in the Executive Branch, by

Meghan M. Stuessy.

Creating a Committee by Legislation

When considering legislation that establishes or authorizes

Committee Establishment

the establishment of any advisory committee, FACA

All federal advisory committees subject to FACA must

requires Congress to include five factors in the legislation:

submit charters to the GSA Administrator in order to be

formally established. The charter must define the federal

a clearly defined purpose for the advisory

advisory committee’s mission or charge, its specific duties,

committee;

and general operating characteristics. The charter must be

a fairly balanced advisory committee

filed with the advisory committee’s agency head, the

membership in terms of the points of

agency’s Senate and House committees of jurisdiction, the

view represented and the functions to be

Secretariat, and the Library of Congress. (“Federal

performed by the advisory committee;

Advisory Committee Management; Final Rule,” 66 Federal

appropriate provisions to ensure that the

Register 37739.) A committee cannot meet or take action

advisory committee’s recommendations

without filing a charter, which must also be refiled every

are the result of its independent judgment;

two years (5 U.S.C. App. §9).

provisions dealing with authorization of

Methods to Establish an Advisory Committee

appropriations, the date for submission of

Committees may be established under FACA by one of four

reports (if any), and the duration of the

methods, which are further categorized as either “non-

advisory committee; and

discretionary” or “discretionary” committees.

https://crsreports.congress.gov
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provisions to assure that the advisory

committee will have adequate staff and

Congressional Review of Duplicate

funds, which may be supplied by an

Committees

agency (5 U.S.C. App. §5).

5 U.S.C. App. §5(b)

Such factors are also reflected in FACA’s chartering

“In considering legislation establishing, or authorizing the

information requirements (5 U.S.C. App. §9).

establishment of any advisory committee, each standing

committee of the Senate and of the House of

Committee Termination

Representatives shall determine, and report such

All advisory committees subject to FACA must renew their

determination to the Senate or to the House of

charters with GSA every two years or cease operations.

Representatives, as the case may be, whether the

However, discretionary and non-discretionary advisory

functions of the proposed advisory committee are being

committee charters may differ in descriptions of a

or could be performed by one or more agencies or by an

committee’s expected duration (5 U.S.C. App. §14).

advisory committee already in existence, or by enlarging

the mandate of an existing advisory committee.”

For example, a discretionary committee charter typically

indicates that it is expected to terminate two years from the

date the charter is filed unless the charter is renewed prior

Executive Order 12838

to termination. In contrast, a non-discretionary presidential

E.O. 12838 required that one-third of discretionary advisory

advisory committee charter typically indicates that the need

committees subject to FACA be terminated by the end of

for the committee is continuing but is subject to renewal

FY1993. The order also required that proposed new

every two years. A presidential advisory committee may

committees be approved by the Director of the Office of

terminate earlier if the executive order establishing the

Management and Budget (OMB) in addition to existing

committee is rescinded.

GSA Secretariat approval requirements.

A statutory advisory committee may exist for any period

E.O. 12838 was later incorporated into OMB Circular No.

that its establishing statute provides. A statutory advisory

A-135, which, among other powers, permits OMB to set

committee charter typically indicates that the committee

advisory committee ceilings for each agency. These limits

will terminate on a specific date and is subject to renewal

do not affect non-discretionary committees. However,

every two years until that date. A statutory advisory

Circular No. A-135 encourages agencies to work with

committee that waives the Section 14 termination

OMB to develop legislation for Congress to terminate non-

requirement in its establishing statute may exist indefinitely

discretionary statutory committees that are no longer

and be terminated only by additional legislation. However,

considered necessary.

a statutory committee must still have its charter approved

every two years. GSA considers a statutory committee with

To determine the effectiveness of E.O. 12838 in improving

an indefinite termination date and no approved charter to be

committee efficiency, the Government Accountability

administratively inactive, and the committee is unable to

Office (GAO) studied the impact of E.O. 12838 in 1997 (T-

conduct business until a charter is approved.

GGD-98-24). GAO found that the overall number of federal

advisory committees had declined by one-third since 1993.

The Administrative Conference of the United States has

However, the number of members per committee and

recommended that, as a best practice when creating a

statutory committee, Congress “should provide guidance

committee costs rose during the same five-year period.

GAO suggested that increased costs and membership may

concerning the intended duration of each such committee

or, alternatively, a clear explanation of the committee’s

have been the result of committee mergers.

mission and a provision that the committee should

Executive Order 13875

terminate upon completion of that mission.”

E.O. 13875 revisited aspects of E.O. 12838 and directed the

Efforts to Reduce Number of

termination of at least one-third of discretionary advisory

Committees

committees by September 30, 2019. E.O. 13875 required an

agency to apply for a waiver from OMB to create a new

Congress and other establishing entities are encouraged by

statute and FACA’s implementing guidance to consider

advisory committee if the number of discretionary

committees government-wide exceeded 350. E.O. 13992,

whether or not a new committee’s purposes would be

issued on January 20, 2021, revoked E.O. 13875. For more

duplicative of existing efforts. Two executive orders

information about E.O. 13875, see also (archived) CRS

(E.O.s), E.O. 12838 issued in 1993 and E.O. 13875 issued

Insight IN11139, Executive Order to Reduce the Number of

in 2019, have sought to reduce the number of advisory

Federal Advisory Committees, by Meghan M. Stuessy.

committees in an effort to improve advisory committee

efficiency and reduce redundancy.

Meghan M. Stuessy, Analyst in Government Organization

E.O.s cannot terminate statutory advisory committees.

and Management

However, these E.O.s do directly affect discretionary

IF12102

committees established by executive agencies and suggest

changes to committees established by or subject to renewal

by presidential directive.

https://crsreports.congress.gov
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Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to

congressional committees and Members of Congress. It operates solely at the behest of and under the direction of Congress.

Information in a CRS Report should not be relied upon for purposes other than public understanding of information that has

been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work of the

United States Government, are not subject to copyright protection in the United States. Any CRS Report may be

reproduced and distributed in its entirety without permission from CRS. However, as a CRS Report may include

copyrighted images or material from a third party, you may need to obtain the permission of the copyright holder if you

wish to copy or otherwise use copyrighted material.



https://crsreports.congress.gov| IF12102 · VERSION 1 · NEW





EPUB/nav.xhtml

Federal Advisory Committee Act (FACA): Committee Establishment and Termination

		Federal Advisory Committee Act (FACA): Committee Establishment and Termination





  
    		
      Cover
    


  





EPUB/media/file3.png





EPUB/media/file0.png
A Congressional Research Service IN'FOCUS

A Infarming the legislative debate since 1914






EPUB/media/file1.png





EPUB/media/media/2022-05-10_IF12102_27a2a8de35bab5b7727bf9eeb571a2ee22a8d081.png
Informing tho siltive bt sne 1914

Congrassional Research Service

May 10,2022

Federal A dvisory Committee Act (FACA): Committee

Establishment and Termination

Fodorl avisory comitoes ro cetid by Congrss,
Brsidnts, and executiv branchagemcie 0 gan exparise
and policy aivice fom idivduals vt o ol
‘overnment. Esaising n ovisrycommites iy also
‘low e ol govermmnt o rovde s forum where
polntaly conorarsl tpis ey o disusod by epers
‘utside b plitial arena a roducotho workoad o
exocuiv branchemployoesa Membrs o Congress.

Many foderal advisry commitaes o sbjoct ot
Fodorl Advisory Commitie Ac (FACA: 5U.S.C.
Appendic), which has chartaing and

roquiremars. Tho mathod by whichacommit s
‘talihad ndor FACA als provids o v
Commito may b ownroled Decisans on whotbera
spociic cammitee s subjet b FACA rsson many
Tactors 1 ohen mae on s by s bt

‘The Commitso Management Sarotait (eriatze
“Stcrearat) of tho CeparlSavices Admimsiabon
(GSA) s sponsse foall matrs g o aviary
Commitess ibjet o FACA- s ot o i esorsily,
G54 has e qidancs o commites asablsmentand
{arminton proccres (Fodord Aosry Conmiie
Management Final Rule” 66 Fedora Regster 773
37740,2001)

s Forus dtails the ways i whicha fdorl advisory
comiio may bo clablsied, how commito may b0
{erminata, an provious offrs it o rumberc
Commmees it s execvsbrnch. For o
information on FACA, see CRS Report 44232, Cresing o
Federal Advisory oriitee n the Executve Bronch by
Moghan M. Sty

Committee Establishment
Aok sviory commtonssapect o FACA must
bt s e CS8 Ao ordcs b
formally esaishe The chateemus: e h e
oy onites mision o chcg, 1 pclic e,
i gl peraig charcleisics The chate s b
e withh advioey comitie'ssgency b, e
gy Sl s commites o o, the
Seceaa, and o Libay of Congress. (“Fodert.
Abisory Commiteo Manogemnt sl Ralr o6 Federal
Regitr 37759 commitio cnnot mest o ke acon
‘it g  chator, which st i o e ey
oy ( 05.C. AP $9)

Methods to Establish an Advisory Committee
Commitaes may b bl uxder FACA by on of four
methods,nhic e fre cxegonsed 5 s e
scrodonay or “dscreionay” commitos,

A non disroonay advisory commilto s i

o presientl advsory commitee mandaed by
prsdential drctve, o

« stuoryadisoy comitiee maniated by st
A dserotonaryaisory commito s sithr

o ctblichod udr agency authority ncases wha,
nonfderalnputmight bl agency
ecssonmiking, or

« authoried byl e secifc suhorzaton
from Congress.

-
g
- N
e
SEmEEREE
e e L
e et
SR,
S e
et O e
oL o T
T

A non-discraonay comito, by compaion pcfoms.
o funcons provide forin stu ot the sabsing
rsidontldioctive,

Creating a Commitse by Legilation
When consiering lagilation atesblishos orauthaizes
o otaiisment of sny aivisory commitise, FACA

e Conrus o ncde fiv facors i egslation:

1. ey dfined pupose o th advisry
Commies,

2.ty bl avisory commite
mambarship ntarms of o ponts o
View eprniad s tho funchons o bo
etormd by the advisey commee:

3. agpropra provisons o ensure that e
aivisory commite'secommendatons
ot el o s nependat udgment:

4. provisons daing with authorzationof
appropriaion,the s for submision of
+opors i any), and th duration of tho
aivisory comize: and

Heps ersreports congress gou





EPUB/media/file2.png





