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Regulating PFAS Under the Clean Water Act

In recent decades, improvements in monitoring

Effluent Limitation Guidelines

technologies and analytical methods, combined with health

The CWA requires EPA to publish ELGs, which are the

research, have increased national attention to the presence

required minimum standards for specific pollutants in

of emerging contaminants in surface water. Detections of

industrial wastewater discharges. EPA has developed ELGs

one particular group of contaminants, per- and

for 59 industrial source categories. For industrial facilities

polyfluoroalkyl substances (PFAS), have heightened public

that discharge directly to regulated waters, EPA or states

and congressional interest in the U.S. Environmental

incorporate the limits established in ELGs into the NPDES

Protection Agency’s (EPA’s) authorities under the Clean

permits they issue. For indirect dischargers—facilities that

Water Act (CWA) to address PFAS in surface water.

discharge to publicly owned treatment works (POTWs)—

pretreatment standards established in ELGs to prevent pass

Overview

through and interference at the POTW apply.

EPA has several CWA authorities it may use to address

contaminants, such as PFAS, in surface water (for more

The CWA also requires EPA to annually review all existing

information, see CRS Report R45998, Contaminants of

ELGs and publish a biennial plan that includes a schedule

Emerging Concern Under the Clean Water Act, by Laura

for review and revision of promulgated ELGs, identifies

Gatz). Under the CWA, a primary mechanism to control

categories of industrial sources discharging toxic or

contaminants in surface waters is through permits. The

nonconventional pollutants that do not have ELGs, and

statute prohibits the discharge of pollutants from any point

establishes a schedule for promulgating ELGs for any

source (i.e., a discrete conveyance) to waters of the United

newly identified categories. EPA’s most recent biennial

States without a permit. The CWA authorizes EPA, and

plans have included details on the agency’s efforts to

states with delegated CWA permitting authority, to limit or

determine whether the agency should update ELGs for

prohibit discharges of pollutants in the National Pollutant

certain industrial source categories to set effluent

Discharge Elimination System (NPDES) permits they issue.

limitations for PFAS. In these plans, EPA noted that while

These permits incorporate technology-based and water-

there has been significant study in recent years of the

quality-based requirements.

presence of PFAS in the environment and drinking water,

there has been relatively little study of the discharges of

The CWA requires EPA to establish technology-based

PFAS to surface water and POTWs. Hence, EPA’s recent

effluent (i.e., discharge) limits for industrial dischargers,

biennial plans and related actions have included efforts to

known as Effluent Limitation Guidelines (ELGs). EPA is

identify and characterize PFAS discharges, including the

also required to issue water quality criteria for use in

types and concentrations of PFAS discharged and the

establishing water quality standards and water-quality-

significant sources of PFAS discharges. 

based effluent limitations. The CWA also authorizes EPA

to utilize certain NPDES permit authorities to address

In the Roadmap, EPA broadened the goals it included in

contaminants; to set pollutant limits and monitoring and

recent biennial plans to address PFAS discharges through

reporting requirements for contaminants in biosolids (i.e.,

ELGs and targeted the end of 2024 as the deadline for

sewage sludge from wastewater treatment facilities) if

“significant progress in its ELG regulatory work.”

sufficient scientific evidence shows there is potential harm

Specifically, EPA established timelines for action on the

to human health or the environment; and to designate

following industrial categories: Organic Chemicals,

contaminants as toxic or hazardous pollutants.

Plastics, and Synthetic Fibers (OCPSF); Pulp, Paper, and

Paperboard; Textile Mills; Electroplating; Metal Finishing;

To date, EPA has not published any final technology-based

Leather Tanning and Finishing; Paint Formulating;

effluent limits or water quality criteria to address any PFAS

Electrical and Electronic Components; Plastics Molding

but has taken steps toward doing so. EPA announced

and Forming; Landfills; and Airports.

projected timelines for these actions in its latest agency-

wide PFAS plan, the 2021 PFAS Strategic Roadmap. EPA

NPDES Authorities

has not established requirements for PFAS in biosolids but

In cases where EPA has not established an ELG for a

included an associated action and timeline in the Roadmap.

particular industrial category or type of facility, or where

In some instances, EPA has used NPDES permit authorities

pollutants or processes were not considered when an ELG

to address PFAS and has taken steps to encourage states to

was developed, the permitting authority (EPA or states)

use such authorities. EPA has not designated any PFAS as a

may still impose technology-based effluent limits on a case-

toxic pollutant or hazardous substance.

by-case basis. The permitting authority may also require

facilities with NPDES permits to monitor for pollutants or

conduct special studies as a means to collect data to support

future permit limits. The permitting authority may also
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include best management practices in permits on a case-by-

life criteria for perfluorooctanoic acid (PFOA) and

case basis to carry out CWA provisions. However, the use

perfluorooctane sulfonate (PFOS). It also stated that the

of some of these authorities can be limited when analytical

agency intends to issue benchmarks for other PFAS that do

methods to detect specific pollutants are not available.

not have sufficient data to define a recommended aquatic

life criteria value. EPA targeted the fall of 2024 for

In the Roadmap, EPA discussed plans to leverage some of

publishing human health criteria for PFOA and PFOS. In

these NPDES authorities. Central to these plans was the

May 2022, EPA published draft recommended aquatic life

September 2021 publication of a draft EPA-validated

criteria for PFOA and PFOS for public comment. EPA

laboratory analytical method to test for 40 PFAS

intends to issue final PFOA and PFOS criteria, considering

compounds in eight different environmental media,

public comment and any new toxicity data.

including surface water and wastewater. Specifically, for

federally issued permits, EPA indicated that it plans to

Biosolids Requirements

require monitoring at facilities where PFAS are expected or

Biosolids, also known as sewage sludge, are a product of

suspected to be present in discharges, using the analytical

the wastewater treatment process. Biosolids may be applied

method. EPA also discussed plans to issue guidance to state

to land for beneficial purposes (e.g., agriculture) or

permitting authorities recommending that they leverage the

disposed of through incineration or surface disposal. CWA

same NPDES authorities where appropriate.

Section 405(d) requires EPA to establish numeric limits and

management practices to protect public health and the

In April 2022, EPA issued a memorandum, in line with the

environment from the reasonably anticipated adverse

Roadmap, detailing how the agency will address PFAS

effects of pollutants during the use or disposal of biosolids.

discharges in EPA-issued NPDES permits and for indirect

It also requires EPA to review its biosolids regulations at

dischargers where EPA is the pretreatment control

least every two years to identify additional toxic pollutants

authority. The memorandum recommends that EPA permit

that may be present in biosolids and then promulgate

writers include certain permit conditions for facilities where

regulations for those pollutants if sufficient scientific

PFAS are expected or likely to be present in discharges.

evidence shows they may adversely affect public health or

These conditions include effluent monitoring for the 40

the environment. EPA’s process to determine whether a

PFAS detectable by EPA’s draft analytical method and best

pollutant may warrant regulation includes sewage sludge

management practices and pollution prevention conditions

surveys (i.e., surveys to identify the presence of pollutants

(e.g., product elimination or substitution when a reasonable

in biosolids using samples taken from wastewater treatment

alternative to PFAS is available, minimizing accidental

plants), risk screening for pollutants found in biosolids, and

discharge through good housekeeping practices, equipment

risk assessments for pollutants identified in biosolids that

decontamination, or replacement). The memorandum also

exceed a level of concern.

includes recommended permit conditions for POTWs where

EPA is the permitting authority and where EPA is the

To date, EPA has not established numeric limits or

pretreatment control authority, including effluent, influent,

monitoring or reporting requirements for PFAS in biosolids.

and biosolids monitoring requirements and best

In the Roadmap, EPA states that it plans to complete, by

management and pollution prevention practices. It also

winter 2024, a risk assessment for PFOA and PFOS in

states that EPA regions are expected to notify potentially

biosolids, which EPA will use to determine whether to

affected downstream public water systems of draft permits

regulate these contaminants in biosolids.

with PFAS-specific monitoring, best management practices,

or other conditions.

Toxic Pollutants or Hazardous Substances

The CWA authorizes EPA to designate contaminants as

Water Quality Criteria

toxic pollutants (§307) or as hazardous substances (§311),

CWA Section 304(a) requires EPA to develop and publish

which may trigger other actions under the CWA and the

and “from time to time thereafter revise” criteria for water

Comprehensive Environmental Response, Compensation,

quality that accurately reflect the latest scientific

and Liability Act (for more information, see CRS Report

knowledge. Water quality criteria provide concentrations

R45986, Federal Role in Responding to Potential Risks of

for specific contaminants or conditions in a water body that,

Per- and Polyfluoroalkyl Substances (PFAS)). EPA has not

if not exceeded, will protect particular designated uses of

designated any PFAS as toxic pollutants or hazardous

the water body (e.g., protection of aquatic life, public

substances under CWA authorities and did not indicate in

drinking water supply, recreation). These criteria are

the Roadmap that it plans to do so.

recommendations to states and tribal governments for use in

developing their own water quality standards, which they

Recent Congressional Action

use to protect and restore waters and to inform water-

Recent Congresses have held hearings and introduced and

quality based effluent limits in permits. EPA has developed

passed legislation to address PFAS in surface water. The

several types of criteria targeted to protect different

Infrastructure Investment and Jobs Act (P.L. 117-58)

designated uses, such as human health, aquatic life, and

provides $1 billion over five fiscal years to address

recreational criteria.

emerging contaminants (including PFAS) in wastewater

through the Clean Water State Revolving Fund. The PFAS

In the Roadmap, EPA announced plans to develop national

Action Act of 2021 (H.R. 2467), passed by the House in

recommended ambient water quality criteria for PFAS to

July 2021, would require EPA to take a number of

protect aquatic life and human health. EPA targeted winter

regulatory actions to address PFAS under certain federal

2022 as its deadline for publishing recommended aquatic

environmental laws, including the CWA, among other

https://crsreports.congress.gov
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actions. Members have introduced additional bills related to

Laura Gatz, Analyst in Environmental Policy

PFAS in surface water that have not passed either chamber.

IF12148





Disclaimer

This document was prepared by the Congressional Research Service (CRS). CRS serves as nonpartisan shared staff to

congressional committees and Members of Congress. It operates solely at the behest of and under the direction of Congress.

Information in a CRS Report should not be relied upon for purposes other than public understanding of information that has

been provided by CRS to Members of Congress in connection with CRS’s institutional role. CRS Reports, as a work of the

United States Government, are not subject to copyright protection in the United States. Any CRS Report may be

reproduced and distributed in its entirety without permission from CRS. However, as a CRS Report may include

copyrighted images or material from a third party, you may need to obtain the permission of the copyright holder if you

wish to copy or otherwise use copyrighted material.



https://crsreports.congress.gov| IF12148 · VERSION 1 · NEW





EPUB/nav.xhtml

Regulating PFAS Under the Clean Water Act

		Regulating PFAS Under the Clean Water Act





  
    		
      Cover
    


  





EPUB/media/file0.png
A Congressional Research Service IN'FOCUS

A Infarming the legislative debate since 1914






EPUB/media/media/2022-06-28_IF12148_9c6c23e0f3d1d1f7511376c7fdd23517c2cb7f8a.png
Informing tho siltive bt sne 1914

Congrassional Research Service

Jumeo 28,202

Regulating PFAS Under the Clean Water Act

1 econtdecads mprovements i morioring
\echnlogios o nalytal mathods, combioad with bt
rosarch, bave e nationa atton o h s
ofamerging conamingats nsufoco wter. Delctons of
0 ercdar o fconaminanis, per.
poliuoral] subsaces (PFAS), havo heghtmod pulic
and conrusional et th U'S. Enironmental
Prtaton Agency's(EPA's) authortis undor ha Cloan
Waer A (CWAD o s PFAS 1t s vt

Overview
EPA has seversl CIWA autbortis it my s s
contaminais,such a PFAS, i Sufacs vt (o moro
informaion, 500 CH Rapo R15008 Contaminansof
Ererging Concers Unde th Clon Waer Act by Lz
Gt Under e CWA, a primary mectansm b coniol
Contanizats n sutace walers s ough et The
e profibis hedsclageof gl rom ay pint
soue ..  discrto comvyaneo) o walarsaf e Uit
Stos withouta peemil. Tho CViA autborzas EPA. and
e wilhdelegated CWA permiting autborty, o lmitor
probii dischasosof pollulnts in hs Nobonal Polluart
Bihargo Elriation Systm (NPDES) prvas oy e
This penis incompora tchrology-bsedand water-
iy b s

TheCIFA s EPA o etblish tochnnlogy e
et Sty s for i hergers
Ko it Lo Guidlnes (LCs) EFA i3
o ogired e woer qaltyceni o s .
elablcin et qulysadarts n e .
e sl Hmdors. The WA i, authzos EPA
10 iz catain NPDES permi athris o aiirs
Conaninants st pollaan s moniorog snd.
Teporng rerements for conamints s (..
Sevage e o waslowaos et i)
e e e 3w here s plenil b,
1o b el o e rvionment o n G
Conannans 2 i o bzarios ol

“Todae, EPA has ot ublished ay il choology-bsod
flen s o wabr sl ceia o adiess ay PAS
ot s ke staps v doig s EPA s
pmjocd bmeliesfor thess acions n s et sgency-
Vide PEAS pla.the 2021 AS Srateic Roadron. EPA
i sl et o PEAS i b .
inchaid  ssociedacion s mlns i s Ao,
1 same nstnces, EPA has usad NPDES perrit autbories
10 o PEAS i hus ok stops > ecoursgo st 0
50 uch autborte: EPA b ot designsed any PPAS 55
{owi pollian or azaous sutance

.
e i T B e v
e S by

e B L dodico
R S T B TS
e s o, £
e i LS i SFOES
e e AT
e e e FO
e
B o hm FOTY

The CWA sl s EPA 0 sl vl xisting
ELGS and puli & hennial pon i il ekl
for eview and eson of prougted EL G, denies
g of sl s e daing i o
nonconventions! oluats i do ot have ELGs,and
ki  3ehahlofor promulgaing ELGs oy
oy denif clogories. EPA's ot rcent bicaial
plans have ichudd details o he ageny's ol
delrnine whehe he agency shold pdai ELG for
cortn il s algores st offent
{imitions for A In e plas, EPA ot hat while
{here s boonsguifcat sy i ricentyers of th
prcenceof A in e o nd kg vt
{her s bocn rlatvely it sty of h discharges of
PEAS st water ad POTWa, Hencs, P st
il pans an s acios o e efors 1
enty o carctrize PEAS dischans, ncuciag e
ypes s concenrtons o PEAS dischargd and e
‘Sgpfcantsouces of PFAS dischares.

Inths Rainap, P b the ol ncldod i
et i plne o sl PEAS e s
LG et s ot 202 s e o
Sgpfantproress s ELG ety work
Sl EER mtablisod s forachonon e
Il s cagors: O Chemicl,
Plashcs, i Systbos Fibas (OCSF, . Fper, .
e, Tols Mill, Evpg, et P
Lber i and Fining Pk Fomutig:
el s Hocons Components Pasics Holding
o Fomungs Ll 4 Ao

NPDES Autharities
I i whor EPA s ot established n ELG for
paticlar st category o type offclty, or where
polliais o prucsse wor st consderd when a ELG
was declope, tho ermiting ity (EPA or ss)
‘may sl mposeochnology. s lfoent. s ona cse
byasobaisTho permitng auhonty may 350 e
faclitiswith NPDES permis o montorfor gl s or
conduct spacal s a a moans o ollectdla n suppart
it ermit s, The permiting autory may lso

[ ——





