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In Section 2 of the Presidential Transition Act of 1963 (as amended; 3 U.S.C. 102 note), Congress

declared that “[t]he national interest requires that [presidential] transitions ... be accomplished so as to

assure continuity in the faithful execution of the laws and in the conduct of the affairs of the Federal

Government, both foreign and domestic.” The crux of such a transition is the transfer of executive power

from the incumbent to the President-elect. The executive’s power manifests in a variety of processes with

application to a broad range of policy areas and issues. CRS has produced a set of products examining

selected processes and policies that may be of particular interest during a presidential transition. This

Insight discusses options available to a new Administration for repealing or amending midnight rules

issued by the prior Administration. Other related products examine clemency, executive orders,

presidential and government records, presidential appointments (executive branch), and presidential

transitions general y.

Midnight Rulemaking Overview

During the final months of recent Administrations, federal agencies oftenhave increased the pace of their

regulatory activities. This phenomenon is often referred to as midnight rulemaking. Because it can be

difficult to change or eliminate rules after they have been finalized, issuing midnight rules can help ensure

a legacy for an outgoing President—especial y when an incoming Administration is of a different party.

Some concerns that have been raisedover midnight rulemaking include the decreased political

accountability for an outgoing Administration; the potential for rules that are hurried through at the end of

an Administration not to have the same opportunity for public input; and the potential for the quality of

regulations to suffer during the midnight period, because the departing Administration may issue rules

quickly and without subjecting them to rigorous review or analysis. In addition, some have arguedthat the

task of evaluating a previous Administration’s midnight rules could potential y overwhelm a new

Administration.

By contrast, one study from 2012 cited evidence of the strategic use of midnight rulemaking but

concluded that “the perception of midnight rulemaking as an unseemly practice is worse than the reality.”

The Administrative Conference of the United States issued a number of recommendations regarding
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midnight rulemaking in 2012, concluding that many midnight rules were “relatively routine matters not

implicating new policy initiatives by incumbent administrations” and that the “majority of the rules

appear to be the result of finishing tasks that were initiated before the presidential transition period or the

result of deadlines outside the agency’s control.”

Options for a New Administration

A new Administration has various options for reviewing, amending, or repealing midnight regulations.

The available options depend on the status of the rule at the time the new Administration takes office.

Once a rule has been finalized, a new Administration would be required to undergo a rulemaking process

to change or repeal al or part of the rule. If a rule has not yet been finalized, however, a new President

may be able, immediately upon taking office, to prevent the rule from being issued.

Changing or Repealing Previously Issued Rules

Under the Administrative Procedure Act(APA), rulemaking is definedas “formulating, amending, or

repealing a rule,” meaning an agency must follow the rulemaking procedures set forth by the APA and

other statutory and executive order requirements to change or repeal a rule. Under the APA, agencies are

general y requiredto publish a notice of proposed rulemaking in the Federal Register, al ow “interested

persons” an opportunity to comment on the proposed rule, and, after considering those comments, publish

the final rule. Furthermore, in most cases, the final rule may not become effective until at least 30 days

after its publication.

Regulatory Moratoria and Postponements

Whereas a rulemaking process is general y required to overturn midnight rules that have been finalized by

the time a new President is sworn in, new Presidents typical y have more authority over rules that have

not yet been finalized. One approach Presidents have used to control rulemaking at the start of their

Administrations has been the imposition of a moratorium on regulations under development (i.e., those

that have not yet been published as final rules in the Federal Register). Such moratoria essential y have

halted on rulemaking activities within federal agencies and instructed the agencies to briefly postpone the

effective dates of rules that were issued at the end of the previous President’s term. The moratoria

general y have not applied to rules that are required under statute or by a judicial decision, nor have they

applied to rules at independent regulatory agencies, which are more independent from presidential

control.

Moratoria halting rules under way at agencies have been issued in the first days of most recent

Administrations—including the Reagan,Clinton,Bush,Obama, and Trump Administrations. Summaries

of most of these moratoria can be found in CRS Report R42612, Midnight Rulemaking: Background and

Options for Congress.

Options for Congress

Although actions pertaining to midnight rules often happen within the Administration, Congress also has

options for overturning or amending midnight rules. First, Congress can use its general legislative power

to overturn or amend regulations that already have been issued by an agency, prevent an agency from

finalizing rules it has already proposed or that are currently under development, or amend the statutory

authority underlying a regulation(s).

Congress also may usethe Congressional Review Act (CRA)to disapprove final rules. The CRA contains

“fast-track” procedures for considering a joint resolution disapproving a rule. Notably, the CRA contains a
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provision—sometimes referred to as the lookback mechanism—that al ows a new President and Congress

to overturn midnight rules issued in the last several months of the outgoing Administration.

Alternatively, Congress can include so-cal ed limitation provisionsin appropriations measures to prohibit

agencies from using appropriated funds for certain rulemaking-related purposes, including finalizing,

implementing, or enforcing rules.
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Congress. Information in a CRS Report should not be relied upon for purposes other than public understanding of

information that has been provided by CRS to Members of Congress in connection with CRS’s institutional role.

CRS Reports, as a work of the United States Government, are not subject to copyright protection in the United

States. Any CRS Report may be reproduced and distributed in its entirety without permission from CRS. However,

as a CRS Report may include copyrighted images or material from a third party, you may need to obtain the

permission of the copyright holder if you wish to copy or otherwise use copyrighted material.



IN11539 · VERSION 1 · NEW





EPUB/nav.xhtml

Presidential Transitions: Midnight Rulemaking

		Presidential Transitions: Midnight Rulemaking





  
    		
      Cover
    


  





EPUB/media/media/2020-11-24_IN11539_6a875efbf1d7d659e93cec1072c34d7aeca69cbb.png
Congressional
Research Service [ INSIGHT |
'A Informing the legislative debatesince 1914

Presidential Transitions:
Midnight Rulemaking

November24, 2020

In'Sction? o he Presidental Transion Actof 1963 (as amended: 3 US.C. 102 ote), Congress
declard that“{he national interest reqirs ha [presidenta transons . be accomplished 502 (0
sssure continuity i thefthfulexccution ofthe ks and i th conduct o he affrs of th Federal
Government, both forcig and domesti.™ The ers of such  ransion & the ran e of exceutie power
from the ncumbent o the President-clect, The exccuive’s power maniests i  varity of processes wih
spplcstion to'sbrosd range of policy areas and Ssucs. CRS has produccd a et of produets examining
Seleste processes and poliis hat may beof partule interestduring o presidentl transion. This
Insight discusses options availble 104 new Adminitraton for epealing or amcading gt mules
ssed by the prio Admistration. Other relted products cxamine clemency, exccutve orders,
presidential and government records,pressdentil appoinments (exccutive branch), and presiential
{ransitions gencralh:

Midnight Rulemaking Overview

Dot il months of recent Adinstatios, fderlagencics ofcn e ncrcascd he pce of hee
egultory stivies. Thi phenomenon & ot refrrd oo midight rlniaking. Becaus  can b
ilfiul 0 hange o climinterukes aftr ey have bec falzet, suing mnight rles ca hep cnsure
gy for an ot Presdent._<specily ehen n ncorming Adminitration o a iferct party:
Someconcernsthathavebee s ver midight ukmaking inc e the dececased poltical
accountabiy foe an outgoing Adstrston: th potcatlfor s tht s hrried through t hecnd of
an Admanstration ot o haveth s opporuney T public spat and th ptental for the ualey of
sultions 1o s duing He o ghL i, D he e Aoy S50E P
ikl and wihout sbectig her o iorous review or anlycs. I addeion, wome haveargued thatthe
ok ofcvainting  previous Admktrtion's miight s couldpoltaly overn bl anew
Adminsiaion

By contrast, ane sty fron 2012 e evidence ofthe stratege e of mdight rlermsking but
conclude that e pereptin of miigh rlmakin o an unscemly practic s worse thn he sy,
The Adminitrative Confesence ofthe Uned Sses sued a mumber of recomnen s egarding

CongressionalResearch Service
hitpscrsroposs congess gov
N3

ConmtscofCangass





EPUB/media/file1.png





EPUB/media/file0.jpg
Congressional

23 Research Service
Informing the legislative debate since 1914






