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Summary

This report analyzes the language contained in §1607 of the American Recovery and Reinvestment Act of 2009 (Recovery Act or ARRA; P.L. 111-5), which provides that federal funds can be made available to a state by the federal government either after certification by a governor that such money will be requested and spent or after the adoption of a concurrent resolution by a state legislature. Although the language of § 1607 is arguably ambiguous, it does not appear likely that it would have the effect of significantly reallocating power between a state legislature and a state executive branch. Thus, once either a governor's certification or the legislature's acceptance has been made, § 1607 would have little or no apparent effect on the power of a governor, state or local official to choose whether or not to seek and administer these funds. Any interpretation of this language which did provide authority to a state legislature, by concurrent resolution, to direct the acceptance and spending of federal monies by state or local officials, would be likely to raise Tenth Amendment issues. Consequently, such an interpretation would be disfavored.











Authority of State Legislatures to Accept Funds Under the American Recovery and Reinvestment Act of 2009 (P.L. 111-5)




Background

This report analyzes the language contained in § 1607 of the American Recovery and Reinvestment Act of 2009 (Recovery Act),1 which provides that federal funds can be made available to a state by the federal government either after certification by a governor that such money will be requested and spent or after the adoption of a concurrent resolution by a state legislature. This report evaluates the authority of state legislatures to, by concurrent resolution, provide for the acceptance of federal funds.

Section 1607 may be a congressional response to statements by several state governors who indicated a disinclination to seek, or have entities in their state seek, and receive funds provided under the Recovery Act.2 The act requires that, in order to be eligible for such funds, a governor must first either certify that such funds will be requested, or, if that does not occur within 45 days of enactment,3 then a state legislature may fulfill the same condition by passing a concurrent resolution (which does not generally require a governor's signature).4 Specifically, § 1607 of the Recovery Act provides that:

(a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the State will request and use funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.

(b) Acceptance by State Legislature- If funds provided to any State in any division of this Act are not accepted for use by the Governor, then acceptance by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to provide funding to such State.

(c) Distribution- After the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at the State's discretion.

The language of § 1607 contains significant ambiguities, and the terms used may not be easily reconciled with either other portions of the act or with existing statutory law. Section 1607(a), for instance, requires a governor to, within 45 days, "certify" that the state will, at some unspecified future time, request and use funds provided by this act to create jobs and promote economic growth. The language does not specify to whom such certification shall be made;5 nor does it specify whether, in making the certification, the state will be accepting all the funds that the state is eligible for under the act, or only some portion of the funds. Further, this subsection does not specify whether a governor's office will be the political entity requesting the funds at some time in the future, or whether such a request will come from a state agency, a local government, or other public or public-private entities within a state.

Section 1607(b) provides that if funds "in any division of the Act" are not "accepted" for use by a governor, then it "shall be sufficient to provide funding to the state" for a state legislature to "accept[]" such funds by a concurrent resolution. However, the term "concurrent resolution" is not defined, and not all states appear to have this legislative vehicle.6 Further, "accepting funds" is not a precise term of art, and it would appear to be a description of only a portion of the process usually used to distribute federal funds. Finally, it is not clear if the language which provides that a concurrent resolution shall "be sufficient" to provide funding to the state is intended only to fulfill the "certification" requirement of § 1607(a), or whether it is intended to be a waiver of all the requirements for receiving grant monies, such as submitting a grant application or providing supporting data or required assurances.

Finally, section 1607(c) provides that, after the adoption of a state legislature's concurrent resolution, funding to the state "will be for distribution to local governments, councils of government, public entities, and public private entities within the State either by formula or at the State's discretion." In general, federal funds are by distributed by formula or by discretionary grants, depending upon the criteria specified in federal law governing a particular grant program. Thus, it is not clear if this language is intended to direct state and local officials to accept and spend these monies, or merely to indicate that the normal grant process may move forward after a state's adoption of the specified concurrent resolution.


Interpretation of § 1607(a)

As noted, § 1607(a) of the Recovery Act provides that in order to receive federal funds, "the Governor of the State shall certify that: (1) the State will request and use funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth." Under a broad interpretation of this language, one could argue that a governor would need to request and use all funds provided in this act. Under this interpretation, the language of § 1607(a) should be read as follows (added text in italics):

(a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the State will request and use all of the funds provided by this Act for which the state is eligible; and (2) the funds will be used to create jobs and promote economic growth.

It should be noted, however, that § 1607(b) provides that a state legislature can take action "if funds provided to any State in any division of this Act are not accepted for use by the Governor." This would seem to strongly imply that a Governor could reject some of the funds in the Recovery Act, while accepting others. Thus, a better interpretation of the language of § 1607(a) would be as follows (added text in italics):

(a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the State will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.

It should also be noted that this certification by the governor is neither a present request for, nor a present acceptance of, federal funds. Rather, it is merely an indication that the state "will" request and use funds. Since the use of the term "will" indicates an event that is going to occur in the future, a more accurate interpretation of § 1607(a) would appear to be (added text in italics):

(a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the State at some time in the future will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.

The final ambiguity is the use of the term "State." Although the governor is the chief executive officer of a state, he is generally not the only officer vested with legislative power to apply for and accept grants. That power may be distributed to various state and local officials, who are authorized to act on behalf of the state without approval of the governor.7 Thus, while the governor is required to certify that the "State" will request and use funds, it does not appear that the application for those funds need come from the governor in all instances. Consequently, the certification does not necessarily appear to be statement of a governor's intent to apply for funds. Rather, such certification would appear to be an acknowledgement by the governor that, based on available information, the governor, or other state or local officials are planning on applying for funds under the Recovery Act.

Thus, a more accurate interpretation of § 1607(a) would appear to be (added text in italics):

(a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the Governor, state or local officials at some time in the future will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.


Alternative Interpretations of § 1607(b)

A more difficult question is how to interpret § 1607(b) of the Recovery Act. Although many of the terms and phrases used in that subsection are ambiguous, perhaps the most significant ambiguity is the meaning of the term "acceptance" and the phrase "shall be sufficient to provide funding." Without considering the context of the rest of the Recovery Act, the "acceptance" language in §1607(b) might at first be read to authorize the state legislature, by concurrent resolution, to accept the federal funds on behalf of the relevant state agency, and by doing so to waive all federal program requirements which would otherwise need to be followed for a state or local entity to apply for and receive federal funds. It might even be argued that this language could be interpreted to direct state entities to spend such monies consistent with a state legislature's concurrent resolution.

If this "accept, waive and spend" interpretation is correct, then the language of § 1607(b) might be read as follows (added text in italics):

(b) Acceptance by State Legislature- If funds provided to any State in any division of this Act are not accepted for use by the Governor, then acceptance by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to <del>provide fund</del><del>ing </del><del>to such State</del><del> </del>waive all federal program  requirements, and direct that relevant state entities will accept and spend those funds.

As will be explored below, however, the more expansive "accept, waive and spend" interpretation is difficult to reconcile with the rest of the Recovery Act, with canons of statutory interpretation, or with constitutional doctrine.

A more likely interpretation of this language is that an "acceptance ... [which] shall be sufficient to provide funding" would only trigger the authority of federal agencies to offer, and upon application of the states, distribute federal funds, but would not otherwise reallocate power within the state. Under this narrow "certification" interpretation, "acceptance" by a state legislature by concurrent resolution under § 1607(b) is merely the functional equivalent of the "certification" that can be made by a governor under §1607(a). Either of these actions would appear to be nothing more than preliminary conditions which must be met before a state becomes eligible to apply for and receive federal funds under the Recovery Act. In effect, §1607(a) gives a governor the opportunity to exercise a veto over receipt of federal funding under the act by failing to make such certification within 45 days, but then § 1607(b) gives the state legislature the opportunity to act to negate the effect of the governor's veto.

If this interpretation were correct, then language of § 1607(b) might be read as follows (added text in italics):

(b) Acceptance by State Legislature- <del>If funds provided to any State in any division of this Act are not accepted for use by the Governor</del><del>, then </del><del>acceptance</del> If the Governor does not provide such certification in 45 days regarding funds provided in any division of this Act, then  certification by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to <del>provide funding </del><del>to such State</del><del> </del>meet the requirements of subsection (a).

Under this "certification" interpretation, § 1607 would not appear intended to reallocate power between the executive and legislative branches of state governments in applying for, accepting and spending federal grants. Rather, it merely provides a preliminary federal grant condition, which could be met by either certification by the governor or by a concurrent resolution by the state legislature. After such certification has been made, federal funds may then be distributed under whatever other authority has been established for such funds in the rest of the Recovery Act or in federal law.8

Thus, under this narrow interpretation, even after certification by either the governor or state legislature, the governor would still have to apply for those federal funds which require an application from the governor's office.9 Conversely, if the governor chose not to apply for particular funds, then those funds would not be provided to the state. Similarly, other state and local officials with independent legal authority to apply for such funds would also have to submit grant applications and comply with any other such conditions as are required to gain access to those funds. Again, if those state or local officials choose not to apply for the funds, then the funds would not be provided to the state.

It should be noted that this interpretation closely mirrors language found on the website Recovery.gov, which was established by the Obama Administration to explain the Recovery Act.10 This website, which lists state certifications submitted, notes that "In order to receive funds from the ARRA, governors have 45 days to certify that they will first 'request and use' funds from the ARRA, and second use them to create jobs and promote economic growth. If a governor does not accept funds allocated to his or her state before that window expires, the state's legislature then has the option of certifying those two conditions itself."


Interpretation of § 1607(c)

While the terms of § 1607(c) are less ambiguous, it might also be subject to varying interpretation. For instance, one might argue that, in conjunction with § 1607(b), the language used might support the argument that a state legislature could, by concurrent resolution, direct state or local officials to spend the federal monies received. For instance, one might argue that the state legislature would have the ability to direct state or local officials to apply for and spend discretionary grant money. In this case, the language in question might be understood as if rewritten as follows:

(c) Distribution- After the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at the <del>State's</del> state legislature's discretion.

However, as discussed in the section regarding § 1607(b), it seems unlikely that the use of the term "State's" is intended to mean the state legislature. The term "State" is used throughout § 1607 in contexts which clearly indicated that the term State is referring to entities which receive federal funds – i.e., state or local agencies or officials.11 As is discussed below, absent statutory context indicating otherwise, like terms in discrete sections of a statute are generally given the same meaning by a court. If this language refers to state or local officials, however, then § 1607 provides that funding will be "at state or local official's" discretion.

In this case, the language in question might be rewritten as follows:

(c) Distribution- After the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at <del>the S</del><del>tate's</del> state  or local official's discretion.

Under this reasoning, once a state legislature has authorized the distribution of funds, then it is up to the discretion of state or local officials as to whether to apply for such funds or not. This would be consistent with the provisions in the Recovery Act which provide for discretionary grants. Although, as discussed below, the nature of discretionary grants is that they are not made until after application by state or local officials, because such applications help the federal agency establish what the level of funding will be. Since the § 1607 leaves "discretion" with state or local officials as to such funding, the state or local officials could use their discretion to choose not to apply for discretionary grants. Further, as discussed below, even if federal funds were allocated to a state by formula, it is not clear whether state or local officials would be obligated to spend it. There is no language in §1607(c) that appears to require that state or local officials spend federal funds once they are allocated.

It should also be noted that the distribution of federal funds by formula or discretionary grant are the two ways that federal grant funds are distributed. Thus, these are also the methods by which funds would flow under the Recovery Act after the governor has made his certification under § 1607(a). While the absence of such language does not directly lead to an ambiguity in the statute, adding that information to § 1607 may clarify the meaning of the other sections. Thus, § 1607(c) might best be interpreted as follows (added text in italics):

(c) Distribution- After either the Governor's certification or the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at <del>the State's</del> state or local official's discretion.


Statutory Interpretation

Thus there appear to be two possible interpretation of the provisions of § 1607. As reworded, these interpretations would be as follows.




Table 1. Varying Interpretations of § 1607 of the Recovery Act










	Narrow Interpretation: "Certification"

	Broad Interpretation:

"Accept, Waive, and Spend"




	a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the<del> State</del>  Governor, state or local officials at some time in the future will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.

	a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the  <del>State</del>  Governor, state or local officials at  some time in the future will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.




	(b) Acceptance by State Legislature- <del>If funds provided to any State in any division of this Act are not accepted for use by the Governor</del><del>, then </del><del>acceptance</del> If the Governor does not provide such certification in 45 day regarding funds provided in any division of this Act, then  certification by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to <del>provide funding </del><del>to such State</del><del> </del> meet the requirements of subsection (a). 

	(b) Acceptance by State Legislature- If funds provided to any State in any division of this Act are not accepted for use by the Governor, then acceptance by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to <del>provide fund</del><del>ing </del><del>to such State</del><del> </del> waive all federal program requirements, and direct that relevant state entities will accept and spend those funds.




	(c) Distribution- After either the Governor's certification or the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at <del>the State's</del> state or local official's discretion.

	(c) Distribution- After either the Governor's certification or the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at <del>the State's</del> state or local official's discretion.










In reading statutes, there are a variety of rules and conventions, and presumptions that courts use to evaluate statutory language. Since there seems to be little legislative history available to shed light on which of these interpretations should be favored, it would appear that other tools of statutory interpretation should be utilized. Two of the more important canons of statutory construction applicable to this statutory provision are: 1) that a statute should be read as a harmonious whole, and 2) that statutory interpretations which lead to constitutionally doubtful results are disfavored.

A Harmonious Whole

In general, a statute should be read as a harmonious whole, with its various parts being interpreted within their broader statutory context in a manner that furthers statutory purposes.12 As discussed above, once the ambiguous terms are clarified, the narrow "certification" interpretation of § 1607(b) seems to have a relatively straight-forward application: if the governor fails to make a certification under § 1607(a), the state legislature makes it for him. There would also be no conflict between § 1607(b) and § 1607(c), as the latter would merely state a relative truism, i.e., that the federal funds "will be for" distribution under either a formula or at a state's discretion. Finally, because this narrow interpretation of § 1607(b) does not "waive" all federal grant requirements, it does not significantly conflict with the various grant conditions that are otherwise specified in the act.

The broader "accept, waive and spend" interpretation, however, seems to create a significant tension between § 1607(b) and the requirements of many provisions of the act. One of the more significant features of the Recovery Act is the imposition of a variety of grant conditions on states, which, in some cases, may even require the modification of state laws.13 Further, some of these grant conditions would appear to require some states to expend significant additional state funds in order to comply with the grant conditions.14 Under this broad interpretation of § 1607, a state wishing to evade expensive grant requirements need only have their state legislature, rather than the governor "accept" the money in question by concurrent resolution. Thus, a state would be able to, relatively easily, receive all the funds available to it, with none of the attendant conditions.

Although a complete analysis of how the "accept, waive, spend" interpretation of § 1607(b) would interact with other provisions of the Recovery Act is beyond the scope of this report, a sampling of three grant programs in Title XIV of the act can elucidate some issues that may arise. Thus, the following sections interpret the workability of § 1607(b) in relation to 1) funds allocated by a formula and made available only upon application of a governor under the State Fiscal Stabilization Fund, 2) State Incentive discretionary grants made available only upon application of a governor, and 3) Innovation Fund Awards made available upon application by subordinate governmental entities.


Authority To Receive State Fiscal Stabilization Fund Allocations

For instance, one can evaluate how the broader "accept, waive and spend" interpretation of the phrase "acceptance ... [which] shall be sufficient to provide funding" would be reconciled with Title XIV of the Recovery Act.15 If this interpretation does not seem consistent with that portion of the statute, then the narrower "certification" interpretation would appear to be favored. Under § 14001(d) of the act, the United States Department of Education is given authority over a "State Fiscal Stabilization Fund" (Stabilization Fund) of $53.6 billion.16 After providing for certain reserve funds, the Secretary of Education is directed to determine how much of these funds will be allocated to each state based on a population-related formula.17

Section 14005(a) & (b) provide that, in order for a state to receive its allocation from the Stabilization Fund, a state governor must do, among other things, the following:


	Submit an application to the Department of Education, containing such information as the Secretary may reasonably require.18 In that application, a governor shall provide assurances regarding "maintenance of effort" for elementary, secondary, and postsecondary schools,19 address the issue of inequitable distribution of high quality teachers,20 establish a longitudinal data system,21 and enhance the quality of academic assessments.22

	Provide baseline data that demonstrates the state's current status in each of the areas described in such assurances.23

	Describe how the state intends to use its allocation, including whether the state will use such allocation to meet maintenance of effort requirements under the Elementary and Secondary Education Act24 and Individuals with Disabilities Education Act25 and, in such cases, what amount will be used to meet such requirements.



Thus, the question arises whether the phrase "acceptance by the State legislature ... shall be sufficient to provide funding to such State" would give a state legislature the authority to "accept" the allocations from the Stabilization Fund, even if a governor did not make the necessary application and otherwise comply with the statutory requirements.26

However, "accepting" money does not, under the plain meaning of the term, address the issue of "spending" money. In theory state or local officials, even once they have accepted money, are not compelled by the federal government to spend it. In general, unspent or unobligated grant funds must be returned to the grantor agency at the end of the grant period unless the statute governing the particular grant program permits unused grant funds to be carried over to another fiscal year or grant term, or unless the grantee is permitted to apply the unspent funds toward another program.27 Courts have upheld the authority of federal agencies to seek recovery of grant funds where the grantee has not used the payments for authorized purposes within a prescribed period or where the grantee has not provided for an accounting of the funds within a reasonable period of time.28

Thus, in order to effectuate the "accept, waive and spend" interpretation, a state legislature would need to be able to direct state or local officials to spend any federal money that they receive. As is discussed below, a concurrent resolution would not generally be sufficient under state law to achieve this result. Thus, the state would need to find the authority to direct state and local officials to spend federal monies under § 1607(b).

However, it is not clear that § 1607(b) could be interpreted to provide such authority. The phrase "acceptance by the state legislature ... shall be sufficient to provide funding to that State" appears to only trigger a federal obligation to provide monies. The language does not, however, further specify that "acceptance" is sufficient to "direct that relevant state entities will accept and spend those funds." In particular, it is unclear how the term "provide funding," which seems to speak to the actions of the federal government, could be interpreted to apply to state and local officials, who will be receiving the monies. Thus, it is not clear under what theory the language in § 1607(b) could be reasonably interpreted as authorizing a state legislature, by concurrent resolution, to direct the behavior of state or local officials.


Authority To Receive State Incentive Grants under the Recovery Act

The Secretary is directed, under § 14001(c), to reserve certain funds from the Stabilization Fund for "State Incentive Grants" to the states. In order to receive a state incentive grant, a governor must submit an application29 which documents the status of the state's progress in a variety of different areas.30 A governor must also describe the status of the state's progress in implementing various existing federal standards.31 Finally, a governor must submit a plan for evaluating the state's progress in closing achievement gaps.32 At that point, the Secretary will determine which states receive grants and the amount of those grants on the basis of information provided by the states and such other criteria as the Secretary determines appropriate.33

It should be noted that, under § 1607(b), the state legislature has the authority to "accept" funds under "any division" of the Recovery Act. Thus, the power of "acceptance" by the state legislature applies to those divisions of the Recovery Act that provide for discretionary grants. However, while the "accept, waive and spend" interpretation might have some practical application regarding funds allocated by a formula, the argument that the § 1607(b) phrase "acceptance by the State legislature ... shall be sufficient to provide funding to such State" actually means "waiver of the application and other statutory conditions and requirements" appears to fail in this context.

The amount of monies awarded under discretionary grants cannot be determined until after a state or local official has made an application for such funds.34 Absent a state or local official submitting a grant application and providing the required information, the Secretary would have no basis upon which he could distribute the state incentive grants. So, the ability of a state legislature to "accept" funds could not logically mean "waiver of the application and other statutory conditions and requirements" in this context.


Authority to Receive Innovation Fund Awards under the Recovery Act

Finally, in some instances, an expansive "accept, waive and spend" interpretation of the language in § 1607 would appear to run counter to existing facts. For instance, § 1607(b) envisions exercise of the state legislature's authority regarding "any division of this Act ... not accepted for use by the Governor." However, a governor does not appear to have underlying authority to "accept" funds under all divisions of the act. For instance, under § 14007, the Secretary is given the authority to reserve up to $650 million to establish an Innovation Fund which will be used to provide academic achievement awards. These awards may only go to a local educational agency or a partnership between a nonprofit organization and either one or more local educational agencies or a consortium of schools.35

Although this section does not specify an application process, it would appear that local entities, not the governor's office, would submit the application and provide supporting data to justify such awards.36 Further, it may be the case that, under state law, a governor would not have a role in determining whether the local education agency will apply for or accept such awards.37 Again, this would seem to undercut the broader interpretation of § 1607(b),


Analysis

As noted, a broad interpretation of the § 1607(b) phrase "acceptance by the State legislature.... shall be sufficient to provide funding to such State" might imply that Congress intends that all statutory requirements for the receipt of federal funds, such as submitting an application and complying with grant conditions, can be waived by a state legislature. The Recovery Act, however, offers money to states both in the form of state funds allocated by formula and by discretionary grants available to states and entities within states.38 As noted above, the phrase under consideration could only logically be applied in the case of funds allocated by a formula, since waiving the requirement of application and provision of necessary information in the context of discretionary grants would leave no basis for determination of the amount of funds to be awarded. Thus, in order for the language of § 1607(b) to take on the broader meaning in the context of formula-allocated funds, the language "shall be sufficient to provide funding under this Act" would have to mean something different in relation to discretionary grants. However, under general rules of statutory construction, the same words of a statute cannot be interpreted differently in different contexts.39

As noted, a statute should be read as a harmonious whole, with its various parts being interpreted within their broader statutory context in a manner that furthers statutory purposes. The broader "accept, waive and spend" interpretation, however, cannot be easily applied in relation to the funding sources of the Recovery Act discussed above. On the other hand, the narrower "certification" interpretation, when viewed as merely a complement to the gubernatorial certification scheme (and having no effect on the various funding requirements such as are established in Title XIV), raises few or no statutory conflicts. Further, this interpretation would allow the terms in question—"acceptance" and "sufficient to provide funding"—to more closely relate to their plain meaning.


Constitutional Doubt

To the extent that a proposed statutory interpretation were to raise constitutional doubts, while another interpretation was free of constitutional concerns, the former interpretation would generally be disfavored.40 A variety of concerns could be raised regarding both the broader "accept, waive and spend" interpretation and the narrower "certification" interpretation. These issues would include principles of federal delegation of authority, state doctrines of separation of powers, and Tenth Amendment federalism concerns. In general, however, it appears that the narrower "certification" interpretation would avoid significant constitutional challenges while the "accept, waive and spend" interpretation would, at a minimum, raise Tenth Amendment concerns.


Delegation of Federal Authority

The first question that could be asked is whether the Constitution provides Congress, under either the broad or narrow interpretation of § 1607 suggested above, the authority to delegate its legislative authority in this manner. Under either interpretation, Congress has delegated to either the governor or the state legislature some authority to determine whether federal monies in the Recovery Act will be available to the states and various entities within the states. Thus, this would appear to be an attempt to delegate Congress' authority to effectuate a statute to non-federal actors.

Early in the evolution of case law regarding federal power, the Supreme Court established the non-delegation doctrine—the precept that "the legislative power of Congress cannot be delegated."41 Despite this language, the Court has long recognized that administration of the law requires exercise of discretion, and that "in our increasingly complex society, replete with ever changing and more technical problems, Congress simply cannot do its job absent an ability to delegate power under broad general directives."42 The Court has thus recognized that "that there is some difficulty in discerning the exact limits," and that "the precise boundary of this power is a subject of delicate and difficult inquiry, into which a court will not enter unnecessarily."43 In practice, the Court has rejected delegation challenges in all but the most extreme cases, and has allowed the delegation of vast powers to entities outside of Congress.

One such delegation issue arises when Congress provides that a statute be effectuated, revived, suspended, or modified, upon the finding of certain facts by an executive or administrative officer. Such laws, often referred to as "contingent delegations," were approved in an early case, The Brig Aurora.44 After previous restraints on British shipping had lapsed, Congress passed a new law stating that those restrictions should be renewed in the event the President found and proclaimed that France had abandoned certain practices that violated the neutral commerce of the United States. The argument was made that this was an invalid delegation of legislative power. The Court had little trouble upholding the law, noting that "we can see no sufficient reason, why the legislature should not exercise its discretion in reviving the act of March 1st, 1809, either expressly or conditionally, as their judgment should direct."45

The nature of the event that triggers these "contingent delegations" need not be directly related to factual findings by government entities. For instance, the Court has upheld such delegations to the relatively unfettered wishes of private persons. For example, in Currin v. Wallace,46 a statute that placed restrictions upon the production or marketing of agricultural commodities was to become operative only upon a favorable vote by a prescribed percentage of those persons affected. The Court's rationale was that such a provision does not involve a delegation of legislative authority because Congress has merely placed a restriction upon its own regulation by withholding its operation unless it is approved in a referendum.47

The same principles that apply to federal agencies or individuals appear to extend to delegations to states. Beginning in the Nation's early years, Congress enacted many statutes that contain provisions authorizing state officers to enforce and execute federal laws,48 and challenges to these practices have been uniformly rejected. When, in the Selective Draft Law Cases,49 the contention was made that the 1917 statute authorizing a military draft was invalid because of its delegations of duties to state officers, the argument was rejected as "too wanting in merit to require further notice." Congress continues to empower state officers to act.50

Under either the "certify" or the "accept, waive and spend" interpretation, § 1607(b) appears to allow the state legislature to, by concurrent resolution, affect the availability of federal funds. Providing assurances and certification, is a commonplace mechanism used in the federal grant area. It is only the devolution of the exercise of this authority to a state legislature by concurrent resolution that appears to be novel.51

As noted, a concurrent resolution is not generally a legislative vehicle by which a legislature, under a state constitution, can regulate activities outside of the state Legislative Branch. Consequently, the passage of a concurrent resolution in this case would not generally be an invocation of a state authority, but would appear more analogous to an action by a private organization or individual. Thus, the question arises, not as to whether the federal government can delegate to a state government, but whether the federal government can delegate federal authority to the functional equivalent of a private organization or individual.

This form of delegation does not appear to be of constitutional concern. The Court has upheld statutory delegations to private persons in the form of contingency legislation. It has upheld, for example, statutes providing that restrictions upon the production or marketing of agricultural commodities are to become operative only upon a favorable vote by a prescribed majority of those persons affected.52 The Court's rationale has been that such a provision does not involve any delegation of legislative authority, because Congress has merely placed a restriction upon its own regulation by withholding its operation unless it is approved in a referendum.53

It should be noted, however, that the more expansive "accept, waive and spend" interpretation may raise delegation issues. As discussed below, an argument can be made that under the Tenth Amendment, Congress does not have the authority to "commandeer" state or local officials to administer federal programs. Under this analysis, it may be the case that Congress could not direct state officials to spend federal monies which it provided. Since Congress cannot delegate powers that it does not have, it would appear that a state could not, by concurrent resolution, "commandeer" state and local officials.


Separation of Powers

A second concern that might arise regarding the language found in § 1607(b) would be whether allowing a state legislature to "accept" funds, by concurrent resolution, would violate the doctrine of separation of powers at the state level, as it could be argued that it was providing a state legislature the opportunity to exercise legislative power without presentment to a governor. A state-by-state analysis of state separation of powers doctrine is beyond the parameters of this report. An examination of the separation of powers doctrine as developed at the federal level, however, should be helpful in discussing the issues raised by the instant statutory provisions.

This concern could be raised regarding both the narrow "certification" interpretation and the "accept, waive and spend" interpretation of § 1607 of the Recovery Act. As noted above, a concurrent resolution does not usually require approval by an executive, and thus is not generally used for substantive law-making. In particular, at the federal level, Article I of the Constitution requires that bills passed by the House be presented to the President for approval.54 In Immigration & Naturalization Service v. Chadha,55 the Supreme Court held that every exercise of legislative power by Congress is subject to this presentment requirement. An exercise of legislative power is defined as one which has the purpose and effect of altering the legal rights, duties, and relations of persons outside of the Legislative Branch.56

As separation of powers jurisprudence has developed, however, the test that the Court has frequently employed evaluates whether the acting party, usually Congress, has either "impermissibly undermine[d]" the power of a coequal branch, or has "impermissibly aggrandize[d]" its own powers at the expense of another branch. Phrased another way, the Court generally considers whether the acting party has "disrupt[ed] the proper balance between the coordinate branches [by] preventing the [other] Branch from accomplishing its constitutionally assigned functions."57 In deciding cases involving the doctrine of separation of powers, the Court has wavered between two different approaches, at times relying on a strict, "formalist" approach,58 while in other cases opting for more of a balancing or "functional" methodology.59

It should be noted, however, that under the narrow "certification" interpretation of § 1607(b), the state legislature which "accepts" the federal funds may not be exercising its state authority. Instead, as noted above, the power that appears to have been delegated to the state legislature was the power to trigger federal law, which would have no significant effect on state law. In effect, as noted above, the state legislature would be essentially acting as a private organization, whose action would trigger contingent federal legislation. Exercising this preliminary trigger would not appear to intrude on powers inherent in the state executive branch, since that branch's cooperation would still appear to be needed. Thus, it would seem that, under the narrow "certification" interpretation, the exercise of authority by the state legislature would be unlikely to raise separation of powers issues.

Under the broader "accept, waive and spend" interpretation of § 1607(b), however, for a state legislature to direct the activities of state and local officials by concurrent resolution would appear to be "altering the legal rights, duties, and relations of persons outside of the Legislative Branch." To the extent that such an exercise of a concurrent resolution would be beyond the legislature's authority under the state constitution, the exercise of such authority by the legislature would appear likely to raise state constitutional issues.

Such a violation of a state's separation of power doctrine, however, would not mean that that implementation of § 1607 would necessarily violate the United States Constitution. If the state legislature were acting under § 1607, then it would be acting under federal law. The Supremacy Clause of the United States Constitution specifically provides that federal law can preempt not only state law, but also state constitutions.60 Thus, to the extent that the exercise of § 1607(b) by a state legislature under the broad "accept, waive and spend" interpretation would violate state constitutional doctrine of separation of powers, the state constitution would be likely to be preempted.


Tenth Amendment Concerns

If the term "acceptance by the state legislature ... shall be sufficient to provide funding to such State" were to be interpreted broadly so as to provide for a waiver of requirements regarding applications and other statutory conditions, this might not be effective in requiring that the federal monies actually be spent by a state. For instance, in some cases, a governor might have direct control over the administrative apparatus under which a federal grant might be administered, and might decline to spend any monies received. In other instances, a governor may have significant indirect control over many aspects of state agencies, mostly exercised by his power to appoint or dismiss persons of authority in the executive branch, by which he could dissuade state officials from spending such monies. Finally, local governmental entities and other public or public-private entities which accept and utilize federal funds might have independent authority to decline to spend any monies received.

In order for the state legislature to actually direct entities to spend federal monies, one would need to interpret the phrase "acceptance ... shall be sufficient to provide funding to such state" to essentially authorize the state legislature, by concurrent resolution, to direct the activities of local governments, and other public or public-private entities. On its face, §1607(b) is not consistent with such an interpretation, as the language addresses "provid[ing] funding" (which is done by federal agencies), not spending monies (which would be done by state entities). But even more importantly, an interpretation of § 1607 which provides that a state legislature could, by concurrent resolution, direct the activities of a governor, state, and local entities would appear to violate the Tenth Amendment. Since the narrow "certification" interpretation would not similarly impact state and local officials, a finding that the "accept, waive and spend" interpretation would violate the Tenth Amendment would disfavor the latter interpretation.

The Tenth Amendment provides that "the powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people." In New York v. United States,61 Congress had attempted to regulate in the area of low-level radioactive waste. In a 1985 statute, Congress provided that states must either develop legislation on how to dispose of all low-level radioactive waste generated within the state, or the state would be forced to take title to such waste, which would mean that it became the state's responsibility. The Court found that although Congress had the authority under the Commerce Clause to regulate low-level radioactive waste, it only had the power to regulate the waste directly. Here, Congress had attempted to require the states to perform the regulation, and decreed that the failure to do so would require the state to deal with the financial consequences of owning large quantities of radioactive waste. In effect, Congress sought to "commandeer" the legislative process of the states. In the New York case, the Court found that this power was not found in the text or structure of the Constitution, and it was thus a violation of the Tenth Amendment.

A later case presented the question of the extent to which Congress could regulate through a state's executive branch officers. This case, Printz v. United States,62 involved the Brady Handgun Act. The Brady Handgun Act required state and local law-enforcement officers to conduct background checks on prospective handgun purchasers within five business days of an attempted purchase. This portion of the act was challenged under the Tenth Amendment, under the theory that Congress was without authority to "commandeer" state executive branch officials. After a historical study of federal commandeering of state officials, the Court concluded that commandeering of state executive branch officials was, like commandeering of the legislature, outside of Congress's power, and consequently a violation of the Tenth Amendment.

In the instant case, if the statutory language in question were interpreted to mean that state or local public entities could be directed by the state legislature to accept and utilize federal funds, this would arguably be a commandeering of those entities for a federal purpose, which would violate the principles of the cases cited above. One might argue that the federal government is not requesting that the state expend funds, but is merely providing federal funds for the state or local officials to administer. However, the Supreme Court has specifically rejected arguments that the level of burden imposed on a state in order to administer federal programs is relevant to a Tenth Amendment analysis. In Printz, the Court stated that where the "the very principle of separate state sovereignty is ... offend[ed], ... no comparative assessment of the various interests can overcome that fundamental defect."63

One might also argue that since the directions would not be coming from the federal government, but from the state legislature, federalism concerns would be diminished. However, this distinction would not appear relevant if the power being exercised by the state legislature arose out of the federal law, and not state law.64 If Congress does not have the power to require a state to spend federal funds in furtherance of a federal program, then it would not appear to have the authority to delegate such power to others. The fact that such a law is "contingent" legislation does not appear to change its federal character.

One might argue that, once Congress has distributed money to the state based on a concurrent resolution by the state legislature, that it would then have the ability to control how that money is spent.65 In generally, this authority would be exercised by the threat of denying or taking back the federal monies. In this case, the solution would make little practical difference. Since the grant condition at issue is that state or local officials spend the money, taking back the federal funds would not be a disincentive to those officials.

It has been held, however, that Congress may not only impose grant conditions on federal monies, but it may actually exercise substantive jurisdiction over federal monies once the monies have been distributed to a state.66 In this case, the argument might be made, once the state legislature has accepted federal funds by concurrent resolution, Congress then has the authority to commandeer state and local officials (through the state legislature) to implement that spending program.

Such an analysis, however, belies the grounds on which the federal authority to establish grant conditions is based. In general, the Court has held that the grant conditions are not a violation of the Tenth Amendment, which generally prevents Congress from "commandeering" state legislatures to implement federal programs, because the state officials are voluntarily waiving these rights in order to receive federal grants.67 Thus, in order for the imposition of grant conditions to be valid, is must be determined that the state, under its normal governmental processes, has voluntarily accepted such funds. Directing that some other entity, such as a private entity or a governmental body not authorized under state law to accept such funds, could make that decision on behalf of the state, would not meet the criteria for voluntariness.


Conclusion

Section 1607(a) of the Recovery Act provides that, in order for a state to be eligible for the federal funds in the Recovery Act, a governor must certify that (1) a state will request and use funds in the future, and (2) the funds will be used to create jobs and economic growth. This language does not appear to bind a governor to request or accept any particular level of governmental funding, nor does it appear that the certification must be based on the governor's future acceptance of funds, as such request or acceptance can sometimes be made by other state officials or by local officials.

Forty-five days after enactment of the Recovery Act, if a governor has not provided the necessary certification, then § 1607(b) would appear to provide a state legislature the authority to step in to "accept" state funds by concurrent resolution, achieving the same result as would have been achieved by the certification. However, it seems clear that such acceptance, while "sufficient" to trigger the availability of federal funds under the Recovery Act, does not free a state from any other conditions for receiving funds, such as filling out applications, justifying needs, and providing assurance of compliance with program requirements.

Many of the interpretive problems with §1607 result from the ambiguity of the terms used. However, if the statute were interpreted as if it had the following words inserted, the most likely interpretation of the language becomes clear (added text in italics):

a) Certification by Governor- Not later than 45 days after the date of enactment of this Act, for funds provided to any State or agency thereof, the Governor of the State shall certify that: (1) the <del>State</del>  Governor, state or local officials at some time in the future will request and use some or all of the funds provided by this Act; and (2) the funds will be used to create jobs and promote economic growth.

(b) Acceptance by State Legislature- <del>If funds provided to any State in any division of this Act are not accepted for use by the Governor</del><del>, then </del><del>acceptance</del> If the Governor does not provide such certification in 45 days regarding funds provided in any division of this Act, then  certification by the State legislature, by means of the adoption of a concurrent resolution, shall be sufficient to <del>provide funding </del><del>to such State</del><del> </del>meet the requirements of subsection (a).

(c) Distribution- After either the Governor's certification or the adoption of a State legislature's concurrent resolution, funding to the State will be for distribution to local governments, councils of government, public entities, and public-private entities within the State either by formula or at <del>the State's</del> state or local official's discretion.

Under this interpretation, it does not appear likely that § 1607 was intended to significantly reallocate powers between a state legislature and a state executive branch. Thus, once either a governor's certification or the legislature's acceptance is made, § 1607 would have little or no apparent effect on the remaining power of a governor, state or local official to choose whether or not to seek and administer these funds. The language of § 1607(b), while adding an additional requirement to the federal funding process, does not otherwise appear to supplant or replace existing federal requirements, nor does it appear to change the allocation of power within a state to make decisions regarding the application for, acceptance of and use of such federal funds. Any interpretation of this language which did provide authority to a state legislature, by concurrent resolution, to direct the acceptance and spending of federal monies would likely raise Tenth Amendment issues. Consequently, such an interpretation would be disfavored.
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