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Summary

In government contracting law, a "set-aside" is a procurement in which only certain businesses can compete. Set-asides can be exclusive or partial, depending upon whether the entire procurement, or just part of it, is so restricted. Eligibility for set-asides is typically based on business size, as well as demographic characteristics of the business owners. Currently, federal law provides, in various ways, for set-asides for (1) small businesses generally, (2) small businesses located in Historically Underutilized Business Zones (HUBZones) (HUBZone small businesses), (3) service-disabled veteran-owned small businesses (SDVOSBs), (4) small businesses owned and controlled by socially and economically disadvantaged individuals that are participating in the Minority Small Business and Capital Ownership Development Program authorized by Section 8(a) of the Small Business Act (8(a) small businesses), and (5) women-owned-and-controlled small businesses.

On September 27, 2010, President Obama signed the Small Business Jobs Act of 2010 (P.L. 111-240) which amends several provisions of the Small Business Act pertaining to set-asides. P.L. 111-240 changes certain language in the provisions regarding HUBZone set-asides to make clear that agencies may—but are not required to—use HUBZone set-asides when there is a reasonable expectation that at least two qualified HUBZone small businesses will submit offers and the award can be made at a fair market price. P.L. 111-240 also expressly authorizes agencies to set aside parts of multiple-award contracts for small businesses; place orders under multiple-award contracts with small businesses without complying with certain procedures ensuring that firms holding such contracts generally have a "fair opportunity to be considered" for orders under them; and "reserve" one or more awards for small businesses under "full and open multiple award procurements."

P.L. 111-240 was enacted in response to a series of decisions in 2008-2010 by the U.S. Court of Federal Claims and the Government Accountability Office (GAO) interpreting the provisions of the Small Business Act establishing or implementing the set-aside programs for small businesses. One of these decisions, DGR Associates, Inc. v. United States, issued by the Court of Federal Claims on August 13, 2010, permanently enjoined the government from using an 8(a) set-aside when there is a reasonable expectation that at least two qualified HUBZone small businesses will submit offers and the award can be made at a fair market price. The court did so based, in part, on the interpretation of the Small Business Act set forth in its March 2, 2010, decision in Mission Critical Solutions v. United States. In Mission Critical Solutions, the court held that set-asides for HUBZone small businesses have precedence over those for 8(a) small businesses because HUBZone set-asides are mandatory while 8(a) set-asides are discretionary, and mandatory agency actions take precedence over discretionary ones. Another decision, Delex Systems, Inc., issued by GAO on October 28, 2008, recommended that orders issued under certain multiple-award contracts be subject to set-asides for small businesses because they are "acquisitions," and any acquisition over $150,000 is subject to set-asides for small businesses.

While P.L. 111-240 did not amend the Small Business Act to explicitly provide for "parity" among the set-aside programs, the Federal Acquisition Regulatory Council amended the Federal Acquisition Regulation in April and May 2011 to establish that "there is no order of precedence" among the set-aside programs. Also, in February 2011, a court awarded attorneys' fees, costs, and expenses under the Equal Access to Justice Act to a firm that had challenged the government's argument that there was parity among the set-aside programs prior to the enactment of P.L. 111-240. The court did so because it found that the government's position in this litigation was not substantially justified.
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Introduction

This report discusses programs that allow certain government procurement contracts to be set aside for small businesses; decisions by the U.S. Court of Federal Claims and the Government Accountability Office (GAO) in 2008-2010 interpreting the laws that authorized or implemented the set-aside programs; and legislation enacted by the 111th Congress in response to these decisions.

On September 27, 2010, President Obama signed the Small Business Jobs Act of 2010 (P.L. 111-240), which amends several provisions of the Small Business Act pertaining to set-asides. P.L. 111-240 changes certain language in the provisions regarding HUBZone set-asides to make clear that agencies may—but are not required to—use HUBZone set-asides when there is a reasonable expectation that at least two qualified HUBZone small businesses will submit offers and the award can be made at a fair market price. P.L. 111-240 also expressly authorizes agencies to set aside parts of multiple-award contracts for small businesses; place orders under multiple-award contracts with small businesses without complying with certain procedures ensuring that firms holding such contracts generally have a "fair opportunity to be considered" for orders under them; and "reserve" one or more awards for small businesses under "full and open multiple award procurements."

P.L. 111-240 was enacted in response to a series of decisions in 2008-2010 by the U.S. Court of Federal Claims and the Government Accountability Office (GAO) interpreting the provisions of the Small Business Act establishing or implementing the set-aside programs for small businesses. One of these decisions, DGR Associates, Inc. v. United States, issued by the Court of Federal Claims on August 13, 2010, permanently enjoined the government from using an 8(a) set-aside when there is a reasonable expectation that at least two qualified HUBZone small businesses will submit offers and the award can be made at a fair market price.1 The court did so based, in part, on the interpretation of the Small Business Act set forth in its March 2, 2010, decision in Mission Critical Solutions v. United States. In Mission Critical Solutions, the court held that set-asides for HUBZone small businesses have precedence over those for 8(a) small businesses because HUBZone set-asides are mandatory while 8(a) set-asides are discretionary, and mandatory agency actions take precedence over discretionary ones.2 Another decision, Delex Systems, Inc., issued by GAO on October 28, 2008, recommended that orders issued under certain multiple-award contracts be subject to set-asides for small businesses because they are "acquisitions," and any acquisition over $150,000 is subject to set-asides for small businesses.3

While P.L. 111-240 did not amend the Small Business Act to explicitly provide for "parity" among the set-aside programs, the Federal Acquisition Regulatory Council amended the Federal Acquisition Regulation in April and May 2011 to establish that "there is no order of precedence" among the set-aside programs. Also, in February 2011, a court awarded attorneys' fees, costs, and expenses under the Equal Access to Justice Act to a firm that had challenged the government's argument that there was parity among the set-aside programs prior to the enactment of P.L. 111-240. The court did so because it found that the government's position in this litigation was not substantially justified.

This report will not be updated and is superseded by CRS Report R41945, Small Business Set-Aside Programs: An Overview and Recent Developments in the Law, by [author name scrubbed] and [author name scrubbed], which discusses related questions about the "priority" of set-aside programs under the Veterans Benefits, Health Care, and Information Technology Act of 2006, among other things.


Set-Asides Under the Small Business Act

A "set-aside" is a procurement in which only certain businesses can compete. Set-asides can be exclusive or partial, depending upon whether the entire procurement, or just part of it, is so restricted.4 Eligibility for set-asides is typically based on business size, as well as demographic characteristics of the business's majority owner(s).5 Set-asides, under the current law, are not the same as quotas. Although agencies can set aside procurements for certain groups and are required by statute to set minimum goals for contracting with these groups,6 the set-aside programs and the goals are not presently coupled. That is, the set-aside programs do not automatically ensure that certain groups get a share of government contracts corresponding to agencies' contracting goals. Quotas, in contrast, would ensure that certain categories of businesses (e.g., minority-owned) get fixed percentages of government contracts.7

Although the Competition in Contracting Act (CICA) generally requires "full and open competition" for government procurement contracts, set-asides are permissible competitive procedures.8 CICA specifically authorizes competitions excluding all sources other than small businesses (i.e., set-asides) when such competitions serve, among other things, to assure that a "fair proportion" of all government purchases and contracts within each category of industry are placed with small businesses.9


Set-Aside Programs: Key Definitions

Under federal laws and regulations, there are currently five set-aside programs, benefiting (1) small businesses generally, (2) HUBZone small businesses, (3) SDVOSBs, (4) 8(a) small businesses, and (5) small businesses owned and controlled by women. A small business is one that is "independently owned and operated," is "not dominant in its field of operation," and meets any definitions or standards established by the SBA.10 These standards focus primarily upon the size of the business, as measured by the number of employees, its annual average gross income, and the size of other businesses within the same industry.11 The various subcategories of small businesses, such as HUBZone, service-disabled veteran-owned, 8(a), and women-owned, must meet the general criteria, as well as specific criteria tied to their subcategory, such as follows:


	HUBZone small businesses: HUBZone small businesses must typically be at least 51% unconditionally and directly owned and controlled by U.S. citizens and have their principal office in a HUBZone.12 At least 35% of their employees must also reside in a HUBZone.13 A HUBZone is a Historically Underutilized Business (HUB) zone. HUBZone areas include census tracts or non-metropolitan counties with higher than average unemployment, or lower than average median household incomes; lands within Indian reservations; and base closure areas.14

	Service-disabled veteran-owned small businesses: An SDVOSB is a small business at least 51% unconditionally and directly owned and controlled by one or more service-disabled veterans, with both "service" and "veteran" carrying the meanings they have under the statutes governing veterans affairs.15 A veteran is a person who served "in the active military, naval, or air service, and who was discharged or released therefrom under conditions other than dishonorable."16 A disability is service-related when it "was incurred or aggravated ... in [the] line of duty in the active military, naval, or air service."17

	Small businesses owned and controlled by socially and economically disadvantaged individuals that are participating in the Minority Small Business and Capital Ownership Development Program under Section 8(a) of the Small Business Act:18 "8(a) businesses," as these businesses are often called, must be "unconditionally owned and controlled by one or more socially and economically disadvantaged individuals who are of good character and citizens of the United States."19 The business must also "demonstrate[] potential for success,"20 which generally means that the business must have been in operation for at least two full years immediately prior to its application to the 8(a) Program.21 Certain racial and ethnic minorities are presumed to be socially disadvantaged,22 although other minorities and nonminorities are also eligible for the 8(a) Program if they can prove individual social disadvantage by a preponderance of the evidence.23 Alaska Native Corporations and Community Development Corporations are deemed or presumed to be economically disadvantaged for purposes of Section 8(a),24 but all other applicants must show actual economic disadvantage. This can be done, in part, by producing evidence of diminished capital and credit opportunities, as well as personal net worth of no more than $250,000 at the time of entry into the 8(a) Program.25 Businesses can generally participate in the 8(a) Program for no more than nine years.26

	Small businesses owned and controlled by women: Women-owned small businesses must be at least 51% owned by one or more women, with the management and daily operations of the business also controlled by one or more women.27



HUBZone and 8(a) businesses must also be certified by the SBA to be eligible for set-asides.28 SDVOSBs can generally self-certify as to their eligibility,29 while women-owned small businesses can either (1) be certified by a federal agency, state government, or national certifying entity approved by the SBA, or (2) self-certify and provide adequate documentation in accordance with standards set by the SBA.30

The categories of HUBZone, service-disabled veteran-owned, 8(a), and women-owned small businesses are not mutually exclusive. A business could potentially be both HUBZone and service-disabled veteran-owned, for example, although there is some variation among the eligibility requirements for the various programs, as Table A-1 illustrates.


Specific Set-Aside Programs


Small Businesses Generally

The Small Business Act, as amended, gives preference in certain government procurements to small businesses.31 Under the act, acquisitions whose anticipated values are between $3,000 and $150,00032 "shall be reserved exclusively for small business concerns" unless the contracting officer is unable to obtain offers from two or more small business concerns that are competitive with market prices and with the quality and delivery of the goods and services being purchased.33 Such acquisitions are conducted using "simplified acquisition procedures," including purchase orders, blanket purchase agreements, government-wide commercial purchase cards, and other authorized alternatives to sealed bids or negotiated offers.34 In addition, acquisitions whose anticipated values exceed $150,000 "shall" be set aside for small businesses if the contracting office reasonably expects that (1) offers will be obtained from at least two responsible small businesses offering the products of different small businesses and (2) the award will be made at a fair market price.35 These requirements—that the contracting officer reasonably expects that offers will be received from at least two responsible small businesses and that the award will be made at fair market price—are commonly known as the "rule of two" because of their focus on there being at least two small businesses.

When a total set-aside is not appropriate, an acquisition can generally still be partially set aside for small businesses if (1) the requirement is severable into two or more economic production runs or reasonable lots, (2) one or more small businesses are expected to have the technical competence and productive capacity to satisfy the set-aside portion of the requirement at a fair market price, and (3) the acquisition is not subject to simplified acquisition procedures.36 Partial set-asides cannot be made when procuring construction work, however.37

If the conditions for a total or partial set-aside are not present, agencies can sometimes make sole-source awards to small businesses, or awards entered into or proposed by an agency after soliciting and negotiating with only one source. However, the Small Business Act does not authorize sole-source awards to small businesses that are not 8(a) participants or HUBZone or service-disabled veteran-owned small businesses. Rather, any such awards are generally made under the authority of the Competition in Contracting Act, which permits sole-source awards when only one source can supply the goods or services or when other circumstances justify a sole-source award (e.g., unusual and compelling circumstances; brand-name commercial items for resale).38


HUBZone Small Businesses

Commonly known as the HUBZone Act, Title VI of the Small Business Reauthorization Act of 1997 established the set-aside program for HUBZone small businesses.39 Initially, the HUBZone Act provided that

a contract opportunity shall be awarded pursuant to this section on the basis of competition restricted to qualified HUBZone small business concerns if the contracting officer has a reasonable expectation that not less than 2 qualified HUBZone small business concerns will submit offers and that the award can be made at a fair market price.40

However, the 111th Congress amended the HUBZone Act by replacing "shall" with "may" when describing when HUBZone set-asides are to be used.41

Sole-source awards may also be made to HUBZone small businesses if (1) the business is determined to be responsible with respect to the performance of the contract and the contracting officer does not reasonably expect that two or more HUBZone businesses will submit offers; (2) the anticipated award will not exceed $4 million ($6.5 million for manufacturing contracts); and (3) in the estimation of the contracting officer, the award can be made at a fair and reasonable price.42 In addition, HUBZone businesses are eligible for price evaluation adjustments of up to 10% in "full and open competitions," or competitions not set aside for HUBZone businesses.43 The price evaluation adjustment authority allows an agency to decrease the price of a bid or offer from a HUBZone small business by up to 10% in determining which bid or offer has the lowest price or represents the best value for the government.44


Service-Disabled Veteran-Owned Small Businesses

The Veterans Benefits Act (VBA) of 2003 established the set-aside program for SDVOSBs.45 Under the VBA, "a contracting officer may award contracts on the basis of competition restricted to" SDVOSBs if he or she reasonably expects that no less than two SDVOSBs will submit offers and the award can be made at a fair market price.46 Sole-source awards may also be made to SDVOSBs, as to HUBZone small businesses, when (1) the contracting officer does not reasonably expect that two or more SDVOSBs will submit offers; (2) the anticipated award will not exceed $3.5 million ($6 million for manufacturing contracts); and (3) in the estimation of the contracting officer, the award can be made at a fair and reasonable price.47 However, SDVOSBs are not eligible for price evaluation preferences in full and open competitions, like HUBZone businesses are.


8(a) Small Businesses

Section 8(a) of the Small Business Act, as amended, is the basis for the set-asides for "small businesses owned and controlled by socially and economically disadvantaged individuals," which are also known as "8(a) small businesses."48 Section 8(a) gives agencies "discretion to [award] ... contract[s]" for goods or services, or to perform construction work, to the SBA for subcontracting to 8(a) small businesses.49 Once an agency's contract has been awarded to the SBA, it "shall be [subcontracted]" to certified 8(a) businesses.50 This subcontracting must be done via a set-aside, with eligible 8(a) firms competing for the award, whenever (1) the "rule of two" is satisfied, (2) the anticipated value of the contract exceeds $4 million ($6.5 million for manufacturing contracts), and (3) the requirement has not been accepted by the SBA for award on a sole-source basis to a firm owned by an Indian tribe, Alaska Native Corporation (ANC), or, in the case of Department of Defense requirements, Native Hawaiian Organization (NHO).51 Subcontracting may also be done via competitive set-asides for contracts whose anticipated value is less than $4 million ($6.5 million for manufacturing contracts) if the Director of the SBA's Office of Business Development approves.52

Awards can be made on a sole-source basis under the 8(a) Program, as under the HUBZone and SDVOSB programs, when (1) contracting officers determine that the 8(a) business is a responsible contractor with respect to the performance of the contract opportunity, (2) the award of the contract would be consistent with the business's business plan, and (3) the award would not result in the business exceeding the limits on firm value imposed on 8(a) participants.53 The anticipated value of the contract must be $4 million or less ($6.5 million or less in the case of manufacturing contracts) unless the award is being made to a firm owned by an Indian tribe, an ANC, or, in the case of Department of Defense contracts, an NHO.54 There are no limits on the anticipated value of contracts awarded on a sole-source basis to firms owned by these entities.

Like SDVOSBs, but unlike HUBZone small businesses, 8(a) small businesses are not eligible for price evaluation adjustments in full and open competitions. Here, however, unlike with the SDVOSBs, there is arguably a legal reason that Congress does not presently give agencies the ability to make price evaluation adjustments to the bids or offers of 8(a) small businesses. Courts have found that making price evaluation adjustments for "small disadvantaged businesses," based, in part, on the presumption that minorities are disadvantaged, unconstitutionally deprives nonminority contractors of equal protection under the U.S. Constitution.55


Women-Owned Small Businesses

Section 8(m) of the Small Business Act, as amended, provides that the "contracting officer[s] may restrict competition for any contract for the procurement of goods and services by the Federal government to small business concerns owned and controlled by women" when certain conditions are met.56 These conditions require that (1) eligible businesses be at least 51% owned by one or more women;57 (2) the "rule of two" is satisfied; (3) the anticipated value of the contract will not exceed $3 million in the case of nonmanufacturing contracts, or $5 million in the case of manufacturing contracts; and (4) the proposed contract is for the procurement of goods or services in an industry in which the SBA has determined that women-owned small businesses are underrepresented.58 Sole-source awards can be made to women-owned small businesses under the same circumstances as when they can be made to small businesses generally (i.e., only one responsible source and no other supplies or services will satisfy agency requirements).59

The requirement that the SBA identify industries in which women are underrepresented initially limited implementation of set-asides for women-owned small businesses. The SBA's first proposed rule regarding eligible industries identified only four such industries: (1) intelligence; (2) engraving and metalworking; (3) furniture and kitchen cabinet manufacturing; and (4) a limited category of motor vehicle dealers.60 This proposed rule received significant criticism, including reported criticism from some Members of Congress, and the SBA revised it to include an additional 27 industries.61 However, before this rule could be finalized, the U.S. Court of Appeals for the Federal Circuit issued its decision in Rothe Development Corporation v. Department of Defense, striking down a race-conscious contracting program on the grounds that there was insufficient evidence of discrimination in the defense industry before Congress when it created the program.62 Although gender-conscious programs are subject to "intermediate" scrutiny, not strict scrutiny like the race-conscious program at issue in Rothe, the SBA extended the comment period on the proposed rule in order to "review[]" how the evidence underlying its determinations regarding the industries in which women are underrepresented might fare under Rothe's standards for a "strong basis in evidence."63 Then, on March 11, 2009, Congress enacted the Omnibus Appropriations Act, 2009, which temporarily prohibited implementation of "the rule relating to women-owned small business Federal contract assistance procedures published in the Federal Register on October 1, 2008."64 However, in March 2010, the Obama Administration issued proposed regulations establishing the infrastructure for the women-owned small business set-aside program and identifying additional industries in which women are underrepresented or substantially underrepresented.65 These regulations identified 83 industries in which women are underrepresented or substantially underrepresented. They were finalized on October 7, 2010, and took effect on February 11, 2011.66

Section 8(m) does not authorize special sole-source awards to women-owned small businesses. Thus, such awards can only be made to women-owned small businesses in the same circumstances in which they can be made to other businesses under the authority of CICA (e.g., unusual and compelling circumstances; brand-name commercial items for resale; national security).67 Women-owned small businesses are also not eligible for price evaluation preferences in unrestricted competitions.


Developments in the Law Regarding Set-Asides

In 2008-2010, the Court of Federal Claims and GAO issued a series of decisions in bid protests that could have significantly affected the law regarding set-asides for small businesses by (1) giving HUBZone set-asides precedence over 8(a) and, potentially, other set-asides and (2) subjecting task and delivery orders under multiple-award indefinite-delivery/indefinite-quantity (ID/IQ) contracts to set-asides. A bid protest is a formal, written objection to an agency's solicitation for bids or offers, cancelation of a solicitation, or award or proposed award of a contract.68 Bid protests can only be made in one of three forums: (1) the procuring agency; (2) GAO; and (3) the Court of Federal Claims.69 GAO has historically been the largest bid protest forum. However, because GAO is a legislative-branch agency, the "separation of powers" doctrine prevents its recommendations from being legally binding upon executive-branch agencies.70 Rather, agencies must notify GAO within 65 days after receiving its recommendations if they do not intend to implement them,71 and GAO, in turn, notifies four committees of Congress.72 In contrast, unless reversed on appeal to the U.S. Court of Appeals for the Federal Circuit or through a grant of certiorari by the Supreme Court, Court of Federal Claims decisions are the law, and agencies could be found in contempt if they fail to implement the court's orders.

However, the 111th Congress has enacted legislation responding to the court and GAO decisions. The Small Business Jobs Act (P.L. 111-240), signed by President Obama on September 27, 2010, amends the Small Business Act to remove the language underlying the finding that HUBZone set-asides have precedence over other set-aside programs, as well as clarifies that multiple-award contracts are subject to small business set-asides.


Precedence Among Small Business Set-Asides

Prior to the first GAO decision finding that HUBZone set-asides had precedence, there had long been uncertainty about which set-aside program agency officials should use in awarding specific contracts.73 Statutes and the Federal Acquisition Regulation (FAR) provided for certain precedence in government procurement. Namely:


	1. Procurements from prison workshops or severely disabled individuals under 18 U.S.C. §§ 4124-4125 or the Javits-Wagner-O'Day Act take priority over small business set-aside programs.74

	2. HUBZone set-asides "take[] priority" over set-asides for small businesses generally.75

	3. Small business set-asides "do not preclude awards" to SDVOSBs, which must at least be considered before setting aside the award for small businesses generally.76

	4. Requirements currently being performed by an 8(a) business, or that SBA has accepted for performance under the authority of the 8(a) Program, are excluded from the HUBZone and SDVOSB set-aside programs unless the SBA consents to release the requirements from the 8(a) Program.77

	5. "Priority" in set-asides for small businesses generally "shall be given" to small businesses that perform a substantial portion of the production on the proposed contracts within areas of concentrated unemployment or underemployment, or within labor surplus areas.78



However, these provisions did not address which type of set-aside agencies should use when the conditions for multiple types of set-asides exist (e.g., when there are at least two responsible HUBZone small businesses and two responsible SDVOSBs offering goods or services at fair market price). Given the lack of clear precedence among the set-aside programs, the SBA historically asserted that "[t]here is no order of precedence" among the programs and suggested that agencies should select among the set-aside programs in order to maximize their performance on their goals for contracting with small businesses.79 The Court of Federal Claims and GAO, however, have disagreed with SBA's interpretation of the Small Business Act, as discussed below. 


DGR Associates, Inc. v. United States

In its August 13, 2010, decision in DGR Associates, the Court of Federal Claims permanently enjoined the government from using an 8(a) set-aside when there is a reasonable expectation that at least two qualified HUBZone small businesses will submit offers and the award can be made at a fair market price.80 In so doing, the court relied heavily on the interpretation of the Small Business Act provided in its earlier decision in Mission Critical Solutions v. United States,81 discussed below, whose key points it summarized as follows:


	Because the relevant sections of the Small Business Act are "unambiguous," the SBA's interpretation of that act, which provides for parity among the set-aside programs, is not entitled to deference.82

	The language in the Small Business Act specifying that "[n]otwithstanding any other provision of law, a contract opportunity shall be awarded" via a HUBZone set-aside whenever the rule of two is satisfied clearly indicates "Congress' intent to supersede all other laws and prioritize the HUBZone program over other Small Business Act programs."83

	The legislative history of the HUBZone Act relied upon by the government is insufficient to rebut the "presumption that the plain language of the statute expresses congressional intent."84



Despite its comparatively brief discussion of the Small Business Act, the court's decision was significant because it articulates, more clearly than the decision in Mission Critical Solutions, that the government was enjoined from making not only the award challenged in this protest but also other awards based on the same interpretation of the Small Business Act. The court further suggested that, where "parity" among the set-aside programs is concerned, the executive branch "would be better served to seek legislative relief from Congress rather than judicial relief in this Court."85


Mission Critical Solutions v. United States

A March 2, 2010, decision by the Court of Federal Claims in Mission Critical Solutions had similarly held that HUBZone set-asides have precedence over 8(a) set-asides,86 but the Obama Administration had construed this decision as enjoining only the particular award at issue in the protest.87  Three provisions of the Small Business Act—two in the HUBZone Act and one in Section 8(a)—were key to the court's decision. First, the court construed language in the HUBZone Act regarding set-asides "[n]otwithstanding any other provision of law" to mean that the "provisions of the 'notwithstanding' section override conflicting provisions of any other section," including those regarding 8(a) set-asides.88 In so finding, the court rejected the government's argument that the phrase "notwithstanding any other provision of law" need not be construed literally.89 It did so because it found that the cases the government relied upon in support of this argument involved statutes which clearly indicated that certain provisions were to be excluded from the application of the "notwithstanding" provisions and were thus distinguishable from the Small Business Act.90 The court also found that language in 15 U.S.C. § 657a(b)(4) regarding the relationship between the HUBZone program and the Federal Prison Industries and Javits-Wagner-O'Day programs indicated that "if Congress wished to establish the relationship of the HUBZone program to another contracting preference program, it knew how to do so."91 Second, the court construed the use of "shall" in the HUBZone Act to indicate mandatory agency actions, and its absence in Section 8(a) to indicate discretionary agency actions.92 It rejected the government's argument that HUBZone set-asides are only mandatory in comparison to HUBZone sole-source awards and that, notwithstanding the use of "shall" or "may" in a statute, the court may consider "indications of legislative intent to the contrary or obvious inferences from the structure or purpose of the statute."93 Finally, the court construed the language in Section 8(a) about contracts "offered for award pursuant to this section" as further indicating that 8(a) awards are discretionary.94 It found similar language—and discretion—lacking in the HUBZone Act.95

The court gave no weight to the alleged parity accorded to the various set-aside programs under 15 U.S.C. § 637(d) and 15 U.S.C. § 644(g), which, respectively, require certain prime contractors to agree to plans for subcontracting with small businesses and establish government-wide and agency-specific goals for the percentage of federal contract and subcontract dollars awarded to small businesses.96 The court was not persuaded by the government's argument that the lack of mention of precedence among the set-aside programs in these sections indicated parity.97 It felt that these provisions indicated only that Congress did not provide for precedence among the set-asides programs in these sections of the Small Business Act.98 The court also gave no weight to those aspects of the legislative history that the government claimed indicated that Congress intended there to be parity among the set-aside programs.99 It noted that examination of the legislative history is not necessary when the statutory language is clear because "[t]he language of the statute is the best indication of Congress's intent."100 However, it also noted that key evidence in the government's resort to legislative history did not necessarily carry the significance that the government attributed to it. For example, it said that deletion of proposed language regarding parity among the set-aside programs from the HUBZone Act when it was enacted could have meant that Congress did not intend for the set-aside programs to have parity.101 Its deletion did not necessarily mean that Congress construed the statute as providing for parity, in the court's view.102

The court also rejected the government's argument that Congress "acquiesced to the SBA's parity regulations, and has affirmatively adopted the OLC legal opinion" because of language included in the conference report on the National Defense Authorization Act (NDAA) for FY2010.103 The version of the NDAA passed by the Senate would have substituted "may" for "shall" in the HUBZone Act,104 but this language was omitted by the conferees because

… the Department of Justice has concluded that no change to the Small Business Act is required to ensure that contracting officers of the Department of Defense and other federal agencies have the discretion whether or not to award contracts pursuant to the HUBZone program. The conferees direct the Secretary of Defense to continue to administer the HUBZone program in a manner consistent with the Department of Justice opinion.105

The court did not find this purported "acquiescence" determinative. Instead, it noted that congressional statements about the proper interpretation of a statute made subsequent to its enactment are "of little persuasive authority."106 Further, the court gave no deference to SBA regulations providing for parity among the set-aside programs107 because it found these regulations were not entitled to deference under Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.108 According to the court, because the statute's plain meaning is apparent and "Congress has directly spoken to the precise question at issue," the SBA's interpretation of the statute is given no deference, especially when it is at variance with the statutory language.109

Based upon this analysis, the court enjoined the Army from making the proposed award to an 8(a) firm and ordered it to determine whether a HUBZone set-aside is required.110 However, it did not explicitly enjoin the government from making future awards based on the SBA's "parity rule,"111 and the Director of the Commercial Litigation Branch of the Civil Division at the U.S. Department of Justice (DOJ) subsequently stated that the court's injunction "applie[d] only to the specific contract at issue in this case and not to operation of the SBA's parity rule more generally."112 Agencies were thus instructed to continue applying the parity rule in their other procurements.

The Obama Administration also appealed the Court of Federal Claims decision to the U.S. Court of Appeals for the Federal Circuit.113


GAO Decisions

Prior to and concurrent with the Court of Federal Claims decisions, GAO also issued a series of decisions in which it construed the Small Business Act in the same way as the Court of Federal Claims. The first of these was its May 4, 2009, decision in Mission Critical Solutions, wherein it recommended that HUBZone set-asides be given precedence over 8(a) set-asides.114 The Obama Administration declined to implement this recommendation, in part, because the Office of Legal Counsel (OLC) at the DOJ found that the provisions of the Small Business Act regarding the set-aside programs are ambiguous and the SBA regulations providing for parity among the set-aside programs constituted reasonable interpretations of the governing statute.115 The Army thus proposed to proceed with the contract award that Mission Critical Solutions had challenged in its GAO protest,116 prompting Mission Critical Solutions to file suit in federal court.117

GAO later issued other decisions recommending that HUBZone set-asides be given precedence over 8(a) set-asides. The earliest of these decisions, a November 4, 2009, decision in All Seasons Apparel, Inc., evidenced some sympathy for procuring agencies that have received "conflicting guidance" from OLC, the Office of Management and Budget, and GAO regarding precedence among the set-aside programs.118 However, its May 14, 2010, decision in DGR Associates  indicated that it would decide future protests raising the issue of HUBZone precedence "in an expedited and summary manner."119 GAO also awarded the protester in DGR Associates its fees and costs in filing the protest,120 which are not routinely awarded to prevailing protesters.121 When the Obama Administration declined to follow the recommendations GAO made in this protest, DGR Associates filed suit in federal court, leading to the decision by the Court of Federal Claims that was previously discussed. Most recently, in Rice Services, Inc., GAO reaffirmed its recommendation that agencies give HUBZone set-asides precedence over other set-asides and awarded the protester filing fees and attorney costs.122

In its September 19, 2008, decision in International Program Group, Inc., GAO had also recommended that HUBZone set-asides be given precedence over set-asides for SDVOSBs for the same reason.123 The Obama Administration also declined to implement this recommendation,124 but no litigation appears to have challenged whether HUBZone set-asides had precedence over SDVOSB set-asides.


Legislative Response to the Court and GAO Decisions

Had agencies been required to give HUBZone set-asides precedence over 8(a) or other set-asides, certain small businesses could have had decreased opportunities to obtain federal contracts, while agencies could have experienced difficulties in meeting their goals for contracting with certain types of small businesses.125 Currently, the government-wide goal is that 3% of federal contract and subcontract dollars go to HUBZone small businesses, while 5% of federal contract and subcontract dollars go to 8(a) small businesses and 3% go to SDVOSBs.126 Achieving the 8(a) and SDVOSB goals, in particular, could have been difficult if agencies had  to use a HUBZone set-aside whenever the contract officer reasonably expected that at least two qualified HUBZone small businesses would submit offers and the award could be made at a fair market price. Moreover, HUBZone set-asides could also potentially have been found to have similar precedence over set-asides for women-owned small businesses once these set-asides were implemented, because the Small Business Act uses "may" when talking about setting aside procurements for women-owned small businesses.127

Given these potential effects of the court and GAO decisions, which some Members and commentators viewed as contrary to Congress's intent,128 the 111th Congress amended the Small Business Act to remove the language that the courts and GAO relied upon in finding that HUBZone set-asides have precedence over other set-asides. The Small Business Jobs Act of 2010 (P.L. 111-240), which President Obama signed on September 27, 2010, amends the HUBZone Act so that it states that "[a] contracting opportunity may be awarded pursuant to this section on the basis of competition restricted to qualified HUBZone small business concerns if the contracting officer has a reasonable expectation that not less than 2 qualified HUBZone small business concerns will submit offers and the award can be made at a fair market price."129 The act also deleted the words "[n]othwithstanding any other provision of law," which had formerly introduced the provisions authorizing contracting officers to make awards to HUBZone small businesses on a sole-source or set-aside basis.130

However, because the act only applies to procurements conducted on or after its date of enactment, the government could potentially still be found to have improperly failed to give precedence to HUBZone set-asides in procurements conducted prior to September 27, 2010. Additionally, although the act is widely described as "ensuring" parity among set-aside programs,131 it does not amend the Small Business Act so that it expressly provides for parity.132 Nonetheless, the act, as amended, can be construed as allowing for parity by failing to provide for precedence, and the Federal Acquisition Regulatory Council promulgated regulations in 2011 that explicitly establish that there is parity among the various set-aside programs. These regulations provide that

There is no order of precedence among the 8(a) Program (subpart 19.8), HUBZone Program (subpart 19.13), Service-Disabled Veteran-Owned Small Business (SDVOSB) Procurement Program (subpart 19.14), or the Women-Owned Small Business (WOSB) Program (subpart 19.15).133

They also establish that "small business set-asides have priority over acquisitions using full and open competition."134


Award of Costs in Protests Prior to Enactment of P.L. 111-240

At least one court has awarded attorneys' fees, costs, and expenses under the Equal Access to Justice Act (EAJA) to a protester who challenged the government's interpretation of the Small Business Act, as it existed prior to the enactment of P.L. 111-240. In its February 15, 2011, decision in DGR Associates, Inc. v. United States, the U.S. Court of Federal Claims awarded the protester its costs because the government's position in the prior litigation "was not substantially justified."135 The fact that the government does not prevail in litigation does not necessarily mean that its position was not substantially justified.136 However, the court found that the government position here was "not reasonable" because the "statutory language was unambiguous," and "multiple courts and the GAO uniformly had held that" set-asides for HUBZone small businesses had precedence over those for 8(a) small businesses.137


Set-Asides Under Indefinite-Delivery/Indefinite-Quantity Contracts

In its decision in Delex Systems, Inc., issued on October 8, 2008, GAO determined that task and delivery orders issued under multiple-award indefinite-delivery/indefinite-quantity (ID/IQ) contracts are subject to set-asides for small businesses generally.138 Unlike with other contracts, the government does not commit to purchasing a specific quantity of goods or services when entering an ID/IQ contract.139 Rather, under an ID/IQ contract, the government and the contractor(s) agree that the government will issue orders for the delivery of supplies or services to the contractor(s) during the period of the contract.140 ID/IQ contracts are said to be "multiple-award" when the government awards the contract to multiple contractors, which are then able to compete for task or delivery orders under the contract. An ID/IQ contract that is not multiple-award is single-award, meaning that only one firm is eligible for task or delivery orders under it.

Delex Systems had protested the Department of the Navy's request for delivery orders under a multiple-award ID/IQ contract.141 The Navy proposed to allow all firms awarded the contract to compete for task orders, a course of action that Delex said was improper given the requirements in Section 19.502-2(b) of the FAR.142 Section 19.502-2(b) provides that:

[t]he contracting officer shall set aside any acquisition over [$150,000] for small business participation when there is a reasonable expectation that (1) offers will be obtained from at least two responsible small business concerns offering the products of different small business concerns ... and (2) award will be made at fair market prices. Total small business set-asides shall not be made unless such a reasonable expectation exists.143

The Navy countered, in part, that Section 19.502-2(b) does not apply to ID/IQ contracts because of language in Section 16.505(b)(1)(ii) of the FAR specifying that the competition requirements of Part 6 of the FAR—which include the requirement that agencies comply with Section 19.502-2(b)—do not apply to the ordering process.144 Set-asides are part of the competition requirements because the Competition in Contracting Act of 1984, in part, authorizes them.145

GAO disagreed. It found that Section 16.505(b)(1)(ii), which purportedly exempts task and delivery orders from the competition requirements, means only that agencies do not need to engage in full and open competition when issuing orders.146 Outside of this exemption, agencies must comply with the rest of the competition requirements, including set-asides for small businesses. This is, in part, because Section 19.502-2(b) applies to "any acquisition over $150,000," and orders under ID/IQ contracts are acquisitions.147 Thus, assuming they are over $150,000, as the Navy's task and delivery orders were, task and delivery orders are subject to set-asides for small businesses generally.148


Legislative Response to the GAO Decision

The Small Business Jobs Act of 2010 (P.L. 111-240) also amended the Small Business Act in response to this GAO decision, granting agencies explicit authority to set aside multiple-award contracts, or orders thereunder, for small businesses in a manner consistent with GAO's decision. Under P.L. 111-240, agencies may

(1) set aside part or parts of a multiple award contract for small business concerns, including the subcategories of small business concerns …;

(2) notwithstanding the fair opportunity requirements under section 2304c(b) of title 10, United States Code, and section 303J(b) of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 253j(b)), set aside orders placed against multiple award contracts for small business concerns, including the subcategories of small business concerns …; and

(3) reserve 1 or more contract awards for small business concerns under full and open multiple award procurements, including the subcategories of small business concerns.149

The "fair opportunity requirements" mentioned here generally require that all contractors holding a multiple-award contract have a "fair opportunity to be considered" for orders issued under it.

The effects of this legislation, along with the earlier GAO decision, on the percentage of federal contract dollars awarded to small businesses generally are hard to assess, largely because it is presently unclear whether and how agencies might restructure their procurements in response to it. On its face, the legislation, like the Delex decision, might give small businesses "a new edge in government contracting" because it would ensure that at least some orders under multiple-award ID/IQ contracts are set aside for competitions in which only small businesses may compete.150 Small businesses would not have to compete with medium-sized or large businesses for these orders, and a small business would be assured of winning the order. However, some commentators predict that these changes  could be less beneficial to small businesses than they initially appear because they "could stress the relationships between [small businesses] and agencies," and they might lead agencies to abandon multiple-award ID/IQ contracts in favor of other contracting vehicles.151 These commentators fear that agencies could come to view multiple-award ID/IQ contracts as less desirable because such contracts would require multiple competitions, one for the award of the contract and another for each task or delivery order under the contract, with each competition creating the possibility of bid protests and concomitant delays in agency activities.152 Such perceptions could potentially cause agencies to rely on single-award ID/IQs, where possible; the Federal Supply Schedule, assuming it is not also subject to small business set-asides;153 or other contract types.


Appendix. Programs for Small Businesses




Table A-1. An Overview of the Requirements and Components

of the Various Set-Aside Programs













	 


	General Requirements

	Set-Asides

	Sole-Source Awards

	Price Eval. Adjustment




	Small businesses generally

(15 U.S.C. § 644; 48 C.F.R. §§ 19.502-2 & 19.502-3)

	Independently owned and operated

Not dominant in its field of operations

Meets size standards

	$3,000-$150,000: exclusively reserved for small businesses

≥ $150,000: set-asides for small businesses where rule of two met

	Only one responsible source and no other supplies or services will satisfy agency requirements

	n/a




	HUBZone small businesses

(15 U.S.C. § 657a; 48 C.F.R. § 19.1305)

	51% unconditionally and directly owned and controlled by US citizens

Principal office in HUBZone

At least 35% of employees reside in HUBZone

	≥ $150,000

Rule of two satisfied

	Business responsible and two or more HUBZones not reasonably expected to submit offers

≤ $4 million (non-manufacturing contracts) or ≤ $6.5 million (manufacturing contracts)

Award can be made at fair and reasonable price

	Up to 10%




	Service-disabled veteran owned small businesses

(15 U.S.C. § 657f; 48 C.F.R. § 19.1405)

	51% unconditionally and directly owned and controlled by service-disabled veteran

	≥ $150,000

Rule of two satisfied



	Two or more SDVOSBs not reasonably expected to submit offers

≤ $3.5 million (non-manufacturing contracts) or ≤ $6 million (manufacturing contracts)

Award can be made at a fair and reasonable price

	n/a




	8(a) small businesses

(15 U.S.C. §637(a); 48 C.F.R. §§ 19.800-19.812)

	Unconditionally owned and controlled by one or more socially and economically disadvantaged individuals of good character and US citizens

Demonstrated potential for success → generally in operation for at least two years prior to applying to 8(a) Program

Accepted into 8(a) Program; time limits on 8(a) participation (9 yrs.)

	Rule of two satisfied

Competition generally required when contract  ≥ $ 4 million (non-manufacturing contracts), or ≥ $ 6.5 million (manufacturing contracts) unless the contract; may be used with contracts at lower prices

	Business a responsible contractor with respect to the performance of the contract opportunity

Award of the contract consistent with the business's business plan

Award would not result in the business exceeding limits on firm value

No other supplies or services will satisfy agency requirements

Contract ≤ $4 million (non-manufacturing contracts), or ≤ $6.5 million (manufacturing contract), unless an Indian Tribe, Alaska Native Corporation, or, in the case of DOD contracts, Native Hawaiian Organization is involved

	n/a




	Women-owned small businesses

(15 U.S.C. § 637(m))

	51% owned by women, with management and daily operations also controlled by women

	≥ $150,000

Rule of two satisfied

Eligible business at least 51% owned by one or more women who are economically disadvantaged

≤ $3 million (non-manufacturing contracts), or ≤ $5 million (manufacturing contracts)

Proposed contract for an industry where SBA has determined that women are substantially underrepresented

	Only one responsible source and no other supplies or services will satisfy agency requirements

	n/a








Source: Congressional Research Service.
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