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Summary

President George W. Bush signed the Postal Accountability and Enhancement Act (PAEA; P.L. 109-435; 120 Stat. 3198) on December 20, 2006. The PAEA was the first broad revision of the 1970 statute that replaced the U.S. Post Office with the U.S. Postal Service (USPS), a self-supporting, independent agency of the executive branch.

This report describes Congress's pursuit of postal reform and summarizes the major provisions of the new postal reform law. The report also suggests possible PAEA-related oversight issues for Congress.

Legislatively, the pursuit of reform of the U.S. Postal Service (USPS) began during the 104th Congress, in 1996. A number of factors encouraged the movement for postal reform. Perhaps foremost were the financial challenges of the USPS.

A decade later, Congress enacted the PAEA, which made over 150 changes to postal law. Some of the more significant alterations are defining the term "postal service"; restricting the USPS's authority to provide nonpostal services; altering the USPS's budget submission process; requiring the USPS to prefund its future retiree health benefits by establishing the Postal Service Retiree Health Benefits Fund; and replacing the USPS's regulator, the Postal Rate Commission, with the more powerful Postal Regulatory Commission.

The inherent complexity of lawmaking and the execution thereof invites disagreement and confusion over what a law means and how it should be implemented. In the six years since the enactment of the PAEA, some issues and questions concerning the law's provisions have arisen. These include, but are not limited to, possible executive branch concerns about the PAEA and the separation of powers; the cost of prefunding USPS future retiree health benefits; the role of the public in the closure of nonretail postal facilities; the USPS's authority to provide nonpostal products and services, and the viability of the USPS's business model.

This report will be updated should events warrant.







The Postal Accountability and Enhancement Act of 2006




Background: The Pursuit of Postal Reform

Legislatively, the pursuit of reform of the U.S. Postal Service (USPS) began during the 104th Congress. On June 25, 1996, Representative John McHugh introduced H.R. 3717, the Postal Reform Act of 1996. The reform movement culminated in the 109th Congress. On December 9, 2006, Congress enacted H.R. 6407, the Postal Accountability and Enhancement Act (PAEA). President George W. Bush signed it into law on December 20, 2006 (PAEA; P.L. 109-435; 120 Stat. 3198).

A number of factors encouraged the movement for postal reform. Perhaps foremost were the financial challenges of the USPS.1 First class mail use was declining as customers substituted electronic alternatives, such as e-mail and online bill paying, for hard-copy letters.2 Yet the USPS's costs—about 76% of which were labor-related—rose with the addition of 2 million new addresses each year and mounting obligations for USPS future retiree health benefits.3

Additionally, the USPS, its board of governors, the Government Accountability Office (GAO), mailers' organizations, postal labor unions, and most recently a presidential commission said that the Postal Reorganization Act of 1970 no longer provided a viable business model.4 The rate-setting process was criticized for preventing the USPS from responding quickly to an increasingly competitive marketplace. Critics also argued that long-standing political and statutory restrictions impeded efforts to modernize the mail processing network and close unneeded facilities.

Finally, passage of the Postal Civil Service Retirement System Funding Reform Act of 2003 (PCSRSFRA; P.L. 108-18; 117 Stat. 624) helped sow the seeds for reform. The PCSRSFRA was enacted after it was discovered that the USPS was over-funding its retirees' pensions.5 The act reduced the USPS's pension outlays. However, it shifted the costs of postal employees' military service-related pension costs from the U.S. Treasury to the USPS—a $27 billion obligation.6 The PCSRSFRA also required much of the reduction from the previous pension outlay levels to be put toward lowering the USPS's debt and funding an escrow account. The law did not, however, dedicate the escrow fund to any particular use (e.g., postal worker benefits), meaning that the USPS had to make a large annual payment that neither provided operational benefits nor generated revenues.7


The Major Provisions of the PAEA

According to a CRS analysis using CQ.com's "Law Track" tool, the PAEA makes more than 150 changes to current federal law.8 The law's major changes include the following:


	Definition of the term "Postal Service." Section 101 of the law defines "postal service" to mean "the delivery of letters, printed matter, or mailable packages, including acceptance, collection, sorting, transportation, or other functions ancillary thereto." This provision is significant because previously the law did not define "postal service," an omission, critics have contended, that permitted the USPS to undertake nonpostal activities (e.g., the sale of prepaid phone cards) to the detriment of private-sector firms.9

	Alteration of the USPS's budget submission  process. Section 603 altered the budget submission process for the USPS's Office of Inspector General (USPSOIG) and the Postal Rate Commission (PRC). In the past, the USPSOIG and the PRC submitted their budget requests to the USPS's Board of Governors. Accordingly, past presidential budgets did not include the USPSOIG's or PRC's funding requests or appropriations. Under the PAEA, both the USPSOIG and the PRC—which the PAEA renamed the Postal Regulatory Commission—must submit their budget requests to Congress and to the Office of Management and Budget, and they are to be paid from the Postal Service Fund. The law further requires USPSOIG's budget submission to be treated as part of USPS's total budget, while the PRC's budget, like the budgets of other independent regulators, is treated separately.10

	Return of military obligations to the Treasury. Section 802 of the law relieves the USPS of the $27 billion cost of paying postal worker pension benefits that are attributable to military service.

	Repeal of the escrow account. Section 804 of the law abolished the escrow account established by P.L. 108-18.

	Establishment of the Postal Service Retiree Health Benefits Fund. Sections 801 to 803 of PAEA change the USPS from funding its retirees' health care costs from an out-of-pocket or pay-as-you-go basis to prefunding these obligations.11 To this end, the PAEA requires the USPS to pay more than $5 billion annually from FY2007 and FY2016 to build a retiree health benefits fund (RHBF) from which both USPS employees and USPS retirees will be paid come FY2017.12 The funds previously deposited in the escrow account were used to seed this new fund.

	A stronger regulator. Title VI of the law replaces the Postal Rate Commission with the Postal Regulatory Commission (PRC). The new regulator has subpoena power and a broader scope for the regulation of the USPS and the examination of the USPS's activities. For example, the PAEA requires the PRC to curb the USPS's issuance of nonpostal products, and to annually determine the USPS's compliance with the PAEA's requirements.

	Separation of USPS product types and rate-setting. Title II of the law divides USPS products into "market-dominant" and "competitive" classes. Market-dominant products include those products and services that the USPS need not compete with the private sector to provide.13 Market-dominant products include (1) first-class mail letters and sealed parcels, (2) first-class mail cards, (3) periodicals, (4) standard mail, (5) single-piece parcel post, (6) media mail, (7) bound printed matter, (8) library mail, (9) special services, and (10) single-piece international mail. Competitive products include those for which a competitive market exists.14 They include (1) priority mail, (2) expedited mail, (3) bulk parcel post, (4) bulk international mail, and (5) mailgrams. This separation of products into two types is significant because critics have said that the USPS has used revenues from market-dominant products (e.g., first class mail) to cross-subsidize competitive products (e.g., overnight package delivery). This, they contend, is unfair competition. Under PAEA, the USPS may raise the rates (prices) of products in the market-dominant class by no more than the Consumer Price Index for All Urban Consumers (CPI-U).15 Prices of products in the competitive class must be based on market-type factors, such as "costs attributable," which Section 202 of the statute defines as "the direct and indirect postal costs attributable to such products through reliably identified causal relationships."

	An expedited rate-setting process. Under the former rate-setting system, the USPS would submit a request to the Postal Rate Commission to raise postage prices that detailed the proposed increases and the justifications for them. This began a quasi-judicial process in which all interested parties, including citizens and business firms, would submit testimony to the commission concerning USPS's proposed postage rates. The Postal Rate Commission would hold a hearing, take testimony from witnesses, and issue a recommended decision, which the USPS's Board of Governors could accept or reject. Frequently, the entire process took more than six months, and the results were difficult to predict. The PAEA replaced this process with a less adversarial and more expeditious process that takes less than two months. Now, when the USPS wants to raise postage rates, it files a notice with the PRC, which takes public comments and verifies the proposed rates' compliance with the law.

	Reform of international mail regulation. Section 407 of the law clarifies the authority of the Secretary of State to set international postal policy and enter agreements, and requires him/her to apply customs laws equally to private shipments and "shipments of international mail that are competitive products."

	New qualifications and lengths of terms in office for the USPS's governors. Section 501 of the PAEA requires that members of the Board of Governors of the USPS "be chosen solely on the basis of their experience in the field of public service, law or accounting or on their demonstrated ability in managing organizations or corporations (in either the public or private sector) of substantial size." Of the nine governors, at least four would have to "be chosen solely on the basis of their demonstrated ability in managing organizations or corporations (in either the public or private sector) that employ at least 50,000 employees." Governors' terms are reduced from nine to seven years.

	Increased USPS transparency. Section 204 requires the USPS to release more details on its finances and operations. In its financial reporting, the USPS must provide the same information that private firms provide under Section 4 of the Sarbanes-Oxley Act.16

	GAO study on the USPS's business model. Section 710 of the PAEA requires the GAO to assess the options for a future business model for the USPS. The GAO was required to deliver its report by January 20, 2011, and did so.17




Possible PAEA Oversight Issues for Congress

The inherent complexity of lawmaking and the execution thereof invites disagreement and confusion over what a law means. Should agencies interpret a statute based upon the text of the statute alone? Should they consider Congress's intent or try to ascertain the "original understanding" of the statute?18 Newly enacted statutes can be particularly susceptible to differing interpretations as political actors attempt to implement the statute.

As described earlier, the PAEA made numerous significant changes to U.S. postal law. Because of its length—more than 20,000 words—and complexity, it is not surprising that disagreements concerning implementation of the PAEA have arisen. As the words of the PAEA develop into governmental actions, Congress may mitigate some of the possible negative effects through active oversight of the USPS and the PRC.19


Possible Executive Branch Concerns about the PAEA

To date, it is unclear if the Administration of President Barack Obama has any concerns regarding the implementation of the PAEA.

However, his predecessor, President George W. Bush, did issue a signing statement that addressed a number of sections of PAEA, often in the context of the separation of powers. These include the following:20


	Section 205 permits "any interested person (including an officer of the Postal Regulatory Commission representing the interests of the general public)" to "lodge a complaint" with the PRC. The statement said the executive branch shall construe this portion of the statute "not to authorize an officer or agency within the executive branch to institute proceedings in Federal court against the Postal Regulatory Commission."

	Section 404 establishes 39 U.S.C. 409(h), which limits the circumstances under which the Department of Justice may represent the Postal Service in legal cases. The signing statement declared that the executive branch "shall construe subsection 409(h) of title 39 ... which relates to legal representation for an element of the executive branch, in a manner consistent with the constitutional authority of the President to supervise the unitary executive branch and to take care that the laws be faithfully executed."

	Section 405 of the statute amends 39 U.S.C. 407 so that the "Secretary of State shall be responsible for formulation, coordination, and oversight of foreign policy related to international postal services and other international delivery services," and Section 405 places certain limitations on the Secretary's powers to conclude treaties. Section 405 also places requirements upon the Secretary (e.g., the Secretary must "coordinate with other agencies as appropriate" in carrying out his or her responsibilities). The signing statement said that the executive branch shall construe this portion of the statute "in a manner consistent with the President's constitutional authority to conduct the Nation's foreign affairs, including the authority to determine which officers shall negotiate for the United States and toward what objectives, to make treaties by and with the advice and consent of the Senate, and to supervise the unitary executive branch."

	Subsections 501(a) and 601(a) established 39 U.S.C. 202(a) and 502(a), which set the qualification requirements for members of the Board of Governors. The signing statement declared that this "purport[s] to limit the qualifications of the pool of persons from whom the President may select appointees." The executive branch, it continued, shall interpret this portion of the statute "in a manner consistent with the Appointments Clause of the Constitution."

	Subsection 605(c) requires the appointment of an inspector general within 180 days of the enactment of the statute. The signing statement said that the "executive branch shall also construe as advisory the purported deadline in subsection 605(c) ... as is consistent with the Appointments Clause."

	As enacted by Subsection 1010(e) of the act, 39 U.S.C. 404(c) requires the USPS to "maintain one or more classes of mail for the transmission of letters sealed against inspection." It prohibits the opening of such mail "except under authority of a search warrant authorized by law, or by an officer or employee of the Postal Service for the sole purpose of determining an address at which the letter can be delivered, or pursuant to the authorization of the addressee." The signing statement declared that the executive branch will interpret this prohibition "in a manner consistent ... with the need to conduct searches in exigent circumstances ... and the need for physical searches specifically authorized by law for foreign intelligence collection."21

	Subsection 504(d) and Section 2009 of Title 39, as amended by Section 603 of the act, and Sections 701(a)(2), 702(b), 703(b), 708(b), and 709(b)(2) of the statute, require the PRC to provide budget requests and assorted reports to Congress. The signing statement said that the executive branch shall construe the "provisions ... that call for executive branch officials to submit legislative recommendations to the Congress in a manner consistent with the constitutional authority of the President to supervise the unitary executive branch and to recommend for congressional consideration such measures as the President shall judge necessary and expedient."



Taken as a whole, then, the signing statement's individual contentions amount to a defense of executive branch authorities against perceived or possible legislative encroachments. Congress may wish to consider the merits of these executive branch claims and query the current Administration to see if it shares these views.


The Role and Performance of the Postal Regulatory Commission

PAEA replaced the Postal Rate Commission with the Postal Regulatory Commission. This new regulatory agency has both greater powers and greater duties than its predecessor. To date, the PRC has completed numerous tasks that were integral to executing PAEA's objectives, such as


	establishing "a modern system for regulating rates and classes for market-dominant products";

	"further defining" the term "workshare discount," which refers to postage discounts provided to mailers for the presorting, pre-barcoding, handling, or transportation of mail;

	promulgating "regulations to ... prohibit the subsidization of competitive products by market-dominant products"; and

	prescribing "the content and form" of the annual reports USPS must issue.22



The PRC also has conducted annual determinations of the USPS's compliance with PAEA, and issued numerous opinions on USPS proposals to alter rates, products, and services.23

Congress has held many hearings on the USPS since enactment of the PAEA during which it has examined the implementation of PAEA and the role of the PRC.24 However, in order to assess the PRC's development as an agency and to further understand the directions in which the PRC is developing, Congress may wish to examine the PRC's actions since the enactment of the PAEA, review its annual expenditures, and confer with its commissioners and employees.


The Funding of the Postal Service Retiree Health Benefits Fund

After running modest profits from FY2004 through FY2006, the USPS lost $25.4 billion between FY2007 and FY2011. The USPS's financial difficulties have made it difficult for the USPS to make its RHBF payments as scheduled by the PAEA.

Congress reduced the FY2009 payment amount from $5.4 billion to $1.4 billion (P.L. 111-68), and the USPS made the payment. Congress also delayed the FY2011 payment to August 1, 2012 (H.Rept. 112-331).25 However, the USPS was unable to make the FY2011 payment, and the agency has said it cannot make the FY2012 $5.6 billion payment which is due on September 30, 2012.26

As Table 1 indicates, the USPS must make payments of $5.6 billion to $5.8 billion in PAEA-mandated RHBF payments through FY2016. Both the PRC and the USPS Office of Inspector General have issued reports that suggest that the PAEA payment schedule for future retiree health benefits is too aggressive.27 The PRC estimated that the USPS should pay $3.4 billion per year, while the USPSOIG has said that the USPS should pay $1.6 billion per year through 2016 to fund its obligations.28 In light of this, Congress may wish to reassess the PAEA's payment schedule and the differing calculations of the USPS's obligation.




Table 1. Postal Service Retiree Health Benefits Fund Payments Under PAEA











	Fiscal Year

	Payment Due Per PAEA (billions)

	Status of Payment




	2007

	$5.4

	Paid in full.




	2008

	$5.6

	Paid in full.




	2009

	$5.4

	$1.4 billion paid.




	2010

	$5.5

	Paid in full.




	2011

	$5.5

	No payment.




	2012

	$5.6

	Due September 30, 2012.




	2013

	$5.6

	Due September 30, 2013.




	2014

	$5.7

	Due September 30, 2014.




	2015

	$5.7

	Due September 30, 2015.




	2016

	$5.8

	Due September 30, 2016.








Source: Postal Accountability and Enhancement Act (P.L. 109-435, 803; 120 Stat. 3251-3252; 5 U.S.C 8909(d)(3)(A).)





Additionally, confusion has arisen as to what might occur should the USPS fail to make its annual payment to the Retiree Health Benefits Fund.29 The PAEA does not address what should occur in such an instance. Congress may wish to address this matter by considering building in consequences or a mechanism for missed or less-than-full payments, such as the automatic rollover of a shortfall into a subsequent fiscal year's scheduled payment.


Non-Retail Facility Closures: Public Notification and Input

The PAEA's Section 302 addresses the surfeit of USPS non-retail facilities.30 The law states:

Congress finds that—

(A) the Postal Service has more than 400 logistics facilities, separate from its post office network;

(B) ... the Postal Service has more facilities than it needs and the streamlining of this distribution network can pave the way for the potential consolidation of sorting facilities and the elimination of excess costs;

(C) the Postal Service has always revised its distribution network to meet changing conditions and is best suited to address its operational needs; and

(D) Congress strongly encourages the Postal Service to—

(i) expeditiously move forward in its streamlining efforts; and

(ii) keep unions, management associations, and local elected officials informed as an essential part of this effort and abide by any procedural requirements contained in the national bargaining agreements.

In the move to reduce the number of these facilities, Section 302(c)(1) of the PAEA requires the USPS to produce a facilities plan that includes the

procedures that the Postal Service will use to—

(i) provide adequate public notice to communities potentially affected by a proposed rationalization decision;

(ii) make available information regarding any service changes in the affected communities, any other effects on customers, any effects on postal employees, and any cost savings;

(iii) afford affected persons ample opportunity to provide input on the decision; and

(iv) take such comments into account in making a final decision.

Section 302(c)(5) forbids the USPS from closing or consolidating "any processing or logistics facilities without using procedures for public notice and input consistent with those described [above]."

The USPS published its facilities plan in June 2008.31 The plan neither lists all the types of processing and logistics facilities that exist nor provides public notice and input for closing them.32 The USPS's plan only provides public input processes in its section on area mail processing closures.33 As noted above, the PAEA's Section 302 states that the USPS must devise and employ public notification and input processes prior to the closure of all "processing and logistics facilities." Yet the USPS has been criticized for closing some types of non-retail facilities without following the PAEA-required processes.34

Congress may wish to examine whether there is a discrepancy between Section 302 of PAEA and current USPS practices, and whether the PRC has the jurisdiction and authority to enforce Section 302.


The USPS's Authority to Provide Nonpostal Products and Services and the Viability of the USPS's Business Model

As noted above, Section 101 of the PAEA defined "postal service" to mean "the delivery of letters, printed matter, or mailable packages, including acceptance, collection, sorting, transportation, or other functions ancillary thereto." Section 102(c)(2) of the law did permit the USPS to continue providing the types of nonpostal services (e.g., photocopy and notary services) it had been providing prior to January 1, 2006. However, Section 102(c)(3) required the PRC to

review each nonpostal service offered by the Postal Service ... [to] determine whether that nonpostal service shall continue, taking into account—

(A) the public need for the service; and

(B) the ability of the private sector to meet the public need for the service.

Section 102(c)(4) mandated that "[a]ny nonpostal service not determined to be continued by the Postal Regulatory Commission [under Section 102(c)(3)] shall terminate." Additionally, PAEA's Section 102(c)(5) required that when the PRC authorized the USPS to sell a nonpostal service, the PRC had to designate whether the service would be priced and regulated as a market-dominant product, a competitive product, or an experimental product.

Taken as a whole, then, the PAEA's Section 102 aimed to direct the USPS to provide postal services and to refrain from offering new nonpostal services.

Since the enactment of the PAEA, this latter objective has come into question. As mail volumes and revenues have dropped, the USPS has sought ways to increase its postal product and services revenues.35 In May 2009, the USPS proposed holding a "summer sale" that would give reduced postage prices to mailers who had sent over 1 million mail pieces in a six-month period. (The PRC promptly approved this proposal, and the USPS held the sale.)36 Five months later, the USPS announced it would begin selling Hallmark greeting cards at some of its retail postal facilities.37 (The PRC previously had approved greeting card sales.)

However, the USPS has said that these steps are not sufficient, and that it would like to be given greater authority to sell new nonpostal services. For example, then Postmaster General John Potter testified before the Senate Subcommittee on Federal Financial Management, Government Information, Federal Services, and International Security that

we are simply unable to generate the revenue necessary to support our retail and delivery network at their current size.... Other national [postal services] complement their traditional offerings with banking, cell phone, logistics, and other services to generate the income necessary to offset the costs of their universal service obligation—costs that cannot be met solely by the price of postage.

[W]e believe the time has come to allow the Postal Service to introduce new lines of business at its retail facilities.... This change is only possible with the concurrence of Congress through new legislation, and we ask for your consideration in this regard.38

Whether the USPS would benefit from additional authority to sell nonpostal products is unclear.39

Additionally, the USPS argument for the need for greater authority to sell nonpostal services rests on a broader argument—that the USPS's business model is "broken." Just four months after the enactment of the PAEA, then Postmaster General Potter testified before Congress that,

[u]nfortunately, significant changes in the communications and delivery markets have made continued success under the original law problematic. That is why our Nation is fortunate that so many have recognized this and acted to preserve affordable, universal Postal services.

I appreciate the efforts of this committee, both houses of Congress, Comptroller General David Walker, the administration, and the President's Commission on the U.S. Postal Service. It is my hope that 30 years from today a future Postmaster General will sit at this table and report on the progress made possible by the Postal Accountability and Enhancement Act of 2006.

Unfortunately, our business model remains broken, even with the positive pricing and product changes in the new law. With the diversion of messages and transactions to the Internet from the mail, we can no longer depend on printed volume growing at a rate sufficient to produce the revenue needed to cover the costs of an ever-expanding delivery network.40

This argument has been reiterated by the USPS's chief financial officer, Joseph Corbett, who said the USPS's "business model, quite frankly, is broken. It doesn't work for a declining-volume scenario."41

The argument that the USPS's business model is "broken" and cannot cover its operating costs without being allowed to enter nonpostal lines of business appears to rest on a fundamental assumption: that over the long run the USPS's operating costs will continue to outstrip its operating revenues in perpetuity;42 and that this lag of revenue growth behind cost growth is the result of declining mail volumes (and the resultant revenues).43 Hence, the need for the USPS to reap additional revenues by offering new nonpostal services.

In its PAEA Section 710 report, GAO states, "USPS's business model is not viable due to USPS's inability to reduce costs sufficiently in response to continuing mail volume and revenue declines."44 As Congress further considers the USPS's request for broader authorities to provide nonpostal services, it may wish to investigate these fundamental assumptions regarding postal economics and the possible ramifications for the USPS's operations.
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