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Summary

The United Nations Framework Convention on Climate Change (UNFCCC) opened for signature in 1992 and soon thereafter was ratified by the United States. The UNFCCC does not set greenhouse gas (GHG) emissions reduction targets, and during ratification hearings, the George H.W. Bush Administration represented that any protocol or amendment to the UNFCCC creating binding GHG emissions targets would be submitted to the Senate for its advice and consent.

The Kyoto Protocol (the Protocol) to the UNFCCC was intended as a first step towards implementing the UNFCCC. To that end, it sets quantitative emission reduction targets for the high income countries listed in its Annex B. The Protocol's goal is to reduce each parties' overall emissions by at least 5% below 1990 levels by 2012. Although the United States signed the Protocol in 1998, it did not submit the Protocol to the Senate. The George W. Bush Administration announced in 2001 that it would not pursue U.S. accession to the Protocol. The Obama Administration has followed this policy.

In 2007, the UN Climate Change Conference in Bali adopted a framework for negotiations over the post-2012 climate regime. It established two tracks for negotiation: (1) a track by which Kyoto Protocol parties would pursue an amendment to the Protocol for a "second round" of emission targets for its Annex B parties, and (2) a track by which UNFCCC parties would set GHG mitigation targets or actions for all parties. However, consensus under either track proved difficult to achieve at the 2009 Copenhagen Conference of the Parties. The outcome, the Copenhagen Accord (the Accord), is consequently considered a non-binding political agreement. The Accord allows each high income party listed in Annex I of the UNFCCC to define its own GHG emissions target level. "Non-Annex I" parties wishing to associate with the Accord must identify and commit to undertaking "nationally appropriate mitigation actions," which may receive international support subject to certain international reporting requirements.

The labels "convention," "protocol," and "accord" are not clear indicators of whether these three climate change agreements are binding internationally and/or domestically. Under international law, an agreement is considered binding only if it conveys the intention of its parties to create legally binding relationships and has entered into force. However, some have suggested that enforceability, rather than intentions, should govern whether an agreement is "legally binding."

Under U.S. law, a legally binding international agreement may take the form of a treaty or an executive agreement. In order for the United States to enter a treaty, the agreement must be approved by a two-thirds majority of the Senate and subsequently be ratified by the President. An executive agreement does not require the Senate's advice and consent in order to be legally binding. Historically, executive agreements have arisen in a limited set of circumstances, and certain subjects, including significant global environmental issues, have traditionally been handled as treaties that require the Senate's approval.

Of the three agreements discussed, only the UNFCCC and the Kyoto Protocol are considered legally binding agreements under international law, and the United States is bound only by the former. The United States has, however, indicated its intent to associate with the Copenhagen Accord. In doing so, it voluntarily committed to reduce U.S. emissions by 17% below 2005 levels by 2020. The Accord does not implicate the treaty power of Congress, which will likely shape the domestic effect of the Copenhagen Accord through appropriations and lawmaking. The Accord does not appear to empower the Executive to implement it solely by agency actions.
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Background on Global Climate Change Negotiations

Formal international negotiations to address human-driven climate change were launched in December 1990. These negotiations yielded the United Nations Framework Convention on Climate Change (UNFCCC) in 1992. The U.S. Senate gave its advice and consent to ratification of the agreement that same year. The UNFCCC entered into force on March 21, 1994. The UNFCCC provides a structure for international consideration of climate change. In particular, it divided countries into "Annex I countries," which are the high income countries listed in Annex I of the UNFCCC, and "non-Annex I parties," which are considered to be relatively low income countries as well as emerging markets.1 The UNFCCC does not set binding targets for greenhouse gas ("GHG") emissions.

The Kyoto Protocol to the UNFCCC (the Protocol) was negotiated as the first step towards implementing the UNFCCC. It establishes quantitative emission reduction targets for the high income countries listed in the Protocol's Annex B2 and market-based mechanisms, including emissions trading, for achieving those targets. The Protocol and decisions adopted under it also establish an elaborate compliance system. Prior to the conclusion of the Protocol on December 11, 1997, the Senate adopted a resolution expressing the view that the United States should not sign any agreement at Kyoto that would either commit developed, but not developing, nations to reduce or limit GHG emissions by a certain date or do "serious harm" to the U.S. economy.3 Nevertheless, the United States signed the Kyoto Protocol on November 12, 1998. Although, in 2001, President George W. Bush announced that the United States would not become a party to the Protocol, most other countries approved it, and it entered into force for its parties on February 16, 2005. The Protocol has not been submitted to the U.S. Senate for its advice and consent to ratification.

Recognizing that the emissions reductions for the Kyoto Protocol were set for a period that would end in 2012, the 2007 UN Climate Change Conference in Bali adopted the "Bali Road Map" as a framework for negotiations over the post-2012 climate regime. In doing so, the parties established two tracks for negotiation: (1) a track by which Kyoto Protocol parties would pursue an amendment to the Protocol for a "second round" of emission targets for Annex I parties, and (2) a track by which UNFCCC parties would seek agreement on GHG mitigation targets or actions for all parties. This second "track" was called the Bali Action Plan, and the deadline for the conclusion of its negotiations was the December 2009 meeting in Copenhagen, Denmark.

The two-track structure of the negotiating process created uncertainty and disagreement over whether the goal at Copenhagen was to reach a single agreement under the UNFCCC that could replace the Kyoto Protocol, or, rather, two agreements, one under the Kyoto Protocol and the other under the UNFCCC.4 Perhaps because of this uncertainty, there were high expectations about what the outcome of the Copenhagen Conference might be, even though, in the months before the Conference, it became clear that a legally binding agreement was highly unlikely. At the Conference, the 193 delegations were unable to reach a consensus. Consequently, the Copenhagen Accord (the Accord) is the product of negotiations among a much smaller group of countries, including the United States, China, India, Brazil, and South Africa.

The Copenhagen Accord is the first U.N. document to explicitly set a goal for capping the rise of global temperatures. It establishes a process that allows each Annex I party to define its own GHG emissions target level. However, delivery of these reductions is subject to measurement, reporting, and verification in accordance with set guidelines. Non-Annex I parties wishing to associate with the Copenhagen Accord should identify and commit to undertaking "nationally appropriate" GHG "mitigation actions" (NAPAs). Those NAPAs for which international support is provided are subject to international measurement, reporting, and verification requirements.

Most UNFCCC parties appeared willing to adopt the Accord, but adoption was blocked by Bolivia, Cuba, Sudan, and Venezuela. Consequently, the Conference of the Parties of the UNFCCC (COP) "took note" of the text but did not adopt it. Willing countries are invited to "associate" with the Copenhagen Accord, but the Accord is not subject to signature. To indicate their intent to associate with the Accord, countries need only submit a letter or a note verbale (an unsigned diplomatic communication prepared in the third person) to the UNFCCC Secretariat. The United States submitted its note verbale to the Executive Secretary of the UNFCCC on January 28, 2010 with a voluntary GHG emissions reduction target of 17% below 2005 levels by 2020.5 Seventy-six of the 193 countries represented at the Copenhagen Conference, including China, India, Brazil, Indonesia, and South Africa, have submitted GHG emissions targets or, as appropriate, NAPAs to the Executive Secretary of the UNFCCC.6 More countries are expected to follow suit despite missing the "soft" deadline for submissions of January 31, 2010.7


What Is the Difference Between a "Convention," a "Protocol," and an "Accord"?

A variety of terms are used in the titles of international agreements, including treaty, convention, protocol, declaration, agreement, act, covenant, statute, concordat, and exchange of notes. Despite their air of formality, these terms are not dispositive of the agreement's legal status.8 Indeed, some writers suggest that names are assigned to treaties by chance or at the whim of their drafters.9 However, others have cataloged recurring titles of international agreements in an effort to identify patterns in their usage.10 These studies suggest that, while an agreement's title is not determinative of that agreement's substance or legal effect, it can help contextualize the agreement in light of historical practices.11

These studies suggest, for example, that the word "convention" typically refers to an agreement that defines or expands upon an area of international relations that is not necessarily fundamental to inter-state relations.12 In general, the distinguishing characteristic of conventions is their narrow scope.13 A convention typically addresses a single clearly determined object, although it may also complement other existing rights and obligations.14 The bulk of major multi-state agreements coordinated by an international organization like the United Nations are called "conventions."15 In addition framework conventions, like the UNFCCC, are generally understood in international environmental law as setting guidelines by which parties are expected to address an issue and the details for implementation which will be developed by subsequent, more specific, agreements.

Unlike conventions, protocols are rarely foundational agreements in a field of inter-state relations.16 Instead, a protocol typically supplements, clarifies, interprets, or modifies the provisions of a primary instrument (most often a convention).17

Relative to "convention" and "protocol," the word "accord" has been used infrequently in the titles of international agreements and, consequently, does relatively little to suggest what the agreement it describes might have in common with previous international agreements.18 Nevertheless, when it is used, the word "accord" appears to indicate that the agreement is reciprocal, restricted in subject matter, and less formal than other types of agreements.19


What Makes Some International Agreements "Legally Binding" but Not Others?

Binding and non-binding agreements go by many names, but an agreement is considered binding only if it (1) conveys the intention of its parties to create legally binding relationships under international law and (2) has gone into force.20 Frequently, the intention of the parties to create legally binding relationships is expressed by the use of mandatory, rather than hortatory, language21 and the inclusion of "final clauses" relating to ratification, entry into force, and other legal formalities.22 Moreover, statements by the parties that an agreement is not legally binding, or that it invokes only political obligations, are generally evidence that the instrument is not a legally binding agreement.23

While some might wish there was a provision or turn of phrase that positively identified an international agreement as "binding," international law's emphasis on the parties' intent has roots in contract law, to which the law of treaties is sometimes compared.24 Accordingly, the Department of State adopts and expands upon this approach, deeming an agreement legally binding if it (1) is between parties that are states, state agencies, or intergovernmental organizations and who intend their undertaking to be both legally binding and governed by international law; (2) constitutes a significant undertaking or arrangement; (3) includes objective criteria for determining enforceability; and (4) necessarily entails two or more parties so that it is not unilateral in nature.25 Despite the apparent obliqueness of relying on the parties' intent at all, in most cases, the parties' intent, and therefore the legal nature of the agreement, is clear.26

Although legally binding agreements are often touted for being stronger than non-legal agreements, the latter have certain advantages. For example, agreements that are not legally binding can generally be negotiated, adopted, and changed more quickly (largely because they do not require ratification), and they enable states to test and perfect an approach to an international problem that they are unsure how to best address.27


How Does the United States Become a Party to an International Agreement by Way of Treaty?

In order for the United States to become bound by an international agreement, it must first complete the steps necessary to become a party. When the United States seeks to enter an agreement by way of treaty,28 a three-step process must occur before the agreement can become the "Law of the Land."29 First, the United States must sign the treaty; second, the agreement must be submitted by the Executive to the U.S. Senate for its advice and consent to treaty ratification and two-thirds of the Senators present must give their approval (sometimes inaccurately referred to as "ratification by the Senate"30); and third, the President must ratify the agreement by following the terms of the agreement for ratification or accession.31 International agreements generally require parties to exchange or deposit instruments of ratification in order for them to enter into force.32

In some instances, the United States may enter legally binding international agreements by means other than treaty. Historically, however, the United States has generally entered significant legally binding environmental agreements by way of treaty.33

Some agreements, however, take slightly different routes to becoming U.S. law. One such category of agreements, "executive" agreements, can become U.S. law without receiving the U.S. Senate's advice and consent.34 Another category, non-self-executing agreements, require Congress to enact implementing legislation to transform the provisions of the agreement, even if it is an executive agreement, into U.S. law.35


What Effect Does an Agreement Have Domestically Once the United States Becomes a Party to It?

Once the United States binds itself to the terms of either an executive agreement or a treaty, the domestic legal effect of that agreement's provisions depends largely on whether the obligations imposed by those provisions are self-executing, i.e. whether they have the force of law without need for further congressional action. In cases where treaty provisions are "non-self-executing," however, implementing legislation may be required to provide U.S. agencies with the domestic legal authority necessary to carry out duties and functions contemplated by the agreement or to make the agreement's obligations enforceable by private parties in U.S. court.36 While agreements, particularly those providing that certain acts shall not be done, are generally presumed to be self-executing, agreements have been found to be non-self-executing for at least three reasons: (1) the agreement manifests an intention that it shall not become effective as domestic law without the enactment of implementing legislation; (2) the Senate in giving consent to a treaty, or Congress by resolution, requires implementing legislation; or (3) implementing legislation is constitutionally required.37

Self-executing provisions (i.e., provisions that can be carried out or implemented without subsequent congressional action) generally carry the same legal weight as a federal statute: they are superior to state laws but inferior to constitutional requirements.38 For their part, non-self-executing provisions are considered to have limited legal status domestically because it is the implementing legislation or regulations that transform these provisions into U.S. law.39


The United Nations Framework Convention on Climate Change (UNFCCC)

The UNFCCC was the first formal international agreement addressing human-driven climate change. The U.S. Senate provided its advice and consent to the UNFCCC's ratification in 1992, the same year that it was concluded. The UNFCCC entered into force for the United States in 1994. As a framework convention, the UNFCCC provides a structure for international consideration of climate change but does not contain detailed obligations for achieving particular climate-related objectives in each party's territory. It recognizes that climate change is a "common concern to humankind," and, accordingly, requires parties to (1) gather and share information on GHG emissions, national policies, and best practices; (2) launch national strategies for addressing GHG emissions and adapting to expected impacts; and (3) cooperate in preparing for the impacts of climate change. The UNFCCC does not set binding targets for GHG emissions.


Is the United States Legally Bound by the UNFCCC?

The UNFCCC is a legally binding international agreement because its parties intended it as such and it has entered into force. It was signed by President George H. W. Bush and received the advice and consent of the U.S. Senate in 1992. On March 21, 1994, the ninetieth day following the date of deposit of the fiftieth instrument of ratification or acceptance, the UNFCCC entered force for the United States and the other fifty-one countries who ratified the treaty by that time.40 Since that date, the terms of the UNFCCC have been binding on the United States under both international and domestic law. The United States implemented the UNFCCC under existing statutes without passing new implementing legislation.41

Although the United States is legally bound by the UNFCCC, the UNFCCC does not provide the Executive with an independent source of authority for imposing quantitative emissions restrictions on industry. When a treaty is ratified, any self-executing provisions it contains are the "Law of the Land." Accordingly, the Executive may promulgate regulations to implement these provisions' requirements just as it could in the case of an authorizing federal statute.42 However, neither the Senate nor the Executive appears to view the UNFCCC as an agreement that, once ratified, provides a legal basis for new regulations restricting GHG emissions by U.S. industries.43

Evidence from the ratification history of an agreement may illustrate the Senate's understanding of the agreement when it gave its approval.44 During the Senate Foreign Relations Committee hearing on UNFCCC ratification, the George H.W. Bush Administration stated that Article 4.2 of the UNFCCC, which commits the parties to, inter alia, adopt national policies and, accordingly, mitigate climate change by limiting GHG emissions did "not require any new implementing legislation nor added regulatory programs."45 Perhaps most importantly, it stated that an amendment or future agreement under the UNFCCC to adopt targets and timetables for emissions reductions would be submitted to the Senate for its advice and consent.46 In the subsequent report, the Senate Committee on Foreign Relations wrote:

... [A] decision by the Conference of the Parties to adopt targets and timetables would have to be submitted to the Senate for its advice and consent before the United States could deposit its instruments of ratification for such an agreement. The Committee notes further that a decision by the executive branch to reinterpret the Convention to apply legally binding targets and timetables for reducing emissions of greenhouse gases to the United States would alter the "shared understanding" of the Convention between the Senate and the executive branch and would therefore require the Senate's advice and consent.47

The George H.W. Bush Administration's commitment to submit any agreed upon timetables or GHG targets to the Senate was later cited during the Senate debate on advice and consent to ratification as an important element of the Senate's consent.48 Accordingly, should an executive agency claim that the UNFCCC authorizes it to adopt and implement quantitative emissions restrictions, and, subsequently, face a legal challenge from an affected industry for the imposition of those restrictions, the court hearing the case would most likely deem the Executive's action an unconstitutional usurpation of congressional power because of the UNFCCC's ratification history.49


When Is an Agreement Formally Adopted Under the UNFCCC?

Articles 15, 16, and 17 of the United Nations Framework Convention on Climate Change govern the adoption of amendments, annexes, and protocols to the UNFCCC. Amendments, annexes and protocols are to be adopted at ordinary sessions of the Conference of the Parties.50 The text of an amendment, annex, or protocol must be communicated to the parties at least six months before the meeting at which it is proposed for adoption.51 The parties must make every effort to reach an agreement on a proposed amendment or annex, but, if all efforts at consensus are exhausted, the amendment or annex can be adopted by a three-fourths majority vote of the parties present and voting at the meeting.52 In the absence of adoption by at least a three-fourths majority vote, the amendment or annex is not considered legally binding under the UNFCCC.53 Some view these consensus procedures as blocking progress under the UNFCCC, a position which could draw support from the Conference of the Parties' failure to reach an agreement under the UNFCCC process at Copenhagen compared to the relatively quick progress made on initiatives launched outside of that process.54

Unlike the adoption of amendments and annexes, the UNFCCC does not provide a rule for the adoption of protocols.55 The parties have, moreover, failed to reach an agreement on a voting rule in this context despite years of trying.56 In the absence of an agreed upon rule for the number of votes necessary to adopt a protocol, protocols are adopted by consensus.57

The UNFCCC provides that, once adopted, an amendment enters into force under international law for the parties that have accepted it.58 An adopted annex enters into force under international law for all parties to the Convention that have not notified the Depository of instruments of their non-acceptance.59 Protocols must define their own entry into force procedures.60 These rules regarding how agreements relating to the UNFCCC enter into force solely govern the process by which they enter into force for the purposes of establishing parties' obligations under international law. Depending on the circumstances, a party might need to modify its domestic statutes through, for example, implementing legislation, to provide its agencies with the necessary legal authority to regulate relevant matters or to make the agreement's obligations enforceable by private parties in a domestic court.


The Kyoto Protocol

The Kyoto Protocol was negotiated as a first step towards implementing the UNFCCC, largely by establishing quantitative emission reduction targets for the high income countries listed in its Annex B. The Protocol's goal is to reduce the overall emissions of those parties by at least 5% below 1990 levels by 2012. The Kyoto Protocol was concluded on December 11, 1997 and signed by the United States a year later (on November 12, 1998). The Kyoto Protocol entered into force for parties on February 16, 2005, four years after the detailed rules for its implementation, the "Marrakesh Accords," were adopted.

In addition to emission reduction targets, the Kyoto Protocol establishes market-based mechanisms, including emissions trading among the parties, for achieving those targets. The Protocol and decisions adopted under it also create a compliance system that requires parties to gather GHG emissions data, communicate that information to the UNFCCC Secretariat, and then subject that information to international review by expert review teams. If a party does not meet its obligations under the Protocol, two penalties are available: (1) an increase in the country's emissions reduction target required during the period following the one in which the country failed to comply, and (2) exclusion of that country from the emission trading scheme.61

In 2001, President George W. Bush announced that the United States would not become a party to the Protocol. Among the reasons given for U.S. non-participation in the Protocol were that it did not include GHG commitments by all large emitting countries and would cause serious harm to the U.S. economy. The Kyoto Protocol has not been submitted to the Senate for its approval.


Is the United States Legally Bound by the Kyoto Protocol?

The United States is not legally bound by the Kyoto Protocol. While the Kyoto Protocol is a binding international agreement, the United States is not currently a party. The United States signed the Kyoto Protocol on November 12, 1998, but the Protocol has not been submitted to the Senate for its advice and consent. Ratification of the Protocol by the United States would be necessary before the United States may become legally bound by the agreement.


What Obligations Did the United States Incur by Signing the Kyoto Protocol and to What Extent Does It Remain Bound by Those Obligations?

As discussed, the United States generally is not bound by the terms of an international agreement simply on the basis of its signature unless the agreement constitutes an executive agreement that does not require subsequent congressional action. However, signing does create new obligations. First, it authenticates the text of an agreement, confirming that the text expresses the agreement reached by the negotiating states. Second, it represents a "moral obligation" by the United States to pursue accession to the Protocol, in this case, by seeking the Senate's advice and consent.62 Third, the signature ostensibly obligates the United States to "refrain from acts which would defeat the object and purpose" of the agreement.63 Article 18 of the Vienna Convention on the Law of Treaties states the matter more completely as follows:

A State is obliged to refrain from acts which would defeat the object and purpose of a treaty when:

(a) it has signed the treaty or has exchanged instruments constituting the treaty subject to ratification, acceptance or approval, until it shall have made its intention clear not to become a party to the treaty; or

(b) it has expressed its consent to be bound by the treaty, pending the entry into force of the treaty and provided that such entry into force is not unduly delayed.64

International law does not provide a procedure by which a nation can remove its signature from a treaty. Nevertheless, a signatory state may eliminate the legal consequences of signature by making clear its intent not to ratify the treaty.65 The Vienna Convention on the Law of Treaties (VCLT) does not prescribe a method by which such an intention must be expressed. However, it is generally accepted that a letter from the Secretary of State to the treaty depositary (in this case, the United Nations) would suffice. For example, the George W. Bush Administration sent such a letter in 2002 to extinguish any legal obligations arising from its signature of the "Rome Statute," which established the International Criminal Court. The United States has not sent a similar notice of its disavowal of the Kyoto Protocol to the Secretary-General of the United Nations.66 Instead, the Bush Administration merely stated, albeit on multiple occasions, that the United States would not participate in the Protocol.67 What, if any, legal effect these statements have is debatable, but the fact that the George W. Bush Administration followed the most formal procedure with the Rome Statute and a less formal procedure with the Kyoto Protocol could suggest that the United States saw a meaningful distinction between the results achieved by the two procedures and chose which process to follow in each instance accordingly.68 However, in the absence of an institutional mechanism for enforcing the obligations that arise from a nation's signature, it appears that it is largely up to the United States to determine (1) whether it is still a signatory to the Kyoto Protocol under customary international law and (2) what acts would be inconsistent with those obligations.69


Can the Kyoto Protocol Be Treated as an Executive Agreement Rather Than as a Treaty?

Amendments and agreements entered into pursuant to an existing treaty can be a source of binding international obligations.70 In general, all contracting states to the original agreement must have an opportunity to (1) take part in the negotiations regarding an amendment; and (2) become parties to the agreement as amended.71 Under international law, an amendment to a multilateral agreement, like the UNFCCC, only has legal effect for those countries that become parties to the amending agreement.72

Under U.S. law, amendments are subject to the same requirements as treaties and other binding international agreements.73 U.S. law, however, permits some kinds of legally binding international agreements, namely some forms of executive agreements, to avoid taking the form of a treaty. These agreements can, therefore, avoid the constitutional requirements imposed on the United States' participation in treaties.

Executive agreements, which may or may not be authorized by Congress, are binding agreements entered into by the executive branch that are not submitted to the Senate for its advice and consent.74 Generally, executive agreements arise in three situations: (1) when Congress has previously or retroactively authorized the international agreement, in which case the agreement is called a congressional-executive agreement; (2) when the agreement is authorized by a ratified treaty; and (3) when the President had independent constitutional authority to enter the agreement so that further congressional action is not necessary (in which case the agreement is called a sole executive agreement).75 Although not explicitly mentioned in the Constitution, the use of executive agreements has been validated by historical practice and judicial decision.76 Nevertheless, the full scope of the President's authority to conclude and implement executive agreements, particularly sole executive agreements, remains a subject of scholarly and political debate.

When asked to give its advice and consent to the UNFCCC, the Senate expressed concern that, if ratified, the UNFCCC might be interpreted as authorizing the treatment of subsequent protocols and amendments as executive agreements. During the hearing on the Convention, the Senate Foreign Relations Committee propounded to the Administration the general question of whether protocols and amendments to the Convention and to the Convention's Annexes would be submitted to the Senate for its advice and consent. As discussed, the George H.W. Bush Administration responded as follows:

Amendments to the convention will be submitted to the Senate for its advice and consent. Amendments to the convention's annex (i.e., changes in the lists of countries contained in annex I and annex II) would not be submitted to the Senate for its advice and consent. With respect to protocols, given that a protocol could be adopted on any number of subjects, treatment of any given protocol would depend on its subject matter. However, we would expect that any protocol would be submitted to the Senate for its advice and consent.77

The committee also asked more specifically whether a protocol containing targets and timetables for emissions reductions would be submitted. The Administration responded in the affirmative:

If such a protocol were negotiated and adopted, and the United States wished to become a party, we would expect such a protocol to be submitted to the Senate.78

In light of these statements, the Senate Committee on Foreign Relations stated in its report on the resolution that a decision by either the UNFCCC parties or the Executive to implement the UNFCCC by adopting targets and timetables would need to be treated as a new treaty and therefore submitted to the Senate for its advice and consent.79 In doing so, the Committee provided a clear statement of its view that any future agreement containing legally binding targets and timetables would have to be submitted to the Senate. These statements lack the strength of a formal condition to the Senate's resolution of ratification for the UNFCCC, but they carry both legal and political significance and, consequently, would be potentially dangerous for any administration to disregard.

While it should be noted that no executive agreement appears to have been invalidated by a court on the grounds that it was not submitted to the Senate as a treaty,80 history also shows that the United States consistently enters multilateral agreements concerning significant environmental issues by way of treaty.81 Given the nature of the Protocol and the Senate's statements on the ratification of the UNFCCC, it is unlikely that an Administration would opt to deviate from the usual U.S. approach to environmental agreements by adopting the Kyoto Protocol without Senate approval. Moreover, the failure of the parties to reach an agreement on post-2012 emissions targets at Copenhagen may detract from the future significance of the Kyoto Protocol and give the Executive yet another reason not to desire the Protocol's adoption as an executive agreement.

Because the United States has not completed the legal prerequisites by which the Kyoto Protocol would become binding domestic law,82 the Kyoto Protocol cannot serve as independent legal authority for imposing quantitative emissions restrictions on U.S. industry. There have, however, been rare occasions when treaties have been given provisional application (temporary implementation) prior to their receipt of the Senate's advice and consent.83 Nevertheless, the Protocol appears to lack the legal authority to sustain its provisional application because, unlike other agreements that have received provisional application, neither the Protocol's text nor statements by its parties suggest that the Kyoto Protocol was negotiated with an expectation of its provisional application.

In general, the provisional application of a treaty requires that the President have independent constitutional authority, or, potentially, some form of approval from the legislative branch, to enter into a binding executive agreement that would undertake what provisional application of the treaty entails.84 However, the President presumably lacks the authority to enter into an executive agreement that would temporarily implement the Protocol.85 Finally, rather than expressly or implicitly authorizing the provisional application of the Protocol, in 1997 the Senate adopted a resolution on a vote of 95-0 expressing the view that the United States should not sign any agreement at Kyoto that would commit developed, but not developing, nations to reduce or limit GHG emissions by a certain date or that would do "serious harm" to the U.S. economy.86


The Copenhagen Accord

The Copenhagen Accord is the first U.N. document to explicitly state the goal of limiting global temperature rise to 2 degrees Celsius (3.6 degrees Fahrenheit) compared to pre-industrial levels. It establishes a process that allows each Annex I party to define its own GHG emissions target level. However, delivery of these reductions is subject to measurement, reporting, and verification in accordance with set guidelines. It asks non-Annex I parties wishing to associate with the Copenhagen Accord to identify and commit to undertaking "nationally appropriate" GHG "mitigation actions" ("NAPAs"). All NAPAs, regardless of whether their receipt of international support, are subject to provisions for "international consultations and analysis" and domestic measurement, reporting, and verification. Those NAPAs for which international support is provided, however, are also subject to international measurement, reporting, and verification requirements. The Accord calls for $30 billion in funding between 2010-2012 to help poorer countries adapt to the impacts of climate change.

The Accord could not be adopted under the UNFCCC because it failed to garner sufficient support to meet the UNFCCC's consensus rules. Consequently, the Conference of the Parties only "took note" of the text. Willing countries are invited to join the Copenhagen Accord, but the Accord is not subject to signature.

The United States submitted a note verbale to the Executive Secretary of the UNFCCC on January 28, 2010, declaring U.S. intent to associate with the Copenhagen Accord.87 Pursuant to the terms of the Accord, the United States attached a voluntary GHG emissions reduction target of 17% below 2005 levels by 2020.88 Seventy-six of the 193 countries represented at the Copenhagen Conference, including China, India, Brazil, Indonesia, and South Africa, have submitted GHG emissions targets or, when appropriate, NAPAs to the Executive Secretary of the UNFCCC.89 More countries are expected to follow suit despite missing the "soft" deadline for submissions of January 31, 2010.90


Is the United States Legally Bound by the Copenhagen Accord?

The United States is not legally bound by the Copenhagen Accord. Statements of the parties to the Copenhagen Accord show that the parties understood the Accord as political agreement, rather than a legally binding one. This understanding has since been reflected in statements by both the UN Secretary General and the Executive Secretary of the UNFCCC.91 Consequently, the Accord is not a legally binding international agreement.

In light of the voluntary nature of the Accord, countries may "associate with," rather than sign, the Copenhagen Accord.92 To communicate their intention to associate with the Accord, countries were asked to submit a note verbale, an unsigned diplomatic communication prepared in the third person, to the Executive Secretary of the UNFCCC.93 The United States has submitted a letter to the Executive Secretary indicating its intention to be associated with the Accord,94 however, because the agreement is not legally binding, this association does not necessarily require U.S. adherence with the Accord's provisions.

The Conference of the Parties' failure to formally adopt the Copenhagen Accord means that, in addition to being voluntary, the Accord lacks legal standing under the UNFCCC.95 As noted above, because a small group of countries objected to the Accord, the COP could not achieve the consensus required by the UNFCCC for formal adoption. Accordingly, the COP agreed only to "take note of" the Copenhagen Accord. The Executive Secretary of the UNFCCC explained that this decision means the provisions of the Accord "do not have any legal standing with the UNFCCC process even if some Parties decide to associate themselves with it."96


Does the U.S. Constitution Require the President to Submit the Copenhagen Accord to the Senate for Its Advice and Consent?

The Constitution does not appear to require the President to submit the Copenhagen Accord to the Senate for its advice and consent. The Senate's advice and consent is only required if the executive branch is considering action to legally bind the United States to an international agreement.97 As is, the Copenhagen Accord is a voluntary agreement: no party has a legal responsibility to fulfill the commitments therein,98 but states might use political actions to discourage a party's noncooperation.99 From the international law perspective then, the Copenhagen Accord is not a treaty.100

From a constitutional perspective, the practice of the Executive adopting voluntary, or political, commitments has largely evaded a serious examination of its constitutional foundations.101 However, the Constitution explicitly affords treaties a unique domestic legal status as part of the "supreme Law of the Land," a position that voluntary agreements, which go unmentioned in the Constitution, necessarily lack.102 This presence of constitutional language regarding treaties and its corresponding absence regarding voluntary agreements strongly suggests that the Copenhagen Accord, as a voluntary agreement, does not require the Senate's approval.103

Nevertheless, some commentators have recently suggested that voluntary agreements and other international political commitments have evolved over time to become functionally akin to treaties, and, therefore, should require some level of Senate approval prior to their adoption.104 Regardless of the merits of this argument, the Senate will presumably influence the domestic effect of the Copenhagen Accord through its role in appropriations, oversight, and the enactment of domestic legislation. It may be difficult for the United States to achieve its voluntary commitment to reduce its overall greenhouse gas emissions by 17% below 2005 levels by 2020 without congressional support.


Can the Copenhagen Accord Be Used as a Basis for Regulations Imposing Emissions Restrictions on Industry?

The Copenhagen Accord cannot be used as an independent basis for agency regulations imposing emissions restrictions on industry. When a treaty is ratified, any self-executing provisions it contains are the "Law of the Land." Accordingly, the Executive could promulgate regulations to implement these provisions' requirements just as it could to implement a federal statutory regime that authorizes agency rulemaking.105 As the Copenhagen Accord is neither the "Law of the Land" nor self-executing,106 the Copenhagen Accord is an unlikely basis for regulations imposing emissions restrictions on industry.

Although the Executive branch may not rely on the Copenhagen Accord as a basis for regulations, it may be able to rely on authority under the Clean Air Act (42 U.S.C. § 7521 et. seq.) to implement some GHG emission reducing measures.107 Domestic climate change legislation would not require Senate approval of the Accord or any other international climate change agreements. Congress may enact laws that support provisions of the Copenhagen Accord under one or more of its enumerated powers in Article I, § 8 of the Constitution.
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	100.
	Damrosch, supra note 31, at 122. In international law, the term "treaty" refers only to binding agreements between subjects of international law that are governed by international law. Id. In the case of the Copenhagen Accord, it would not be considered a treaty in either sense because it is nonbinding. See id. Note that in U.S. usage, the term "treaty" signifies an agreement that has been approved by the Senate. Id.




	101.
	Hollis and Newcomer, supra note 99, at 540.




	102.
	U.S. Const. art. VI, § 2.




	103.
	See id.; Damrosch, supra note 31, at 122. In U.S. usage, the term "treaty" signifies an agreement that has been approved by the Senate. Id. In international law, the term "treaty" is used more generally to cover binding agreements between subjects of international law that are governed by international law. Id. In the case of the Copenhagen Accord, it would not be considered a treaty in either sense because it is nonbinding. See id.




	104.
	E.g. Hollis and Newcomer, supra note 99, at 547 ("Why should we constitutionalize political commitments? Even as differences remain, political commitments and treaties have come to overlap significantly in terms of the international functions they perform.").




	105.
	See Whitney, 124 U.S. at 194 (1888) ("By the constitution, a treaty is placed on the same footing, and made of like obligation, with an act of legislation. Both are declared by that instrument to be the supreme law of the land, and no superior efficacy is given to either over the other.").




	106.
	See infra notes 83-86 (explaining why the Kyoto Protocol can't be used as a basis for regulations).




	107.
	Mass. v. Envtl Prot. Agency, 549 U.S. 497 (2007). For a summary of the case, read CRS Report RS22665, The Supreme Court's Climate Change Decision: Massachusetts v. EPA, by [author name scrubbed]. In that context, there is some debate over the President's authority to initiate an agency rulemaking process that would result in GHG emissions regulations. E.g. Michel Estrin Gilman, President as Scientist-in-Chief, 45 Wilamette L. Rev. 565 (2009); Joshua Westmoreland, Note, Global Warming and Originalism: The Role of the EPA in the Obama Administration, 37 B.C. Envt'l Aff. L. Rev. 225 (2010). This discussion is part of a longstanding conversation among legal scholars about presidential control of the agency rulemaking process. E.g. Lisa Schultz Bressman, Procedures as Politics in Administrative Law, 107 Colum. L. Rev. 1749 (2007); Elena Kagan, Presidential Administration, 114 Harv. L. Rev. 2245 (2006); Kevin M. Stack, The President's Statutory Powers to Administer the Laws, 106 Colum. L. Rev. 263 (2006). However, discussion of the relationship of domestic law to agency rulemaking is outside of the scope of this report, which is focused only on the relationship of international agreements to domestic law. For a review of the issues involved in regulating GHG-emitting sources under the Clean Air Act, read CRS Report R40585, Climate Change: Potential Regulation of Stationary Greenhouse Gas Sources Under the Clean Air Act, by [author name scrubbed] and [author name scrubbed], and CRS Report R40506, Cars and Climate: What Can EPA Do to Control Greenhouse Gases from Mobile Sources?, by [author name scrubbed].
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