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Summary

Justice John Paul Stevens authored the majority opinions in both U.S. Term Limits, Inc. v. Thornton and Clinton v. City of New York, which struck down term limits for federal legislators and the federal Line Item Veto Act, respectively. While the Supreme Court seems unlikely to address the constitutionality of term limits or the line-item veto in the future, Justice Stevens's conclusion that the absence of constitutional provisions expressly authorizing the exercise of certain powers constitutes a denial of these powers seems likely to influence the Court in the future, particularly in cases involving what Justice Kennedy and others have characterized as "horizontal" or "vertical" separation of powers. Horizontal separation of powers questions involve the relationship between the three branches of the federal government (i.e., legislative, executive, judicial), while vertical separation of powers questions involve the relationship between the federal government, state governments, and individual citizens. In Term Limits, the majority held that states lack the power to impose term limits on Members of Congress because the Constitution grants them no such power. Similarly, in Clinton, the majority held that a federal statute allowing the President to "cancel" certain provisions of law was unconstitutional because "[t]here is no provision in the Constitution that authorizes the President" to do so. Under these precedents, it would appear that a constitutional amendment would be necessary to allow for either congressional term limits or the presidential line-item veto.

The opinions authored by Justice Stevens in Term Limits and Clinton are consistent with what commentators have characterized as his generally "pro federalist" approach to other issues, such as those involving the Commerce Clause, the Tenth Amendment, and the Fourteenth Amendment. For a more in-depth discussion of his approach to federalism, see CRS Report R41244, The Jurisprudence of Justice John Paul Stevens: Selected Federalism Issues, by [author name scrubbed].









The Jurisprudence of Justice John Paul Stevens: The Constitutionality of Congressional Term Limits and the Presidential Line Item Veto




Introduction

Justice John Paul Stevens authored the majority opinions in both U.S. Term Limits, Inc. v. Thornton and Clinton v. City of New York, which struck down term limits for federal legislators and the federal Line Item Veto Act, respectively.1 While the Supreme Court seems unlikely to address the constitutionality of term limits or the line-item veto in the future,2 Justice Stevens's conclusion that the absence of constitutional provisions expressly authorizing the exercise of certain powers constitutes a denial of these powers seems likely to influence the Court in the future, particularly in cases involving what Justice Kennedy and others have characterized as "horizontal" or "vertical" separation of powers.3 Horizontal separation of powers questions involve the relationship between the three branches of the federal government (i.e., legislative, executive, judicial), while vertical separation of powers questions involve the relationship between the federal government, state governments, and individual citizens.4 In Term Limits, the majority held that states lack the power to impose term limits on Members of Congress because the Constitution grants them no such power.5 Similarly, in Clinton, the majority held that a federal statute allowing the President to "cancel" certain provisions of law was unconstitutional because "[t]here is no provision in the Constitution that authorizes the President" to do so.6 Under these precedents, it would appear that a constitutional amendment would be necessary to allow for either congressional term limits or the presidential line-item veto.7


U.S. Term Limits, Inc. v. Thornton

"Term limits," or legal restrictions upon the number of terms that an individual may serve in an elected office, became a matter of significant public interest in the early 1990s, in part because of allegations that incumbents become less responsive to their constituents as they become more "entrenched."8 Between 1990 and 1994, 23 states imposed term limits on elected officials,9 and by 1995, over 40% of the Members of Congress were ostensibly term limited.10 One of the states to enact term limits was Arkansas. On November 3, 1992, Arkansas voters adopted a ballot initiative amending the state constitution to impose term limits on members of the Arkansas legislature and prohibit the inclusion on the general election ballot of the names of otherwise-eligible candidates for the U.S. House of Representatives or Senate who had served a specified number of terms.11 A state trial court found that the provisions concerning the inclusion of incumbents on ballots were unconstitutional because they violated the Qualifications Clauses of the U.S. Constitution.12 The Arkansas Supreme Court affirmed,13 prompting the appeal to the U.S. Supreme Court that gave rise to Justice Stevens's opinion for the majority in U.S. Term Limits.


Qualifications Clauses and Powell v. McCormack

Term Limits was the first case since Powell v. McCormack, which was decided six years before Justice Stevens joined the Court, to address the Qualifications Clauses of the U.S. Constitution. These clauses provide that

No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.…

No Person shall be a Senator who shall not have attained to the Age of thirty Years, and been nine Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.14

The Powell Court had relied upon historical evidence, including debates regarding qualifications for federal legislators at the constitutional convention, and "an examination of the basic principles of our democratic system" to find that Congress lacked the power to impose additional qualifications upon its Members.15 However, the decision in Powell did not address whether states could impose additional qualifications upon Members, something that some commentators asserted was within states' "reserved powers" under the Tenth Amendment.16 The Tenth Amendment provides that "[t]he powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people."17


Justice Stevens's Opinion for the Majority

In Term Limits, Justice Stevens, writing for a majority of the Court, found that states also lack the power to impose additional qualifications upon Members of Congress.18 After reaffirming Powell, which he acknowledged was not dispositive,19 Justice Stevens concluded that the power to add qualifications could not have been reserved to the states by the Tenth Amendment because it did not exist prior to the ratification of the Constitution, which created Congress, and so was not within the "original powers" of the states.20 Alternatively, he concluded that even if the states had possessed some original power to set Representatives' qualifications, the "Framers intended the Constitution to be the exclusive source of qualifications for Members of Congress, and that the Framers thereby 'divested' States of any power to add qualifications."21

In so concluding, Justice Stevens relied on the text of the Constitution, which expressly delegates certain powers related to federal elections to the states (e.g., determining the time, place, and manner of federal elections);22 the Framers' intent, as evidenced by the convention and ratification debates;23 the post-ratification practice of the states;24 and "democratic principles," including the potential effect of allowing states to formulate diverse qualifications upon the "egalitarian ideal" embodied in the Constitution.25 Justice Stevens also relied heavily on the precedent of McCulloch v. Maryland, an 1819 decision that noted that states cannot "surrender" powers they never had,26 and Garcia v. San Antonio Metropolitan Transit Authority, a 1985 case holding that states retain sovereign authority "only to the extent that the Constitution has not divested them of their original powers and transferred those powers to the Federal Government."27 Justice Stevens had joined with the majority in Garcia, rejecting the argument that the powers reserved to the states by the Tenth Amendment impose certain affirmative limits upon Congress's exercise of its enumerated powers.28


Justice Thomas's Dissenting Opinion

It is in treating constitutional "silence"—or the lack of provisions expressly authorizing states to impose additional qualifications on Members of Congress—as a denial of that power that Justice Stevens's opinion for the majority arguably diverges most markedly from Justice Thomas's dissenting opinion. Justice Thomas would, in contrast, treat "silence"—or the lack of provisions expressly prohibiting states from imposing additional qualifications—as proof that the states possess that power:

The Federal Government and the States ... face different default rules: Where the Constitution is silent about the exercise of a particular power—that is, where the Constitution does not speak either expressly or by necessary implication—the Federal Government lacks that power and the States enjoy it.29

This difference, in turn, reflects markedly different views of the breadth of states' reserved powers under the Tenth Amendment, as well as markedly different approaches to what Justice Kennedy and other commentators have characterized as "vertical" separation of powers.30 While Justice Thomas would construe the range of powers reserved to the states broadly in order to protect individuals from the federal government,31 Justice Stevens would construe the range of powers reserved to the states narrowly in order to protect the federal government from the states.32


Clinton v. City of New York

Writing for the majority in Clinton v. City of New York, Justice Stevens relied upon a similar approach to "silence," or the absence of constitutional provisions authorizing the President to amend or repeal statutes, in striking down the federal Line Item Veto Act of 1996.33 Much like term limits, the line-item veto attracted significant popular attention in the 1990s because of concerns about alleged shortcomings in the democratic process, most notably "the persistent practice by Congress of attaching riders and other nongermane amendments to legislation as a means to impel enactment and avoid a veto."34 The Line Item Veto Act authorized the President to "cancel in whole … (1) any dollar amount of discretionary budget authority; (2) any item of new direct spending; or (3) any limited tax benefit" after considering the legislative history of the provisions and making certain determinations.35 Some Members of Congress, among others, challenged the statute shortly after its enactment, but were found to lack standing because they had not alleged a "sufficiently concrete injury."36 Justice Stevens dissented here and would have recognized Members' standing because "deprivation" of the "right to vote on the precise text that will ultimately become law" constitutes a sufficient injury "to provide every Member of Congress with standing to challenge the constitutionality of the statute."37 Shortly thereafter, however, President Clinton exercised his authority under the act to cancel an item of new direct spending and a limited tax benefit, thereby giving rise to the litigation in Clinton.38 Standing remained an issue in Clinton,39 and Justice Stevens's opinion for the majority is cited more for its treatment of standing than for anything else.40


Justice Stevens's Opinion for the Majority

Having found that the plaintiffs have standing, Justice Stevens, writing for the majority, proceeded to find the federal line-item veto unconstitutional because "[t]here is no provision in the Constitution that authorizes the President to enact, to amend, or to repeal statutes."41 In reaching this conclusion, Justice Stevens focused upon the Bicameralism and Presentment Clauses of the U.S. Constitution (Article I, Section 7, Clauses 2 & 3), which authorize Presidents to "return" bills that they disapprove of to Congress before they become law, but otherwise do not provide for Presidents to amend bills that have been enacted.42 He further noted that the historical materials support the conclusion that the failure of the Bicameralism and Presentment Clauses to provide for presidential "repeal" of statutes meant that the President could not exercise this power.43

Justice Stevens also relied upon INS v. Chadha, a 1983 decision which held that "[r]epeal of statutes, no less than enactment, must conform with [Article] I."44 Justice Stevens had joined with the majority in Chadha, striking down legislation that allowed Congress to exercise the "legislative veto," or revoke certain executive branch decisions without enacting legislation (i.e., with the vote of a chamber or committee). Because he viewed cancellation of certain provisions of enacted statutes as tantamount to their repeal, he found Chadha dispositive.45 Justice Stevens further found that the present case was distinguishable from Field v. Clark, an 1892 decision upholding the constitutionality of the Tariff Act of 1890, because the Tariff Act authorized the President to decline to spend funds appropriated under the act, while the Line Item Veto Act authorized the President to "cancel" certain provisions of other enacted statutes.46


Dissenting Opinions by Justice Breyer and Justice Scalia

Justice Stevens declined to reach the separation of powers argument that formed one basis for the lower court's decision striking down the line-item veto47 and played a prominent role in the two dissenting opinions. Justice Breyer, in contrast, found that the act did not violate "Separation of Powers principles" and constituted a proper delegation of legislative power to the President,48 while Justice Scalia reached similar conclusions on somewhat different grounds.49 The separation of powers concerns here were "horizontal ones," focused on "maintain[ing] the tripartite structure of the Federal government … by providing a 'safeguard against the encroachment or aggrandizement of one branch at the expense of the other.'"50 While Courts have struck down certain "encroachments" by one branch upon the powers of another,51 they have also permitted Congress, in particular, to delegate some of its legislative power to other branches provided the delegation is "under the limitation of a prescribed standard."52

However, although he did not reach the issue, Justice Stevens's approach may suggest that certain delegations are impermissible unless expressly authorized in the Constitution, or even that certain manifestations of the separation of powers provided for in the Constitution are unalterable without a constitutional amendment. While he acknowledged that the Line Item Veto Act authorized the President to "effect the repeal of laws," Justice Stevens nonetheless stated,

The fact that Congress intended such a result is of no moment. Although Congress presumably anticipated that the President might cancel some of the items in the Balanced Budget Act and in the Taxpayer Relief Act, Congress cannot alter the procedures set out in Article I, § 7, without amending the Constitution.53


Justice Stevens's Legacy

Justice Stevens's treatment of constitutional "silence" in separation of powers cases arguably constitutes one of his legacies,54 in part, because the majority opinion in Term Limits came after the Court's decision in United States v. Lopez and can be seen as limiting the "antifederalist revival" that some commentators saw occurring with Lopez and the Term Limits dissent.55 In Lopez, a majority struck down a federal law that prohibited the possession of guns within 1,000 feet of a school, in part, on the grounds that the absence of limits on federal power would unacceptably obliterate the "distinction between what is truly national and what is truly local."56 The Term Limits dissent took a similar approach to federal power, asserting that the federal government may exercise only those powers enumerated in the Constitution, while state governments may exercise all powers not denied to them in the Constitution or elsewhere (e.g., state constitutions).57

Although the Lopez majority opinion and the Term Limits dissent were generally read at the time as portending a possible resurgence of Tenth Amendment-based or other limitations on federal power,58 this resurgence arguably has not extended beyond the Court's Commerce Clause jurisprudence, at least to date. Some cases, most notably United States v. Morrison, later found the enactment of particular federal statutes exceeded Congress's Commerce powers.59 The Tenth Amendment, in contrast, has arguably remained "dormant" as a source of substantive limitations on federal power, notwithstanding the Term Limits dissent.60 Justice Stevens also played a significant role in other cases taking what commentators have characterized as a generally "pro federalist" approach to interpreting the Commerce Clause, the Tenth Amendment, and the Fourteenth Amendment. For a more in-depth discussion of his approach to federalism, see CRS Report R41244, The Jurisprudence of Justice John Paul Stevens: Selected Federalism Issues, by [author name scrubbed].

Justice Stevens's opinion in Clinton arguably expanded on the treatment of constitutional "silence" in Term Limits, suggesting that, at least in certain cases, lack of constitutional provisions authorizing the exercise of particular powers precludes delegation of these powers to another branch of the federal government, notwithstanding the consent of the branch delegating the power.61
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	16.
	See, e.g., Joyner v. Mofford, 706 F.2d 1523, 1528 (9th Cir. 1983) ("In Powell …, the Supreme Court accepted this restrictive view of the Qualifications Clause—at least as applied to Congress.") (emphasis added); Stumpf v. Lau, 839 P.3d 120, 129 (Nev. 1992) (Steffen, J., dissenting) (noting the possible reservation to the people of the right to enact "state constitutional provisions adding reasonable qualifications beyond those specified in the qualifications clauses").




	17.
	U.S. Const. amend. X.




	18.
	Term Limits, 514 U.S. at 837.




	19.
	Id. at 798 ("Our reaffirmation of Powell does not necessarily resolve the specific questions presented.").




	20.
	Id. at 802 (relying on Justice Story's conclusion that "the states can exercise no powers whatsoever, which exclusively spring out of the existence of the national government, which the constitution does not delegate to them. … No state can say, that is has reserved, what it never possessed.").




	21.
	Id. at 800-01.




	22.
	Id. at 804-05. Justice Stevens noted that the Constitution also expressly delegates to states the power to "appoint, in such Manner as the Legislature … may direct, a Number of Electors." Id. at 805. He contrasted these express delegations of power with the express limitations on states' power vis-à-vis the federal legislature. Id. at 804 (noting that the Constitution gives Congress the "final say" in determining the qualifications of the representatives of the various states and requires that Members' salaries be set by statute and paid from the U.S. Treasury).
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	Sullivan, supra note 3, at 102 (characterizing this revival as one "of uncertain scope and consequence"). See also Linda Greenhouse, Focus on Federal Power, N.Y. Times, May 24, 1995, at A1 (describing the dissenting Justices in Term Limits as approaching "something radically different from the modern understanding of the Constitution"); Jeffrey Rosen, Terminated, New Republic, June 12, 1995, at 12 (suggesting that the dissenters are questioning "the legacy of Reconstruction"); Chris Marks, Comment, U.S. Term Limits, Inc. v. Thornton and United States v. Lopez: The Supreme Court Resuscitates the Tenth Amendment, 68 U. Colo. L. Rev. 541, 541 (1997) ("In the 1994-95 Term, … the U.S. Supreme Court resuscitated the long dormant Tenth Amendment."). Justice Stevens's opinion in Term Limits has also influenced lower courts in determining whether particular ballot access or other provisions constitute "impermissible indirect attempts" to impose additional qualifications on Members of Congress. Courts relying on Term Limits here have construed its holding that "a state amendment is unconstitutional when it has the likely effect of handicapping a class of candidates and has the sole purpose of creating additional qualifications indirectly" as establishing a two-part test for identifying such attempts. See, e.g., Gralike v. Cook, 191 F.3d 911 (8th Cir. 1999) (striking down an amendment to the Missouri Constitution that would have required ballots to carry labels noting that particular legislators "disregarded voters' instruction on term limits"); Schaefer v. Townsend, 215 F.3d 1031 (9th Cir. 2000) (striking down a California law that required congressional candidates to live in the state for a certain time before the election); Cartwright v. Barnes, 304 F.3d 1138 (11th Cir. 2002) (upholding a Georgia law requiring that federal candidates obtain signatures from a certain percentage of registered voters to appear on the ballot).




	56.
	Lopez, 514 U.S. 549, 567 (1995). Justice Stevens dissented in Lopez.




	57.
	See supra note 29 and accompanying text. Justice Kennedy is the only Justice to have voted with the majority in both Lopez and Term Limits.




	58.
	See, e.g., Marks, supra note 55, at 541; Sullivan, supra note 3, at 102. See also Sullivan, supra note 3, at 106 ("Narrow interpretation of Congress's commerce power is the flip side of imposing on Congress an external, federalism-based constraint: both protect the states from the reach of federal legislative power.").




	59.
	529 U.S. 598 (2000) (finding that Congress lacked authority to enact the Violence against Women Act under either the Commerce Clause or the Fourteenth Amendment. This Commerce Clause jurisprudence has itself arguably been somewhat limited by Raich v. Gonzales, which held that the Commerce Clause allows Congress to ban home-grown cannabis even in states that have approved its use for medicinal purposes. Raich, 545 U.S. 1 (2005)).




	60.
	Contra Marks, supra note 55, at 570 ("More significant and immediate change will most likely be seen in cases falling outside the Commerce Clause. The Court may find ways, through a resuscitated Tenth Amendment, to empower states on such issues as immigration or affirmative action.").




	61.
	See, e.g.,  Sullivan, supra note 3, at 93; Zibart, supra note 34, at 511 (characterizing Justice Breyer's opinion, in contrast, as "embrac[ing] more diffuse notions of the boundaries between the federal branches"); Henry L. Chambers, Jr. & Dennis E. Logue, Jr., Separation of Powers and the 1995-1996 Budget Impasse, 16 St. Louis U. Pub. L. Rev. 51, 55 (1996) ("Unfortunately, the Court may show similar disregard for carefully negotiated political agreements which probe the boundaries of the separation of powers.").
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