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Summary

On May 23, 2005, during President George W. Bush's second term, then-Office of Management and Budget (OMB) Director Joshua B. Bolten issued a memorandum to the heads of agencies. The memorandum announced that OMB would involve itself systematically in some aspects of how agencies execute laws related to mandatory spending. Under the process outlined in the OMB memorandum, if an agency wished to use discretion under current law in a way that would "increase mandatory spending," the memorandum required the agency to propose the action to OMB. Such actions might include regulations, demonstration program notices, and other forms of program guidance. For purposes of OMB's process, an increase was defined as spending more than the amount that the Administration assumed in its most recent projection of what is required under current law to fund the mandatory spending program. To offset such a difference in spending, the memorandum also required the agency to propose actions that would "comparably reduce" mandatory spending. The memorandum did not address, however, whether agencies' administrative actions and corresponding spending changes would be consistent with congressional intent or expectations, or whether agencies' proposals and OMB's decisions would be transparent to Congress and the public.

For the most part, mandatory spending programs are provided for in substantive laws under the jurisdiction of House and Senate authorizing committees. The Administration characterized the OMB review process as "augmenting its ... controls" on agency decisions. It also referred to the process as "administrative PAYGO." In using the term "PAYGO," the Administration juxtaposed this OMB involvement in agency decision making with a statutory and comparatively transparent mechanism that Congress has used when carrying out its legislative function.

In 2009, the Barack Obama Administration said it would continue the OMB memorandum's process. After several years of implementation, however, very little is publicly known about the scope and effect of OMB's process, the rationales for OMB determinations, or whether the process has achieved its stated purpose of constraining mandatory spending. In one case, concerning a program in the U.S. Department of Agriculture, some details about OMB's process were disclosed publicly in June 2010. The disclosure prompted congressional concerns about the relationships between congressional intent, agency policy implementation, and the role of OMB. Even though OMB's process is not transparent, it is possible to analyze some of the memorandum's other potential implications, if its process were used. While potentially limiting spending, the OMB process may have measurable effects on program outcomes for entitlement programs, for example, and may impose administrative burdens on federal agencies. Moreover, if agencies experience difficulty in identifying plausible offsets, it is conceivable that agencies may choose to not consider, pursue, or submit to OMB an administrative action that would cost money, regardless of the agency's perception of a policy's merits or whether it would be consistent with congressional intent. Differences may arise between OMB and CBO baselines of projected federal spending.

In approaching the subject of OMB controls on agency mandatory spending, Congress might assess at least five general options. First, if Congress sees no need to engage in lawmaking or oversight of the process, it might continue with the status quo. Second, if Congress wished to learn more about the process, Congress could conduct oversight. If Congress wished to address the topic prospectively through lawmaking, Congress might consider three other options: increasing transparency of OMB's process, legislating in greater detail, or modifying how OMB's process operates.







OMB Controls on Agency Mandatory Spending Programs: "Administrative PAYGO" and Related Issues for Congress



On May 23, 2005, during the first year of President George W. Bush's second term, OMB issued a memorandum to the heads of departments and agencies.1 (See Appendix A for a facsimile of the memorandum.) Joshua B. Bolten, Director of OMB at that time, wrote that "effective immediately," OMB would involve itself systematically in some aspects of how agencies execute laws related to mandatory spending. For the most part, mandatory spending programs are provided for in substantive laws under the jurisdiction of House and Senate authorizing committees. Congress typically vests authority to implement these laws in agencies. Mandatory spending accounts for more than half of the federal government's annual outlays.2 (See Appendix B for tabular displays of FY2009 mandatory outlays broken out by authorizing committee and programmatic area.) Discretionary spending, by contrast, is provided in annual appropriations acts under the jurisdiction of the House and Senate Appropriations Committees.

In issuing the OMB memorandum, the Bush Administration's stated goal was to restrain federal spending growth for mandatory spending programs. If an agency wished to use discretion under current law in a way that would "increase mandatory spending," the memorandum required the agency to propose the action to OMB. For purposes of OMB's process, an increase was defined as spending more than the amount that the Administration assumed in its most recent projection of what is required under current law to fund the mandatory spending program. To offset such a difference in spending, the memorandum also required the agency to propose actions that would "comparably reduce" mandatory spending. The memorandum did not address, however, whether agencies' administrative actions and corresponding spending changes would be consistent with congressional intent or expectations, or whether agencies' proposals and OMB's decisions would be transparent to Congress and the public. The Administration elsewhere characterized the process as "augmenting its ... controls" on agency decisions, and, in addition, referred to the process as "administrative PAYGO."3 In using the term "PAYGO," the Administration juxtaposed this OMB involvement in agency decision making with a different, statutory mechanism that Congress has used when carrying out its power of the purse and legislative function (see Box 1). In 2009, the Barack Obama Administration said it would continue the OMB memorandum's process.4 After several years of implementation, however, very little is publicly known about the scope and effect of OMB's process or the rationales for OMB determinations. In one case, some details about OMB's process were disclosed publicly in June 2010, which prompted congressional concerns about agency policy implementation and the role of OMB.

Using available information, this CRS report focuses first on the OMB May 2005 memorandum and the process it outlines. The report then discusses one case where the process appears to have been implemented. It then discusses other potential implications, if the OMB process were widely utilized in practice. Next, the report discusses potential options for Congress. Finally, Appendix C of the report discusses how Congress in other contexts has responded legislatively to the prospect of (1) agencies operating under broad grants of discretion to implement laws, and (2) the President's involvement in agency decision making through OMB. This report's analysis draws on these precedents, which may inform congressional consideration of options related to the OMB memorandum and its use on behalf of the President.


OMB Memorandum and Related Announcements


February 2005 Bush Administration Announcement

The Bush Administration first announced plans to implement this "administrative PAYGO" process in February 2005, shortly after President Bush was inaugurated for his second term.5 Specifically, the Administration said OMB planned to establish an "internal review process that requires agencies, when proposing substantial administrative decisions that increase mandatory spending, to also propose other offsetting administrative decisions that reduce mandatory spending." This approach, the Bush Administration said, would accompany an Administration legislative proposal to restore some aspects of a statutory budget enforcement process often referred to as "pay-as-you-go" (PAYGO). Box 1 discusses "statutory PAYGO," which is different from the OMB process in several significant respects, including stages of the budget process in which activities occur, the actors who are involved, and transparency to Congress and the public.6








	
Box 1: Juxtaposition with "Statutory PAYGO"

In using the term "PAYGO," the Bush Administration juxtaposed the planned OMB "internal review process" with a different, statutory budget enforcement mechanism that previously had been in effect from 1991 through 2002. The latter process—generally referred to as "pay-as-you-go" (PAYGO)—was established by the Budget Enforcement Act of 1990 (BEA; P.L. 101-508; 104 Stat. 1388-573), after negotiations between Congress and President George H.W. Bush. The statutory PAYGO process played a significant role in enforcing budget policies, specifically with respect to the consideration of revenue and mandatory spending legislation. As enacted, the BEA imposed a deficit neutrality requirement on mandatory spending and revenue legislation. Enacted legislation providing for new mandatory spending or decreasing revenues for a fiscal year could not result in a net cost for that year. (OMB would track these estimates on what some observers colloquially would call a "scorecard.") Otherwise, the law would require the President to issue a sequestration order to remedy the violation through automatic, across-the-board spending reductions in non-exempt mandatory programs. The statutory PAYGO process generally was intended to preserve deficit reduction by keeping a deficit from being increased or surplus from being decreased. The process was transparent to Congress and the public through extensive and prompt reporting (104 Stat. 1388-586).

These statutory PAYGO procedures did not apply to discretionary spending, which was subject to separate budget enforcement procedures. In addition, statutory PAYGO dealt only with the budgetary impact of legislation considered by Congress. It was not intended to address changes in the level of mandatory spending and revenue that might occur under current law (e.g., due to changes in the economy, demographic trends, or agencies' use of discretion in conformance with congressional intent and expectations). The statutory PAYGO process was extended twice and effectively was terminated in 2002 (P.L. 107-312). The George W. Bush Administration later submitted draft legislation to Congress that would have restored a PAYGO process, albeit for mandatory spending legislation only. That is, under the Administration's proposal, legislation that would reduce revenues would not have been subject to PAYGO requirements, and revenue increases could not have been used to offset mandatory spending increases. A new, comprehensive version of statutory PAYGO (i.e., addressing both mandatory spending and revenue legislation) was enacted in 2010, as Title I of P.L. 111-139, with no expiration date.








Due to the differences, a lack of information about how the OMB process has been used in practice, and absence of the term "administrative PAYGO" in the underlying OMB memorandum, this CRS report generally refers to "the OMB May 2005 memorandum" or "the OMB process" instead of "administrative PAYGO."


OMB May 2005 Memorandum

On May 23, 2005, then-OMB Director Bolten followed up on OMB's announcement by issuing a two-page memorandum to heads of departments and agencies with directions for agencies (see Appendix A). As of this CRS report's writing, the memorandum remains virtually the only published source of transparency into OMB's process. With a stated goal of "restraining Federal spending growth," Director Bolten wrote that effective immediately, agencies were required to follow certain steps regarding "administrative actions" that would "increase mandatory spending."7 The memorandum further explained and defined the latter two quoted terms.


Definitions of Administrative Actions  and Increase in Mandatory Spending

With regard to the term "administrative actions," the memorandum identified two types of administrative actions that could have the impact of increasing mandatory spending: those actions that are "required by law" and those that are "discretionary." The memorandum defined the second type, "discretionary administrative actions," as including "regulations, demonstrations, program notices, guidance to states or contractors, or other similar actions not required by law that would increase mandatory spending."8 Notably, the memorandum also stated that "the term 'administrative action' includes actions not normally subject to OMB review,"9 suggesting that this process would systematically involve OMB in agencies' decision making in new ways.

The memorandum also defined "increase in mandatory spending," as "an increase relative to the projection in the most recent [President's annual budget request] or Mid-Session Review of what is required, under current law, to fund the mandatory-spending program."10 In OMB documents, these projections are called "current services estimates" or "baseline projections of current policy,"11 and are based on the Administration's economic and programmatic assumptions.


Agency Submission of Administrative Actions to OMB

Procedurally, the memorandum required agencies to include in their annual budget requests to OMB a list of "all administrative actions planned or anticipated for the fiscal year covered by the submission that would increase mandatory spending in that or any subsequent fiscal year."12 OMB did not address whether these "planned or anticipated" actions similarly would appear in the President's budget submission to Congress or in agencies' more detailed budget submissions. At any point in time between one year's annual budget submission to OMB and the next, the memorandum furthermore required agencies to "advise OMB of any anticipated administrative action that would increase mandatory spending as soon as possible after the agency becomes aware that the action is likely to occur."13 Each of these notification requirements appeared to hold regardless of whether the "planned" or "anticipated" administrative actions were considered to be required by law or subject to an agency's discretion. Other language in the memorandum suggested that OMB would treat all such "planned" and "anticipated" administrative actions as having been "proposed" by the agency to OMB.14

OMB provided further direction on how agencies should make these "proposals." If an agency submitted to OMB a discretionary administrative action that would increase mandatory spending, OMB said the agency also would be required to "include one or more proposals for other administrative actions ... that would comparably reduce mandatory spending."15 Requests for exceptions to the requirement for offsets would need to come from the agency head, and such requests would be "granted" by the OMB Director only "in light of extraordinary need or other compelling circumstances."16 An agency head would be allowed to "appeal" to the "Budget Review Board."17 Alternatively, if an agency determined that an action would increase mandatory spending but is "required by law and therefore does not permit the exercise of discretion," OMB directed that "the agency's general counsel must provide an opinion explaining that conclusion."18 In either case, OMB directed that "[a]ll materials submitted to OMB in this context should include a first-year cost estimate and, whenever possible, five- and ten-year cost estimates provided by the agency's chief actuary or, in the absence of an actuary, the chief budget or policy officer."19


OMB Responses to Agency Submissions

The memorandum also discussed what might happen after an agency submits these planned and anticipated actions to OMB. In some cases, if OMB were to determine that an offset is "inappropriate," the memorandum said OMB may "request" that the agency submit "alternative offsets."20 Alternatively, if an agency were to submit a discretionary administrative action without an offset, it would be "returned to the agency for reconsideration."21 The latter language is identical to what OMB's Office of Information and Regulatory Affairs (OIRA) uses in the context of reviewing agencies' draft proposed and final rules. When OMB reviews rules, OMB says a return for reconsideration may occur for a variety of reasons, including, among others, "if the quality of the agency's analyses is inadequate ... [and] if the rule is not consistent with ... the President's policies and priorities."22 During the Bush Administration, an OIRA Administrator referred to return letters as being OMB's "ultimate weapon" in influencing agencies' actions.23 (See Box 2 for discussion of OMB returns of draft rules for agency reconsideration, which may inform assessments of the potential effect of returns under OMB's May 2005 memorandum.24)








	
Box 2. OMB Returns of Draft Rules to Agencies for Reconsideration

Executive Order (E.O.) 12866 established a framework for presidential review of agency rulemaking and specified OIRA's process for reviewing certain draft rules.25 The E.O. also addressed the possibility of OIRA returning rules to agencies for reconsideration. Presidential review of rulemaking at times has sparked controversy in terms of its impact in specific policy areas; concerns about the prerogatives and roles of Congress, the President, and administrative agencies; and concerns about transparency of agency decision making. In some respects, E.O. 12866 indicates an expansive view of presidential authority to control agency rulemaking, which various observers have viewed positively and negatively. The E.O. does not authorize OIRA to "approve" or "disapprove" a draft rule. Rather, if statutory authority to promulgate rules is vested in an agency, as opposed to OMB or the President, it is up to the agency to decide whether to proceed with publication of a rule after it has been returned, or to accept OIRA's "suggestions." Nevertheless, agencies very rarely publish OIRA-returned rules or ignore substantive OIRA suggestions. Section 8 of the E.O. says that if OIRA returns a regulatory action to an agency for further consideration, the agency shall not issue the corresponding regulatory action, except to the extent doing so is required by law. However, the same section also says if an agency wants to issue a regulatory action in spite of an OIRA return, the agency head "may request Presidential consideration," as provided in Section 7 of the order. Section 7 says that if disagreements between agencies or between OMB and an agency cannot be resolved by OIRA (e.g., regarding how and whether to issue a regulatory action), then "[t]o the extent permitted by law," the conflict is to be resolved by "the President, or by the Vice President acting at the request of the President, with the relevant agency head," and ultimately that "the President, or the Vice President acting at the request of the President, shall notify the affected agency and the Administrator of OIRA of the President's decision with respect to the matter." As discussed in a CRS report, E.O. 12866 "mitigates the potential controversy that this type of presidential displacement of agency authority could generate by providing that this authority is to be exercised 'only to the extent permitted by law,' thereby giving an agency head the opportunity to argue in a given case that the President could only issue an advisory opinion, but it seems that the potential implication of this provision is that the President is perceived as having determinative authority in this context."26









Subsequent Public Announcements

After issuing the memorandum, OMB briefly cited it and some of its requirements in Circular No. A-11, an annual document that directs agencies in how to prepare budget requests.27 The Bush Administration also included short descriptions of the memorandum's controls in subsequent presidential budget requests, which said the OMB memorandum continued to be in effect.28 During the remainder of the Bush Administration, it seems that no further information about the OMB memorandum and its utilization was publicly released.

Shortly after President Obama took office in January 2009, the Obama Administration indicated it would continue to implement the OMB memorandum's procedures in some form. After a March 2009 hearing, Ranking Member Paul Ryan of the House Budget Committee posed several questions for the record to OMB Director Peter R. Orszag about the OMB May 2005 memorandum. Specifically, he asked if the Obama Administration was continuing to use the memorandum's process; if the Administration had made any related changes to its baseline; what any such baseline changes and their budgetary impacts were; and for an "account of all administrative actions affecting levels of mandatory spending that have been implemented since January 20, 2009, or which are assumed in your budget." 29 Director Orszag responded that the Obama Administration supported continuation of the OMB process and furthermore that it planned to implement it relative to the current services baseline in the President's FY2010 budget proposal, "except where it is appropriate to waive Administrative PAYGO in accordance with established procedures."30

In addition, Director Orszag said the upcoming FY2010 Analytical Perspectives volume of the President's budget proposal would "provide information on the budgetary impact of regulations and other important baseline assumptions." In this response, Director Orszag referred to a section of the Analytical Perspectives volume that identifies "some," but not all, of the "major programmatic assumptions" that may affect the Administration's baseline estimates.31 Conceivably, such a list might include some, but not necessarily all, of any planned changes in mandatory spending that result from the OMB May 2005 memorandum's process.32 However, without greater transparency into OMB's and agencies' activities, it is not clear these instances could be identified.

After the March 2009 hearing, little information about the OMB memorandum and its utilization was forthcoming. Following the Bush Administration's practice, the Obama Administration referred to the OMB memorandum in the annual Analytical Perspectives volume, indicating the Administration would continue to implement its process.33


Further Information from OMB

An OMB representative provided some information about the May 2005 memorandum and its process in response to inquiries from CRS.34 According to the representative, similar activities had occurred before, but the May 2005 memorandum formalized them. Within OMB, the process is implemented in a decentralized way by the organization's Resource Management Offices (RMOs).35 The representative also said information about the process's scope and effect has not been made publicly available. Such proceedings and communications are considered by OMB to be pre-decisional and subject to restrictions outlined in Section 22 of Circular A-11.36 This section of the circular says, among other things, that "[p]olicy consistency between the President's Budget and the budget-related materials prepared for the Congress and the media is essential," and it points to a statutory provision that restricts agency officers and employees from submitting "to Congress or a committee of Congress an appropriations estimate or request, a request for an increase in that estimate or request, or a recommendation on meeting the financial needs of the Government" unless "requested by either House of Congress."37 As noted later in this report, Congress has legislated multiple exceptions to the statutory restriction.


Analysis of Potential Effects and Implications

As of the time of this report's writing, little more is publicly known about how widely the OMB memorandum has been used, whether it has been used consistently across agencies and policy areas, and what its effects have been. In addition, the Bush and Obama Administrations generally have not addressed whether agencies' and OMB's actions would be consonant with congressional intent or expectations. Even with a lack of transparency, it is nevertheless possible to analyze some of the memorandum's potential effects and implications, if the memorandum's process were used. Such analyses, may, in turn, highlight potential issues for Congress. In one case, an agency official broached the subject in a congressional hearing, as discussed below.


Example of OMB's Controls: Conservation Reserve Program (CRP)

OMB's controls on mandatory spending programs appear to have been used during implementation of the Conservation Reserve Program (CRP) in the U.S. Department of Agriculture (USDA). The CRP provides payments to farmers to take highly erodible or environmentally sensitive cropland out of production for ten or more years. CRP is the federal government's largest private land retirement program and was enacted in 1985. The 2008 farm bill allows USDA to enroll up to 32 million acres at any one time,38 with mandatory funding coming from USDA's Commodity Credit Corporation (CCC).39 Jurisdiction in Congress for CRP (for both authorization and funding since CRP is a mandatory program) resides in the House Committee on Agriculture and the Senate Committee on Agriculture, Nutrition and Forestry.

Congress may have the understanding that it has given USDA statutory authority and access to mandatory funding to enroll 32 million acres, as well as the expectation the authority would be used. However, the process outlined in OMB's May 2005 memorandum appears to have prevented USDA from reaching that goal, at least for a time. In testimony to Congress in June 2010, a USDA official acknowledged several obstacles that were imposed on agency action by OMB's process. Specifically, the testimony tied the Bush Administration's application of the OMB process to agency actions concerning the CRP. The testimony also cited a more recent application of OMB's process, in which spending reductions from changes to the federal crop insurance program apparently were used as offsets to enable CRP funding.

But [the current treatment of offsets to expand the Conservation Reserve Program] isn't the sole source of the problem that we confront both in dealing with the Administration PAYGO problems that we face day or day [sic] or the ones that Congress faces. Basically we have ended up in a situation where even going back to the previous Administration there were efforts to make modifications to the CRP program that required offsets, and there were a number of tradeoffs that were made in terms of efforts to pay for programs. The previous Administration wanted an open access initiative applied to CRP... They were required to pay for that and so in order to pay for it, they modified their assumptions concerning CRP participation... They didn't implement the program, and during the transition [to the Obama Administration] OMB applied those PAYGO savings to deficit reduction and so we lost it. When we then decided to try to find a way to allow for an extension of expiring CRP contracts last year, we had to pay for it, and so we went back and made an assumption about future CRP signup in order to get the money to pay for the extensions last year. So that meant as we start looking at an open signup this year with the goal to maximizing CRP participation at [32 million acres], we are basically stuck with an offset... About $300 million of administratively required PAYGO offsets. 40

To put the testimony in context, fewer than 32 million acres are enrolled in CRP, and the USDA baseline reflected only the enrolled acres. Thus, apparently the USDA baseline did not contain sufficient funding to enroll the additional acres to reach 32 million acres, even though USDA has the legislative authority up to 32 million acres. CRP program activity essentially appears to have been limited by the Administration's baseline under OMB's controls.

Table 1 shows that USDA's baseline in February 2010 assumes that 30 million acres will be enrolled in CRP from 2011 to 2014. Conversely, CBO's concurrent baseline in March 2010 assumes nearly full enrollment during those same years, at 31.8 to 31.9 million acres. During the 2011-2014 period, the difference between CBO's and USDA's baseline assumptions ranges from 1.5 million acres to 1.9 million acres, with USDA assuming lower enrollment (and thus lower outlays). This difference gives rise to tension between Congress and USDA/OMB over whether additional CRP enrollment to reach the 32 million acre cap should be required to be offset.




Table 1. Differences in CRP Acreage Enrollments in CBO and USDA Baselines

(million acres)



















	 


	2010

	2011

	2012

	2013

	2014

	2015

	2016

	2017

	2018

	2019




	CBO March 2010 baseline

	31.7

	31.8

	31.8

	31.9

	31.9

	31.9

	31.9

	31.8

	31.9

	31.9




	USDA February 2010 baseline

	31.4

	30.2

	30.0

	30.0

	30.4

	31.2

	31.8

	31.9

	31.9

	31.9




	Difference

	0.3

	1.6

	1.8

	1.9

	1.5

	0.7

	0.1

	-0.1

	0.0

	0.0








Source: CRS, compiled from Congressional Budget Office March 2010 baseline for CRP (unpublished), and USDA Office of the Chief Economist, "USDA Agricultural Projections to 2019," OCE-2010-1, February 2010, p. 67, at http://www.ers.usda.gov/Publications/OCE101/OCE101.pdf.





The process outlined by OMB's May 2005 memorandum appears to have required USDA to find offsets in other mandatory programs when it wanted to increase CRP acres—an activity that would cost more but which Congress already had authorized USDA to do, both in statute and for which CBO has projected outlays in its baseline. Likewise, if USDA wished to use its authority to implement administrative initiatives that are within the scope of the CRP authorizing language provided by Congress (such as the Open Access program or programs to help certain species such as the sage grouse), OMB's process would appear to require USDA to find offsets before funding became available to implement those actions.

The effect of OMB's process on CRP appears to have become an issue during the Bush Administration, as implied in the testimony excerpted above. According to the USDA testimony, the Bush Administration wished to fund an Open Access initiative. In order to fund the initiative under OMB's process, the Administration modified its assumptions concerning CRP participation in a way that reduced costs and freed up funds. However, the Open Access initiative ended up not being implemented, leaving the freed-up funds still to be utilized. During the presidential transition, however, OMB allocated the freed-up funds to deficit reduction rather than other purposes, such as CRP. During the Obama Administration, according to the testimony, offsets were needed again when USDA wanted to increase CRP enrollment. This came to light in a more transparent way during the recent renegotiation of the Standard Reinsurance Agreement (SRA) for the federal crop insurance program.41 A USDA press release that announced the final SRA agreement states that

[T]he Administration is also ensuring that $2 billion in savings from the new Standard Reinsurance Agreement will be used to strengthen successful, targeted risk management and conservation programs and that $4 billion will be used to reduce the national deficit. The $2 billion that will be invested in Farm Bill programs include releasing approved risk management products, such as the expansion of the Pasture, Rangeland, and Forage program [a crop insurance program]; providing a performance discount or refund, which will reduce the cost of crop insurance for certain producers; increasing Conservation Reserve Program (CRP) acreage to the maximum authorized level; investing in new and amended Conservation Reserve Enhancement Program initiatives; and investing in CRP monitoring.42

These are activities for which Congress appears to have had the understanding it had already provided funding to USDA (indicated by CBO's baseline assumptions shown in Table 1, through the statutory instructions to use the Commodity Credit Corporation to pay for CRP, and the authorities for the Federal Crop Insurance Corporation). The perceived need for offsets appeared to come from within the Bush and Obama Administrations, and particularly from OMB, as indicated in the testimony above.

As a result, an agricultural newsletter reported that the House Agriculture Committee was interested in OMB's process and might call a hearing.43 The newsletter also quoted the committee's Chairman Collin C. Peterson as saying,

[W]ait a minute. We have already authorized the CRP at 32 million acres. But it turns out that OMB had already capped CRP at a lower level and used part of the money for the Open Access program. OMB is not supposed to do that. They are undermining the authority of the authorizing committees.44

USDA reportedly said that it would cooperate by providing information to Congress.

As for whether there could be a pattern of OMB redirecting funds in past years, [USDA Secretary Tom] Vilsack said that "Honestly, I don't know enough about the details of OMB's machinations. I just know that I am focused on trying to get those 32 million acres in CRP, which I think we are going to get done. We will cooperate with the committee and we will provide them with all the information that they are seeking."45

The effect of budgetary offsets created by the Administration and used in the OMB process may also affect the official CBO baseline used by Congress. For example, the offset used to increase CRP that was cited in the USDA press release above was savings from the renegotiation of the Standard Reinsurance Agreement for crop insurance. In the spring of 2010, on the expectation that USDA would adopt some savings administratively through the SRA, the March 2010 CBO baseline—released before the final SRA agreement was reached in June 2010—reflected a reduction by incorporating a placeholder of $3.9 billion of savings from the SRA. A future CBO baseline is expected to fully incorporate the final SRA under CBO assumptions, which might result in a different amount than USDA's estimate of $6 billion of savings. Moreover, the Administration's assertion that it is "reinvesting" $2 billion from the SRA savings into the farm bill baseline for CRP and other crop insurance programs may or may not be fully reflected in CBO's baseline, again depending on the potential for different budgetary assumptions used for OMB's process and CBO's official baseline.

Thus, some Members of Congress, especially those on the Agriculture committees, have expressed concern that USDA has taken action that will reduce the funds available to Congress to write the next farm bill in 2012.46 Less may be available either because OMB applies administrative savings to deficit reduction, or CBO's assumptions do not reflect the same increase in the baseline as the Administration asserts was added to the programs through OMB's process. These Members expressed concerns about preserving the CBO baseline, so that Congress can make decisions of how to reallocate funds within the agricultural budget, or comply with possible congressional directives to reduce the deficit via budget reconciliation. In both of these cases, the Agriculture committees could make similar reductions to crop insurance, but the difference is that the savings could be available for legislative offsets through statutory PAYGO, rather than be used as offsets for an OMB process that some in Congress might question.


Other Potential Effects and Implications47

The CRP example illustrates one instance in which OMB appeared to exercise influence over an agency's mandatory spending program. However, without more information about when and how this process has been implemented, it is not possible to say whether the example is typical. Furthermore, as noted earlier, OMB told CRS that the process outlined in OMB's May 2005 memorandum has not been implemented in a centralized manner.48 Therefore, it is possible the process may have been implemented inconsistently across OMB's Resource Management Offices and, as a result, in different ways across agencies and programs. Given the lack of transparency surrounding this process, it is not possible to determine the extent to which the process has been used or enforced, nor is it possible to determine whether or not the process has achieved its stated purpose of containing increases in mandatory spending from discretionary administrative actions.

Nevertheless, the CRP example does highlight some potential broader implications of this OMB process. For one thing, it suggests that the OMB process may have measurable effects on program outputs and outcomes. In the case of CRP, this process appears to have affected the number of acres that were enrolled in the program. By extension, such a process also could affect the number of individuals enrolled in benefits programs, like Medicaid or Supplemental Security Income (SSI), and the services they receive. In addition, there may be instances in which this process may impose administrative burdens on federal agencies. When agencies "propose" an administrative action for OMB's review, staff in program offices, budget or actuarial offices, and general counsel offices must develop five- and ten-year cost (or savings) estimates, as appropriate, and determine whether or not the action is required by law (or discretionary). If agencies are engaging in such activities for every discretionary action that technically is covered under the OMB memorandum's definitions—that is, every program notice, every piece of guidance to states or contractors, etc.—this could result in an increase in the workload of relevant staff and result in less effort focused on other tasks. Moreover, if agencies experience difficulty in identifying plausible offsets, it is conceivable that their behavior may be altered. For example, agencies may choose to not consider, pursue, or submit to OMB an administrative action that would cost money, regardless of the agency's perception of a policy's merits or whether it would be consistent with congressional intent. Because OMB's process is not transparent outside the executive branch, agencies might furthermore be hesitant to discuss such policy options and trade-offs with congressional authorizing committees.


Potential Issues and Options for Congress

OMB's effort to exercise more systematic control over agency mandatory spending is fairly recent, but many related issues have arisen in the past. The Framers of the Constitution intended for Congress, the President, and the courts to share power over the national government, subject to checks and balances from each other. Consequently, as Congress and the President pursue their policy preferences, they may cooperate or compete for control of agencies and the policies they implement. In addition, with the advent of the "administrative state"—that is, expansion in the size and scope of federal government at the turn of the 20th century—Congress granted increasing discretion in many policy areas to administrative agencies.49 In response, Congress has shown ongoing interest in monitoring, regulating, and publicizing how agencies use discretion.50 The institutional presidency also expanded in the 20th century in several respects, especially with the establishment of OMB and its growing role in helping the President to pursue his or her policy preferences.51 Consequently, Congress also has shown considerable interest in the possibility of presidential influence on, and interventions in, agency decision making through OMB.52


Prior Congressional Approaches to Similar Issues of Agency Discretion and OMB Involvement

In Appendix C, this report reviews selected instances when these issues arose and ways in which Congress responded. These include the Administrative Procedure Act (APA), which Congress passed in 1946 in order to bring transparency and public participation to agencies' use of discretion through rulemaking.53 The APA facilitated congressional oversight by defining certain kinds of discretionary actions as "rules," requiring agencies to formally articulate proposed rulemakings in advance of implementation, and allowing interested stakeholders to act as extensions of Congress for purposes of "fire-alarm" oversight.54 This transparency also facilitated Congress's ability to influence rulemaking through the use of appropriations restrictions.55 It should be noted, however, that rules may encompass only a small portion of the discretion that agencies exercise. A prominent administrative law scholar argued that most agency decision making is informal activity—that is, use of discretion not covered by the APA and largely unregulated.56

Furthermore, OMB sometimes has been involved in agency decision making, as discussed in Appendix C. In some instances, Congress gave OMB a role in agency decision making through statutory requirements, when doing so served Congress's legislative purposes. At other times, various Presidents initiated OMB's involvement in order to pursue their policy preferences. In both cases, Congress responded to the prospect or reality of OMB's involvement with statutory directions, constraints, and transparency requirements. In other cases, OMB itself has provided for some level of transparency. If Congress wishes to consider options related to the OMB May 2005 memorandum, the following four examples of OMB involvement in agency decision making, along with related congressional responses, may suggest approaches.


	Agency submissions of budget information and requests. The Budget and Accounting Act of 1921 required agencies to submit budget requests to the President for potential modification, before the requests are submitted to Congress.57 OMB administers this process on the President's behalf. In multiple cases, Congress has legislated statutory exceptions to this law and thereby allowed direct submissions of budget information to Congress, in order to provide agencies with some independence from the policy preferences of the President or to improve congressional access to agency information.

	OMB clearance of agency testimony and draft legislation. Executive Order (E.O.) 8248 established a process for OMB to "clear" and "coordinate" numerous types of agency communications with Congress, including testimony and correspondence, before agencies submit them to Congress.58 In this area, as well, Congress has acted to provide some agencies with statutory authority to directly submit such materials to Congress, in order to provide them with some independence from the policy preferences of the President or to improve congressional access to agency information.

	OMB and the Paperwork Reduction Act. Congress passed the Paperwork Reduction Act to provide central leadership and oversight of government-wide efforts to reduce paperwork burden on non-federal persons.59 The law established the Office of Information and Regulatory Affairs (OIRA) within OMB. OIRA is authorized by law to approve or disapprove agency information collection requests, but this approval process is subject to certain requirements for transparency and public participation.

	OMB review of agency rules and guidance documents. The rulemaking process that the APA established also facilitated the eventual start of "presidential review" of agency rulemaking, which has been undertaken in one form or another since 1971. The current process was established through E.O. 12866.60 The E.O. requires departments and agencies (but not independent regulatory agencies) to submit all "significant" proposed and final regulatory actions to OIRA for review before they are published in the Federal Register and take effect. OIRA may return some draft proposed and final rules to agencies for "reconsideration," as discussed in Box 2. The E.O. requires some transparency for "formal" OIRA reviews of draft proposed and final rules, but not for "informal" reviews. Congress has used statutory provisions added to OMB's appropriation to limit the scope of certain OMB reviews.



Discussion in Appendix C of the APA and four examples of OMB involvement in agency decision making (and associated congressional responses) may inform congressional consideration of potential options that relate to the process outlined in OMB's May 2005 memorandum.


Potential Options for Congressional Consideration

The process outlined by OMB's May 2005 memorandum may raise issues for Congress relating to congressional intent for mandatory spending, agency use of discretion, and the possibility of OMB involvement in agency decision making on behalf of the President. In approaching the subject of OMB controls on agency mandatory spending, Congress might consider at least five general options. First, if Congress sees no current need to engage in lawmaking or oversight of the process, it might continue with the status quo. Second, if Congress wished to learn more about the process, as practiced currently or in the past, Congress could conduct related oversight through hearings and inquiry. In posing certain questions, scrutiny associated with this kind of oversight may indirectly affect how OMB implements its process. In addition, Congress might wish to have more information before considering legislative options, if it were concerned about potential unintended consequences from legislating. If Congress wished to address the topic prospectively through lawmaking, Congress might consider three additional options: increasing transparency of OMB's process, legislating in greater detail, or modifying how OMB's process operates. The latter three options also might be considered in combination. Each of the five general options is discussed below along with potential implications.


General Option 1: Continue with Status Quo

Congress might consider proceeding with the status quo. Under this option, the process outlined in the OMB May 2005 memorandum presumably would continue in some form with very limited transparency outside the executive branch. To the extent agency administrative actions already were subject to requirements for transparency and public participation (e.g., "rules" under the APA), these practices would continue. If the OMB process were utilized, the Administration would twice per year establish a baseline spending projection to which agency mandatory spending levels would be held, unless the Administration made exceptions or agencies could persuade OMB that cost-increasing administrative actions were required by law. Advocates of this option might argue that the President and OMB would use this process to prevent increases in mandatory spending that are not required by law, and that directing agencies in this way should be considered pre-decisional and therefore viewable only within parts of the executive branch until agencies act or otherwise are required to disclose actions. The Bush Administration justified use of the process by saying "[a] significant amount of Federal policy is made via administrative action, which can increase Federal spending, often on the order of tens of billions of dollars in entitlement programs such as Medicare or Medicaid," and that agencies "frequently initiate unplanned for and costly proposals."61

Critics of the status quo option might argue that the process outlined in OMB's May 2005 memorandum could be used by the President in an effort to displace statutory authority vested in agencies, and that agencies have a higher likelihood of following congressional expectations and intent than OMB, which acts on behalf of the President's policy preferences. Critics also might enlist arguments like those below, in support of alternative options to conduct investigatory oversight, increase transparency, legislate in detail, or modify OMB's process. A separate group of critics might view the status quo as providing inadequate leverage for the President, because OMB does not have explicit statutory authority to disapprove agency administrative actions.


General Option 2: Conduct Investigative Oversight of OMB's Process

As a second general option, Congress might conduct oversight through the use of hearings or other forms of investigative inquiry of how agencies and OMB have operated in the past, or currently operate, under OMB's process.62 In addition, if Congress wished to consider options that involve lawmaking, the use of oversight tools to gain more information about OMB's process might help prevent unintended consequences from legislating.

If Congress wished to learn more about the process, how it has been used, and what its effects have been, a number of topics might be investigated or studied. For example, little is publicly known about the scope and effect of OMB's controls on mandatory spending programs. Potential avenues of inquiry related to this topic might include the following:


	establishing which agencies and programs have been subject to OMB's process;

	determining what its effects on program outputs, outcomes, and spending have been;

	discovering what the process's impact has been on the activities, capacity, and workload of agency budget, legal, policy analysis, and program offices; and

	ascertaining how the process has worked in practice (e.g., the extent to which OMB has judged agency-submitted offsets to be "inappropriate," returned submissions for reconsideration, or granted exceptions to the process's offset requirement "in light of extraordinary need or other compelling circumstances").



In addition, it is not clear whether agencies' administrative actions and corresponding mandatory spending changes have been consistent with congressional intent or expectations. Related questions might include whether agencies have consulted with congressional authorizing committees before submitting administrative actions to OMB or taking action.

Another potential line of inquiry might involve how the Administration's baseline has been used. Because the OMB memorandum's definition of an "increase in mandatory spending" is relative to a baseline that is easily revised by OMB,63 it is conceivable that a President or OMB could use the baseline proactively as a policy lever in an attempt to direct agency uses of discretion in mandatory spending programs. For example, it is conceivable that an Administration might assume that a longstanding agency practice, which nevertheless is not required by law, does not continue. If discontinuance of the practice would save funds, an agency's plan to continue with the practice technically might be interpreted by OMB as an "increase in mandatory spending," which under the OMB memorandum would require the agency to propose offsets. Hence it is conceivable that OMB could proactively cause certain agency practices to become "proposals" for purposes of the OMB memorandum.64


General Option 3: Prospectively Increase Transparency of OMB's Process

Congress also might consider legislating on this subject to increase transparency prospectively. Especially in this area, prior congressional approaches to agency use of discretion and OMB involvement in agency decision making may inform congressional options (see Appendix C). As a threshold matter, additional transparency could be pursued on an agency-specific or government-wide basis. In either case, Congress might seek increased transparency at one or more stages of agency and OMB activity, including (1) at the time of initial agency submission of a "proposal" to OMB; (2) after an OMB determination, but in advance of agency implementation; (3) at the beginning of agency implementation; and (4) after implementation has begun. At stage (1), for example, Congress might consider as a model the exceptions it has legislated for submission of budget information or agency testimony directly to Congress before modification by OMB. Alternatively, Congress might consider establishing an APA-like or PRA-like process for agency submissions to OMB, the President, or an entity in the Executive Office of the President, albeit without allowing OMB to conduct "informal" reviews of the submissions before they are published for public comment. Analogous to the APA or PRA, such a process might provide for advance publication, public participation, and congressional insight into the trade-offs that OMB and agencies consider. Because this option would provide some advance notice to Congress, Congress might have an opportunity to conduct oversight or legislate on the topic. At stage (2), Congress might consider establishing an APA-like or PRA-like process for agency administrative actions reviewed and approved by OMB but not yet implemented. Such a process might provide for advance publication and public participation, while still allowing OMB to conduct a prior review.65 At stages (3) or (4), Congress might consider reporting requirements for agency administrative actions pursued after OMB review, including cost-increasing and cost-reducing actions. This option would not provide advance notice to Congress.

Advocates of increased transparency might argue that OMB's current process makes it difficult or impossible to know whether OMB and agencies were acting consistently with congressional expectations or intent. In addition, advocates might argue that administrative actions with substantial implications for spending are legislative in nature, even if they do not fall under the APA's definition of "rule," and therefore should be subject to transparency and public participation. Critics of increased transparency might argue that the transparency would weaken the President's influence over agencies, or that the President should have substantial leverage over agency mandatory spending activities. In addition, critics might argue that transparency would impede open communications within the executive branch on how to best implement current law.


General Option 4: Legislate in Greater Detail

If Congress were dissatisfied with the OMB process, Congress might consider legislating in greater detail to reduce the discretion that agencies might exercise when implementing mandatory programs. By reducing agency discretion, Congress might lessen the ability of OMB to involve itself in agency decision making and thereby potentially prevent deviations from congressional intent. Legislating in greater detail would be done at the agency or program-specific level by individual authorizing committees, if the committee process were used to move legislation.

Legislating in greater detail may put more responsibility on Congress to anticipate a range of implementation issues that otherwise could be left to agencies. If agencies are prevented from exercising authority to adjust the implementation of mandatory programs or pursue emerging policy priorities, the outcome of a program may rest more squarely with Congress. In addition, if detailed program parameters or requirements that are set in statute are not optimized initially and need to be adjusted (e.g., to fix a faulty assumption), legislative action may take relatively longer than administrative action. This could put program costs or participation in jeopardy compared to congressional intent.66 Depending on the direction of the change, revising legislative details could have adverse statutory PAYGO implications for authorizing committees that otherwise might not occur had implementation been left to an agency. Thus, there could be some substitution of budget challenges between OMB's process and legislating in detail. In some circumstances, Congress may be reluctant to "reopen" authorizing language before it expires because of unrelated program requests that could complicate the legislative process.


General Option 5: Statutorily Modify OMB's Process

Congress might consider statutorily modifying the process outlined in OMB's May 2005 memorandum, either on an agency-specific or government-wide basis. For example, Congress might enact into law OMB's process while giving OMB explicit authority to approve agency actions, perhaps modeled on the PRA (see Appendix C). Alternatively, Congress might prohibit OMB from implementing the memorandum, perhaps modeled on how Congress has restricted OMB reviews of agricultural marketing regulations (see Appendix C's discussion under "OMB Review of Agency Rules and Guidance Documents").67 Congress also could consider requiring reviews to be conducted by congressional authorizing committees or the Senate and House Budget Committees instead of OMB, perhaps by using CBO's baseline spending projection instead of the Administration's baseline, provided that the authorizing committees did not engage in executive functions.

Because many variations on this option could be considered, advocates and critics of these variations might bring to bear a variety of arguments in support or opposition. In many cases, procedural arrangements may have significant implications for power relationships among Congress, the President, and agencies. For example, it could be argued that giving statutory authority to OMB to approve or disapprove agency use of discretion for mandatory spending would give the President considerable legal leverage over the activities of agencies and enhanced bargaining power with Congress. Conversely, it could be argued that prohibiting OMB from conducting such reviews would strengthen Congress's influence over agencies' mandatory spending programs by limiting presidential influence. In any case, due to the lack of transparency of OMB's process outside the executive branch, Congress might wish to gain more information about past and current OMB and agency practices to inform future decision making and avoid unintended consequences.




Appendix A. Facsimile of OMB Memorandum M-05-13









	



	



	
















	



	



	










Appendix B. Tabular Displays of FY2009 Mandatory Outlays

The tables below provide several perspectives on how mandatory spending may be categorized, including by House authorizing committee (Table B-1), Senate authorizing committee (Table B-2), and programmatic area (Figure B-1 and Figure B-2).




Table B-1. Mandatory FY2009 Outlays, by House Authorizing Committee

($ in millions)










	House Authorizing Committee

	FY2009 Net Outlays




	Agriculture

	76,500




	Armed Services

	30,128




	Education and Labor

	2,439




	Energy and Commerce

	603,990




	Financial Services

	283,626




	Foreign Affairs

	-2,553




	Homeland Security

	954




	House Administration

	164




	Judiciary

	4,897




	Natural Resources

	-5,502




	Oversight and Government Reform

	39,605




	Science and Technology

	90




	Small Business

	1,210




	Transportation and Infrastructure

	15,369




	Veterans' Affairs

	48,812




	Ways and Means

	1,020,441




	Permanent Select Intelligence

	279




	Unassigned

	-26,820




	Total

	2,093,629








Source: CBO.


Notes: Outlay figures are net of offsets to gross mandatory spending. Offsets may include "offsetting receipts" (certain types of payments that federal agencies receive from the public and other government agencies), subsidy reestimates for credit programs, and changes for credit liquidating accounts. Entries with negative outlays indicate that offsets exceed gross mandatory spending (if any). CBO lists some outlays and offsets as "unassigned" to authorizing committees. These are listed separately in the table, in aggregate.










Table B-2. Mandatory FY2009 Outlays, by Senate Authorizing Committee

($ in millions)










	Senate Authorizing Committee

	FY2009 Net Outlays




	Agriculture, Nutrition, and Forestry

	91,968




	Armed Services

	126,304




	Banking, Housing, and Urban Affairs

	287,525




	Commerce, Science, and Transportation

	16,849




	Energy and Natural Resources

	5,168




	Environment and Public Works

	1,976




	Finance

	1,956,661




	Foreign Relations

	22,713




	Health, Education, Labor, and Pensions

	3,445




	Homeland Security and Governmental Affairs

	98,317




	Indian Affairs

	625




	Judiciary

	9,637




	Rules and Administration

	69




	Small Business and Entrepreneurship

	1,210




	Veterans' Affairs

	49,173




	Permanent Select Intelligence

	279




	Unassigned

	-578,290




	Total

	2,093,629








Source: CBO.


Notes: Outlay figures are net of offsets to gross mandatory spending. Offsets may include "offsetting receipts" (certain types of payments that federal agencies receive from the public and other government agencies), subsidy reestimates for credit programs, and changes for credit liquidating accounts. Entries with negative outlays indicate that offsets exceed gross mandatory spending (if any). CBO lists some outlays and offsets as "unassigned" to authorizing committees. These are listed separately in the table, in aggregate.














	Figure B-1. CBO Programmatic Display of Mandatory Spending (Part 1)




	



	
Source: CBO, The Budget and Economic Outlook: Fiscal Years 2010 to 2020, January 2010, p. 52.


Notes: The second part of CBO's Table 3-3 includes footnotes and is located in the next figure.

















	Figure B-2. CBO Programmatic Display of Mandatory Spending (Part 2)




	



	
Source: CBO, The Budget and Economic Outlook: Fiscal Years 2010 to 2020, January 2010, p. 53.


Notes: The first part of CBO's Table 3-3 is located in the prior figure.











Appendix C. Prior Congressional Approaches to Agency Discretion and OMB Involvement


Grants of Administrative Discretion and the Administrative Procedure Act

Congress historically has expressed strong interest that agencies execute laws in a manner that is consistent with congressional intent and expectations. As a result, Congress often legislates in detail when it directs agencies, or sometimes the President, to undertake certain tasks. At other times, however, when laws are formulated in ways that allow a measure of discretion in their implementation, Congress may use a variety of constitutional, statutory, and political tools to direct and constrain agencies (or the President) and hold them to account.68 When granting discretion to agencies, Congress's approach arguably reached a turning point with enactment in 1946 of the Administrative Procedure Act (APA).69 By that time, a variety of factors—including industrialization, urbanization, the Progressive Movement, efforts to combat the Great Depression, and two world wars—had led to an expansion in the scope of the federal government's activities. To deal with the complexity, "Congress had become a delegator, vesting much of its legislative authority in administrative agencies, and a great deal of the initiative for policy making and budgeting had passed to the executive branch."70 In response, Congress passed measures to enhance its lawmaking and oversight capacities. These laws included the APA, which among other things was enacted to subject agency use of discretion through rulemaking to transparency and public participation.71

As codified in Title 5 of the United States Code, the APA defines the term "rule," in part, as "the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy."72 The law also establishes procedural requirements for how agencies may make, amend, and repeal rules, which together generally are called "rulemaking."73 The law requires, among other things, that an agency publish a notice of proposed rulemaking in the Federal Register, afford interested persons an opportunity to participate in the proceeding through the submission of written comments, and when consideration of the matter is completed, incorporate in any adopted rules "a concise general statement of their basis and purpose." According to one scholar, because agencies were exercising delegated legislative authority, Congress's intention was that agencies' "processes should embrace the legislative values of representation, participation, and open information."74


Congressional Authorizations of, and Responses to, OMB Involvement in Agency Decision Making

Congress was not alone in noticing how agencies may exercise discretion. Presidents oftentimes pursue their policy preferences by attempting to influence or control agency decision making through organizational and procedural means. Consequently, various Presidents have initiated OMB's involvement in some agency decision making processes. In other instances, however, OMB's role began at the requirement of Congress through statute, when Congress wished for agencies to be subject to additional oversight or direction. As noted earlier, in many cases, Congress responded to the prospect or reality of OMB's involvement with legislation.


Agency Submissions of Budget Information and Requests

The Budget and Accounting Act of 1921 established in law the duty of the President to submit each year a single, consolidated budget proposal for congressional consideration.75 It meant that the President was responsible for making budget requests, so that each executive department and agency would no longer act independently of presidential direction. Support for the law grew out of Progressive Era views that placed little trust in legislative institutions and sought to shift more authority to executive institutions, and also emerged out of budgetary stresses from World War I.76 As amended and recodified, one of the act's key provisions restricts agency officers and employees from submitting "to Congress or a committee of Congress an appropriations estimate or request, a request for an increase in that estimate or request, or a recommendation on meeting the financial needs of the Government" unless "requested by either House of Congress" (31 U.S.C. § 1108(e)). Currently, OMB issues annual directions to agencies on how to put together budget requests for potential modification by the President, before the requests are submitted to Congress.77 OMB then manages the process of assembling the President's budget proposal. Over time, however, Congress has established multiple statutory exceptions to the law.78 These provisions allow or require certain agencies to provide budgetary information or annual budget requests directly to Congress without first submitting them to OMB or the President, or to provide them concurrently to Congress and the President, before potential modification by the President.79 OMB appears to acknowledge and abide by statutory authorities for agencies to directly submit budget and other information to Congress.80


OMB Clearance of Agency Testimony and Draft Legislation

Reorganization Plan No. 1 of 1939 transferred the predecessor of OMB to its location in the newly created Executive Office of the President.81 Executive Order (E.O.) 8248 followed soon thereafter to "effectuate the purposes" of the reorganization and provide "adequate machinery for the administrative management of the Executive branch of the Government" to the President.82 As amended, the E.O.'s Section II.2.(e) assigns to OMB the duty to "assist the President by clearing and coordinating departmental advice on proposed legislation." The E.O. effectively directs OMB to review and modify many documents that agencies produce for congressional recipients (e.g., testimony and correspondence), in order to ensure compliance with the President's policy agenda and coordination across agencies.

Congress sometimes has responded by providing agencies with statutory authority to submit such materials directly to Congress, bypassing OMB.83 OMB has said it recognizes such exceptions.84


OMB and the Paperwork Reduction Act85

The Paperwork Reduction Act (PRA) of 1980 established OIRA within OMB to provide central leadership and oversight of government-wide efforts to reduce unnecessary paperwork burden and improve management of information resources.86 The law was amended in 1995 (PRA of 1995).87 If a covered agency (departments, independent agencies, and independent regulatory agencies) wants to collect information from 10 or more non-federal persons, or to require 10 or more persons to provide information to a third party or to the public, that information collection or disclosure requirement probably is covered by the PRA. The law provides for transparency and public participation in several ways. After an agency submits its proposed information collection request to OIRA, the PRA requires OIRA to provide at least 30 days for public comment prior to deciding whether to approve the request.88 This comment period is in addition to the 60 days of public comment that are required prior to submission of the proposed collection to OIRA. OIRA maintains a daily-updated database showing each approved collection by agency, collection requests that are under review, collections that have been reviewed in the previous 30 days, and collections that have recently expired.89 The PRA also requires OIRA to keep Congress and congressional committees "fully and currently informed of the major activities" under the act.90 Specifically, the act requires OIRA to submit an annual report to the President of the Senate and the Speaker of the House of Representatives describing, among other things, the extent to which agencies have reduced information collection burdens on the public. To satisfy the requirement, OIRA develops an annual Information Collection Budget (ICB) by gathering data from agencies.91


OMB Review of Agency Rules and Guidance Documents92

The current process of presidential review of rulemaking was established by President William Clinton in October 1993 through E.O. 12866, which revoked previous orders.93 The E.O. requires departments and agencies (but not independent regulatory agencies) to submit all "significant" proposed and final regulatory actions to OIRA for review before they are published in the Federal Register.94 The order defines a "significant" regulatory action as one that may, among other things, have a $100 million impact on the economy, create a serious inconsistency with actions by another agency, or raise "novel legal or policy issues arising out of ... the President's priorities."95

OIRA conducts formal reviews under the E.O. that are subject to some transparency, but it also conducts informal reviews that are substantially not transparent. With regard to formal reviews, E.O. 12866 generally requires that OIRA complete them within 90 calendar days, and requires both the agencies and OIRA to disclose certain information about how the reviews were conducted.96 Specifically, the order says that agencies should identify for the public (1) the substantive changes made to rules between the draft submitted to OIRA for review and the action subsequently announced, and (2) changes made at the suggestion or recommendation of OIRA. OIRA also is required to provide agencies with a copy of all written communications with parties outside of the executive branch, and to maintain a public log of all regulatory actions under review. For some rules, there is an additional phase of "informal review" before a rule is officially submitted to OIRA. OIRA has indicated that it can have its greatest impact on agencies' rules during these informal reviews. Former OIRA Administrator John Graham indicated that agencies' "receptivity" to informal reviews may be enhanced by the possibility of a returned rule.97

In January 2007, President Bush issued E.O. 13422, which changed the regulatory review process in several ways. Among other things, the order required that every agency head designate a presidential appointee within the agency as a "regulatory policy officer" who could control upcoming rulemaking in the agency, and expanded OIRA review to include significant guidance documents.98 OMB characterized the executive order as a "good government" measure,99 but the changes were highly controversial and were viewed by some as a "power grab" by the Bush Administration.100 Many observers have viewed E.O. 13422 as part of a broader statement of presidential authority presented throughout the Bush Administration—from declining to provide access to certain information to presidential signing statements that indicated certain statutory provisions would be interpreted consistent with the President's view of the "unitary executive."101 On January 30, 2009, President Obama issued E.O. 13497, which revoked E.O.13422 and returned E.O. 12866 to its original form.102 Notably, however, on March 4, 2009, OMB Director Orszag issued a memorandum to federal agencies stating that agency actions and documents, including, "significant policy and guidance documents," would "remain subject to OIRA's review under Executive Order 12866."103 In contrast to OMB's formal review of rules, there is no requirement to disclose changes made to guidance as a result of OIRA reviews.

Congress has used provisions added to OMB's appropriation to limit the scope of certain reviews. For example, since 1983, language has been included in OMB's appropriation stating that none of the funds provided to OMB could be used for the purpose of reviewing any agricultural marketing orders issued by the Department of Agriculture "or any activities or regulations under the provisions of the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.)." 104 Members of Congress have inserted this restriction in each appropriation bill, asserting that the Department of Agriculture, not OMB, has statutory authority in this area.
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