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Summary

Recent Congresses and the Obama Administration have taken numerous actions to promote "insourcing," or the use of government personnel to perform functions that contractors have performed on behalf of federal agencies. Among other things, the 109th through the 111th Congresses enacted statutes requiring the development of policies and guidelines to ensure that agencies "consider" using government employees to perform functions previously performed by contractors, as well as any new functions. The Obama Administration has similarly promoted insourcing, with officials calling for consideration of insourcing in various workforce management initiatives.

Certain insourcing initiatives of the Department of Defense (DOD), in particular, prompted legal challenges alleging that DOD failed to comply with applicable guidelines when insourcing specific functions. The only court to reach the issue assumed, without deciding, that certain guidelines were legally binding. However, other courts have not addressed this issue because of questions about jurisdiction and standing. The parties initially conceded that such suits were cognizable under the Administrative Procedure Act (APA), which permits challenges to agency actions that are "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law," although the government has recently asserted that insourcing determinations are committed to agency discretion by law and, thus, not reviewable by the courts.

At first, there was some uncertainty as to whether the U.S. Court of Federal Claims had jurisdiction over such suits under the Administrative Disputes Resolution Act of 1996, or whether the federal district courts had jurisdiction under the APA. However, most courts to address the issue have found that the Court of Federal Claims has exclusive jurisdiction over challenges to insourcing determinations because such determinations are made in connection with "proposed procurements" and at least some contractors are "interested parties." Later, questions arose about whether contractors who meet the statutory standing requirements (i.e., are "interested parties") must also meet prudential standing requirements. These judicially self-imposed limits on the exercise of jurisdiction ensure that plaintiffs are within the "zone of interests" to be protected by the statutes they seek to enforce. Initially, judges on the Court of Federal Claims reached differing conclusions as to whether prudential standing requirements applied, although later decisions may suggest that any prudential standing requirements that apply could potentially be easily met. Most recently, the court has had to determine whether vendors whose contracts have expired have standing to challenge insourcing determinations, or whether such challenges are moot.

Other provisions of law could also potentially constrain whether and how agencies may proceed with insourcing in specific circumstances, or limit the activities that former contractor employees may perform after being hired by the federal government. These include (1) contract law, under which agencies could be found to have constructively terminated certain requirements contracts by augmenting their in-house capacity to perform services provided for in the contract; (2) civil service law, which would generally limit "direct hires" of contractor employees; and (3) ethics law, which could limit the involvement of former contractor employees in certain agency actions.

Members of the 112th Congress enacted legislation (P.L. 112-239) that calls for the Office of Management and Budget to establish "procedures and methodologies" for use by agencies in deciding whether to insource functions performed by small businesses, including procedures for identifying which contracts are considered for conversion and for comparing the costs of performance by contractor personnel with the costs of performance by government personnel.
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Introduction

While agencies are prohibited by federal law and policy from contracting out functions that are "inherently governmental,"1 other functions could potentially be contracted out.2 There has long been debate over both general government policies promoting the use of the private sector to perform "commercial functions,"3 and whether specific functions should be performed by government personnel or contractors.4 However, since 2008, the insourcing initiatives of recent Congresses and the Obama Administration have generated particular controversy.5 Several lawsuits have been filed challenging agencies' determinations to insource particular functions, and broader questions have been raised as to whether agencies' implementation of insourcing runs afoul of civil service, ethics, or small business laws. This report provides a brief overview of key legal issues related to recent insourcing initiatives. It will be updated as developments occur.

Background

Since January 1955, the federal government has consistently had policies promoting the use of the private sector to produce commercial products and perform commercial services, although the wording of such policies and, particularly, the degree to which they have been implemented by the executive branch have varied over time.6 The George W. Bush Administration, for example, promoted this policy vigorously under the name of "competitive sourcing" (later "commercial services management"), which was a key component of the President's Management Agenda.7 Its doing so prompted concern among some commentators, who asserted that competitive sourcing represented a concerted effort to shift work to the private sector and resulted in contractors performing functions that should have been performed by government employees.8

Responding, in part, to such concerns, the 109th Congress enacted legislation directing the Secretary of Defense to "prescribe guidelines and procedures for ensuring that consideration is given to using Federal Government employees for work that is currently performed or would otherwise be performed under Department of Defense [DOD] contracts."9 These guidelines and procedures are to ensure that "special consideration" is given to using government personnel to perform functions that


	had been performed by government employees at any time on or after October 1, 1980;

	are closely associated with the performance of inherently governmental functions;

	are performed under contracts that were not competitively awarded; or

	have been performed poorly by a contractor due to excessive costs or inferior quality.10



Subsequent Congresses expanded upon these requirements. First, the 110th Congress required that DOD guidelines and procedures also give consideration to using government employees to perform new functions, as well as those that had been contracted out.11 Then, the 111th Congress imposed similar requirements upon civilian agencies.12

When President Obama took office, these and related legislative actions13 were supplemented by a number of executive branch initiatives that also promoted insourcing of at least certain functions. President Obama himself paved the way for such initiatives with a March 4, 2009, memorandum on government contracting, which suggested that "contractors may be performing inherently governmental functions."14 Although explicitly focused on impermissible and inappropriate outsourcing of inherently governmental functions, this memorandum implied that at least certain functions that have been outsourced should be returned to government performance (i.e., insourced). DOD and the Office of Management and Budget (OMB) both subsequently issued additional guidance regarding insourcing. For example, in a May 28, 2009, memorandum, the Deputy Secretary for Defense called for the development of insourcing plans and stated that insourcing should be part of a "total force approach to workforce management and strategic human capital planning."15 OMB took a similar approach in its July 29, 2009, memorandum on "Managing the Multi-sector Workforce," directing agencies to conduct pilot human capital analyses of programs where the agency has concerns about reliance on contractors.16

The President's FY2011 budget submissions later reiterated the call for agencies to "be alert for situations in which excessive reliance on contractors undermines the ability of the Federal Government to control its own operations and accomplish its missions for the American people."17 DOD, in particular, heeded this call, with the Secretary of the Army testifying in February 2010 that the Army intended to insource 7,162 positions in FY2010 and 11,084 positions in FY2011 through FY2015.18 Such announcements prompted some commentators to object that DOD's insourcing initiatives had become a "quota driven exercise."19 These and subsequent insourcing initiatives generated several lawsuits, discussed in more detail below, alleging that DOD failed to comply with its own policies and procedures when determining to insource specific functions.20

Legal Issues

Because federal agencies have broad discretion in determining their own requirements and how they will meet these requirements, whether with their own employees or by contracting out,21 there do not appear to be any legal barriers to insourcing per se.22 However, various provisions of federal law could constrain whether and how agencies may proceed with insourcing in particular circumstances, as well as limit the activities that former contractor employees may perform after being hired by the federal government. These provisions include (1) the Administrative Procedure Act, which could potentially preclude agencies from implementing insourcing determinations that were not made in accordance with any applicable statutes, regulations, or guidelines; (2) contract law, under which agencies could be found to have constructively terminated for convenience, or even breached, certain requirements contracts by augmenting their in-house capacity to perform services provided for in the contract; (3) civil service law, which would generally limit "direct hires" of contractor employees; and (4) ethics law, which could limit the involvement of former contractor employees who are hired by the government in certain agency actions. No issues of small business law would appear to be implicated, even though small businesses are generally given special consideration under federal law,23 and some commentators have expressed concern that insourcing, at least as implemented to date, has disproportionately affected small businesses.24 However, the Obama Administration has provided that, as a matter of policy, agencies should place a lower priority on reviewing certain functions performed by small businesses when determining which functions should be insourced, as well as give small businesses preference when determining who performs work that remains in the private sector after related functions are insourced.25

The report does not address any limits on insourcing that may be imposed by agency personnel ceilings or caps, largely because such ceilings or caps pertain to agency personnel, not agency functions. While personnel and functions are obviously related, and there could potentially be instances where agencies experience difficulties in insourcing particular functions due to a lack of personnel, agencies could return functions to in-house performance without hiring new personnel.26 In addition, such caps or ceilings typically do not raise legal issues like those discussed herein.

Administrative Procedure Act and Insourcing Guidelines

Assuming that the decision to insource particular functions is not "committed to agency discretion by law,"27 as the government has recently asserted,28 the Administrative Procedure Act (APA) could potentially constrain such decisions by allowing challenges to agency actions that are "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law."29 Where insourcing is concerned, applicable laws could include various statutes requiring DOD to "use the least costly form of personnel consistent with military requirements and other needs of the Department,"30 or to ensure that the difference in the cost of performing functions with DOD civilian employees, instead of contractors, exceeds certain thresholds when determining whether a function should be insourced.31 It could also potentially include various guidelines, such as DOD's directive on "Estimating and Comparing the Full Costs of Civilian and Military Manpower and Contract Support."32 Guidelines not based in statutes or regulations are not necessarily enforceable in the same way that statutes and regulations are. However, they could potentially be found to be legally binding if the agency intended to be bound, or has employed the guidelines in such a way that they are binding as a practical matter.33

To date, no court appears to have directly addressed whether the non-statutory guidelines utilized in the Obama Administration's insourcing initiatives are legally binding, although one court seems to have assumed, without deciding, that certain guidelines were binding.34 Rather, the litigation has focused, first, upon whether the U.S. Court of Federal Claims or the federal district courts have jurisdiction over challenges to insourcing determinations and, more recently, upon whether contractors who meet certain statutory standing requirements (i.e., are "interested parties") must also meet prudential standing requirements, as well as whether challenges to insourcing determinations are moot after the vendor's contract expires.

Jurisdiction of the Federal District Courts or the Court of Federal Claims

In the earliest cases challenging DOD's insourcing initiatives, the parties generally agreed that insourcing determinations were reviewable under the APA,35 but contested whether the Court of Federal Claims or the federal district courts had jurisdiction over such challenges. This question arose because the APA's waiver of the government's sovereign immunity as to suits brought against it in the federal district courts is limited, and does not apply if "any other statute that grants consent to suit expressly or impliedly forbids the relief which is sought."36 Among the other statutes waiving the government's sovereign immunity is the Tucker Act, as amended by the Administrative Dispute Resolution Act (ADRA) of 1996, which provides that, effective January 1, 2001, the U.S. Court of Federal Claims has exclusive trial-level jurisdiction over any

action by an interested party objecting to a solicitation by a Federal agency for bids or proposals for a proposed contract or to a proposed award or the award of a contract or any alleged violation of statute or regulation in connection with a procurement or a proposed procurement.37

The key questions in the initial cases were, thus, (1) whether plaintiffs challenging insourcing determinations are "interested parties," and (2) whether insourcing determinations are made "in connection with a procurement or a proposed procurement." If the plaintiffs were interested parties and insourcing determinations were made in connection with procurements or proposed procurements, then the Court of Federal Claims would have exclusive jurisdiction over such challenges pursuant to the Tucker Act, as amended by ADRA. However, if insourcing determinations were not made in connection with procurements or proposed procurements, then the federal district courts would have jurisdiction under the APA.38

Majority View That the Court of Federal Claims Has Exclusive Jurisdiction

Most federal appellate and district courts that have considered the question have found that contractors' challenges to insourcing determinations fall within the exclusive jurisdiction of the Court of Federal Claims because at least some contractors are interested parties, and insourcing determinations are made in connection with proposed procurements. For example, in Rothe Development, Inc. v. Department of Defense,  the U.S. Court of Appeals for the Fifth Circuit ("Fifth Circuit") upheld a decision by the district court finding that a contractor was an interested party because it had a "direct economic interest as a prospective bidder" in any contracts that would be awarded to perform the functions if the functions were not insourced.39 In reaching this conclusion, the Fifth Circuit relied upon the definition of "interested party" given in the Competition in Contracting Act (CICA) of 1984, which has generally been found to apply for purposes of the Tucker Act.40 CICA defines an "interested party" as an "actual or prospective bidder or offeror whose direct economic interest would be affected by the award of the contract or by failure to award the contract."41 The Fifth Circuit similarly affirmed the district court's finding that an insourcing determination is made in "connection with" a procurement or proposed procurement for purposes of the Tucker Act because federal law defines "procurement" as including:

all stages of the process of acquiring property or services, beginning with the process for determining a need for property or services and ending with contract completion and closeout,

and the process of determining a need for property or services "necessarily includes the choice to refrain from obtaining outside services."42 The court further emphasized the incongruity between the district court's having jurisdiction when an agency determines to insource, but not when it determines to outsource.43 The U.S. Court of Appeals for the Eleventh Circuit, in an unpublished decision, and various federal district courts have relied upon similar reasoning in finding that the Court of Federal Claims has exclusive jurisdiction over challenges to insourcing determinations.44

The Court of Federal Claims has also consistently found that at least certain challenges to insourcing determinations are within its jurisdiction. For example, in its most recent decision regarding insourcing, Dellew Corporation v. United States, the court relied upon the same logic and precedents used by the Fifth Circuit in Rothe when finding that contractors are interested parties, and insourcing determinations are made in connection with procurements.45 Specifically, the Dellew court found that the incumbent contractor was an "interested party," as that term is defined in the Competition in Contracting Act, because it "likely would continue to provide ... services for the Air Force in the future" if the functions were not insourced and, thus, had a "direct economic interest" in the proposed procurement.46 The Dellew court similarly found that the insourcing determination was made in connection with a "procurement," as that term is defined in the Office of Federal Procurement Policy Act.47 In reaching this conclusion, the court noted that the decision to insource involved the "process for determining a need for property or services" because it involved a determination that the Air Force needed certain services, and that these services could be provided more cheaply by agency personnel than contractor employees.48

Minority View That the Federal District Courts Have Jurisdiction

In contrast to the majority view, one federal district court has found that the district courts have jurisdiction over challenges to insourcing determinations because such challenges are not within the Court of Federal Claim's jurisdiction under the Administrative Dispute Resolution Act (ADRA). In K-Mar Industries, Inc. v. Department of Defense,  the U.S. District Court for the Western District of Oklahoma found that a contractor challenging an insourcing determination is not an "interested party," within the meaning of the Competition in Contracting Act because no contract or prospective contract is at issue.49 The K-Mar court similarly found that an insourcing determination is not made "in connection with a procurement or a proposed procurement," given the definition of "procurement" in the Office of Federal Procurement Policy Act (OFPPA), which has been adopted for purposes of ARDA.50 In finding that an insourcing determination did not involve a procurement, the court relied on the plain meaning of the OFPPA, which, it found, provides that procurement begins with determining "a need for property or services," not with determining "whether there is a need" for property or services.51 The court also noted that the term "acquisition," which it characterized as "the critical concept" within the definition of "procurement," denotes only purchasing or leasing by contract,52 and that even if ADRA's grant of jurisdiction arguably applied through a broad reading of the definition of "procurement," this would not constitute a clear jurisdictional grant and waiver of sovereign immunity, only an implied one, and waivers of sovereign immunity are construed narrowly.53

The K-Mar court also cited an earlier decision by the Court of Federal Claims wherein the Court of Federal Claims appeared at least somewhat sympathetic to the argument that challenges to agency insourcing determinations are within the jurisdiction of the district courts.54 There, in finding that it lacked jurisdiction to hear a challenge to an insourcing determination because the plaintiff's claim was still pending in federal district court, the Court of Federal Claims stated that:

plaintiff's deliberate choice of forum in the District Court and chosen basis for jurisdiction, traditional APA jurisdiction, resonates with this court. Without a contract or solicitation at issue, even as amended by the ADRA, Tucker Act jurisdiction to challenge insourcing policy decisions is not immediately apparent.55

However, the court also noted that it "had not fully explored the issue at this time,"56 and a subsequent decision by the same judge adopted the majority view that the Court of Federal Claims has exclusive jurisdiction over challenges to insourcing determinations.57

Prudential Standing

While the Court of Federal Claims has consistently found that it has jurisdiction over challenges to insourcing determinations, judges on the court have reached differing conclusions as to whether contractors who meet the statutory standing requirements (i.e., are "interested parties") must also meet prudential standing requirements and, if so, whether they are within the zone of interests protected by various statutes pertaining to insourcing.58 The concept of prudential standing is a "judicially self-imposed limit[] on the exercise of federal jurisdiction,"59 "founded in concern about the proper—and properly limited—role of the courts in a democratic society."60 In determining whether prudential standing exists, the court focuses upon "whether the interest sought to be protected by the [plaintiff] is arguably within the zone of interests to be protected by the statute … in question," or whether the plaintiffs are "merely incidental beneficiaries" of the statutory provisions at issue.61

Initially, in Santa Barbara Applied Research, Inc. v. United States, the Court of Federal Claims expressly rejected the government's argument that the case should be dismissed on prudential standing grounds because the plaintiff contractor was not "within the zone of interests to be protected" by the statutes governing insourcing.62 In making this argument, the government had asserted that provisions in the Ike Skelton National Defense Authorization Act (NDAA) for FY2011 prohibiting DOD from imposing any quotas or goals on insourcing without a considered cost analysis "do not provide any benefits to contractors," and cannot form the basis for a challenge to an insourcing determination.63 The court disagreed, in part, because it construed the decision by the U.S. Court of Appeals for the Federal Circuit in American Federation of Government Employees, AFL-CIO v. United States to mean that prudential standing is not required in bid protests under the Administrative Dispute Resolution Act (ADRA) because ADRA's standing requirements are "more stringent" than those of the Administrative Procedure Act (APA).64 However, the court also suggested that, if prudential standing were required, contractors challenging insourcing determinations would possess such standing because the Ike Skelton NDAA "was enacted, at least in part, for the benefit of the contracting community."65

Later, however, in Hallmark-Phoenix 3, LLC v. United States, the Court of Federal Claims dismissed on prudential standing grounds a contractor's challenge to the Air Force's determination to insource certain supply services that the contractor had provided.66 The Hallmark-Phoenix court did so because it found that prudential standing requirements were applicable to bid protests given Supreme Court precedents, which applied prudential standing analysis in non-APA cases. It also noted that earlier bid protest decisions had imposed prudential standing requirements.67 The Hallmark-Phoenix court further found that the contractor was not within the "zone of interests" protected by the various statutes governing insourcing because these statutes were intended to be enforced by Congress, not the courts.68 In particular, the court noted that one of the key provisions relied upon by the plaintiff—10 U.S.C. Section 2363(b), which requires that DOD give "special consideration" to using civilian employees to perform certain functions—arose in a "limited budgetary context," and does not "remotely suggest[] an intent to confer a right to judicial review" upon contractors.69

In its next decision, Triad Logistics Services Corporation v. United States, the Court of Federal Claims did not reach the question of prudential standing because it dismissed the contractor's complaint on mootness grounds, as discussed below.70 However, in its opinion, the court nonetheless expressed both (1) disagreement with the Hallmark-Phoenix decision and (2) reservations about whether the plaintiff contractor could be found to be within the zone of interests of one of the statutes that the court relied upon in Santa Barbara. Specifically, the Triad Logistics court noted that, in its view, the "concept of 'prudential standing' does not apply to bid protests," but that, if it did, the plaintiff contractor could not be found to be within the zone of interests protected by the Ike Skelton NDAA for FY2011 unless that provision were construed to apply retroactively.71

More recently, in Elmendorf Support Services Joint Venture v. United States, the Court of Federal Claims apparently viewed the prudential standing requirements as applicable, but saw the plaintiffs as satisfying these requirements in light of a recent Supreme Court decision finding that prudential standing requirements are "not meant to be especially demanding," and "foreclose[] suit only when a plaintiff's 'interests are so marginally related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit.'"72 According to the Elmendorf court, the contractor met this standard because a proposed procurement was involved, and the contractor alleged that "the procurement (read in-sourcing process) was flawed."73 While the court acknowledged that "Congress no doubt was motivated by fiscal concerns" when it enacted 10 U.S.C. Section 2463 and related provisions requiring comparisons of the costs of performing work with government personnel and contractor employees, it noted that:

the procedures and standards required by these statutes [nevertheless] circumscribe the government's ability to bring services in-house. At a minimum, incumbent contractors have an interest in ensuring that the calculus is done properly. This competitive impulse creates an incentive to expose ways in which the government may have acted improperly. Refereeing such debates is routine work for the courts.74

Expired Contracts and Mootness

Later decisions of the Court of Federal Claims have raised related questions about whether vendors whose contracts have expired have standing to challenge insourcing determinations, or whether such challenges are moot. Initially, this question was framed as one of statutory standing (i.e., are such vendors "interested parties").75 However, the most recent decision from the Court of Federal Claims explicitly characterizes this question as one of mootness.76 The mootness doctrine originates from the "case or controversy" requirement of Article III of the U.S. Constitution,77 which permits federal courts to entertain only matters in which there is an ongoing justiciable issue.78 When the "issues presented are no longer 'live' or the parties lack a legally cognizable interest in the outcome,"79 the case is moot, and no longer presents a justiciable controversy over which a federal court may exercise jurisdiction.80

In Triad Logistics, the court first distinguished between vendors currently holding contracts, and vendors whose contracts have expired, in finding that the plaintiff contractor was not an interested party and, thus, lacked standing.81 In so doing, the court asserted that the situation in Santa Barbara was different than the situation in Triad Logistics because the vendor in Santa Barbara had an "ongoing contract" that was "in-sourced after the enactment of the Ike Skelton National Defense Authorization Act for Fiscal Year 2011," while the contract in Triad Logistics had expired before the function was insourced (and before the Ike Skelton National Defense Authorization Act was enacted). A later decision in Elmendorf Support Services similarly found that "incumbency is necessary to support standing,"82 and elaborated upon the Triad Logistics court's concerns about fashioning a "workable remedy" for an improper insourcing determination after the contract has expired. In particular, the Elmendorf court noted that vendors who had performed work that was improperly insourced cannot claim monetary damages, and that a declaration that the agency had acted in a way that was "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law" when insourcing particular functions would do nothing for the vendor in the absence of an injunction ordering the agency to cease performing the work.83 The court further indicated that it was not inclined to enter such an injunction "now that the Air Force has completely absorbed the work," because an injunction "would inevitably be more disruptive of services, more disruptive to the lives of individuals, and cause more waste," than would be caused by preserving the status quo.84

Between them, these two decisions could potentially have been construed as granting agencies broad discretion to insource so long as the contract had "ended"—something which an agency can generally cause to occur at any time by exercising its inherent and contractual rights to terminate contracts for convenience.85 However, the most recent decision from the Court of Federal Claims, Dellew Corporation, appears to limit agencies' ability to moot challenges by terminating contracts, as well as suggests potential remedies for contractors with unexpired contracts who prevail in their challenges to insourcing determinations.86 The case arose, like other challenges to insourcing determinations, from the Air Force's decision to insource certain services that the plaintiff had provided. While the case was pending, the Air Force terminated the contract for convenience (apparently based solely upon the insourcing determination) and, then, asserted that the plaintiff lacked standing because it did not have a current contract.87 The court disagreed. It found that the plaintiff had standing, despite the contract termination, because the contract was terminated in the middle of an option period and, but for the termination, the plaintiff could still have been performing the contract months after the court's decision.88 The court also indicated that, in the appropriate circumstances, it could "order a return to the pre-termination status quo for the remaining months" of the contract period (including options).89 However, the court found that the contractor was not entitled to such an order here because key statutory provisions—requiring cost savings of $10 million or 10% of personnel-related costs to support an insourcing determination—were not in effect when this particular insourcing determination was made.90 Rather, at the time the functions were insourced, the applicable guidelines required only that DOD employees "be the most cost effective provider." In the court's view, this requirement was because of the "considerable cost savings" evidenced here even after "the errors [that the government made in calculating the costs of performance in-house and by contractor personnel] are taken into account."91

Whether Particular Guidelines Are Binding

If and when these jurisdictional questions are resolved, courts may have to determine which, if any, of the current insourcing guidelines constrain an agency's actions when bringing work in-house.92 There are a number of such guidelines,93 some of which are clearly binding upon the agency (e.g., statutes, regulations promulgated by a notice and comment process) and others of which may not be (e.g., statements, policies). Where guidelines not based in statutes or regulations are concerned, courts may need to determine, among other things, whether the agency intended to be bound or has employed the guidelines in such a way that they are binding as a practical matter, because this is key to determining which agency statements and policies are enforceable under the APA.94

To date, the only court to address the issue has apparently assumed, without deciding, that DOD's guidance on "Estimating and Comparing the Full Costs of Civilian and Military Manpower and Contract Support," among other things, was legally binding.95 However, as other courts consider the various guidelines that might apply, they could potentially find that certain guidelines are not legally binding, or that any binding guidelines do not require the specific procedures that the agency failed to implement when making its allegedly improper insourcing determination. The latter proved to be the case in Labat-Anderson, Inc. v. United States, where the contractor claimed that DOD improperly insourced functions the contractor had performed while DOD prepared to award a new contract.96 In particular, the contractor claimed that DOD did not follow the procedures for comparing the costs of performing the function in question with government and contractor employees that were set forth in OMB Circular A-76, 10 U.S.C. Section 2462, and Executive Order 12615.97 However, the Court of Federal Claims ultimately found that


	1. the cost-comparison and other requirements of OMB Circular A-76 were binding only insofar as they had been incorporated into agency regulations, and the relevant DOD regulations either did not specify procedures for conducting cost comparisons or did not apply;98

	2. the agency had complied with the requirements in 10 U.S.C. Section 2462, although not with the allegedly related requirements in OMB Circular A-76 that had not been incorporated into regulations;99 and

	3. Executive Order 12615 did not bind the executive branch because it explicitly stated that it did not create a private right of action, and it did not provide the court with a meaningful standard of review.100



Similar findings could result as courts consider the particular insourcing guidelines currently at issue. Additionally, different courts (or different judges on the same court) could potentially reach differing conclusions as to whether particular guidelines are binding.101

Constructive Termination or Breach of Requirements Contracts

Because certain contracts provide for the contractor to supply all of the contracting activity's requirements for goods or services, there could also be situations where the government must either delay insourcing so as to allow current contracts to expire, or face the prospect of liability to the contractor for constructive termination for convenience102 or even breach of contract.103 This issue is most likely to arise with so-called "requirements contracts," or contracts

by which one party, the seller, agrees to satisfy all of the agency's requirements for services and/or items for a specified period of time. That contract is violated if either the buyer does not purchase all of its requirements from the seller, or, if the seller fails to satisfy all of the buyer's needs. The consideration that makes such a contract binding is the buyer's promise to purchase all of its requirements from the seller and the seller's promise to satisfy those requirements.104

Because a requirements contract obligates the procuring activity to obtain "all" its requirements from the contractor,105 not just a certain quantity specified in the contract,106 developing additional in-house capacity to perform the function—as would be expected to occur with insourcing—could raise legal issues, depending upon the terms of the contract.

If the contract provides for the contractor to supply those goods or services "required to be purchased by the government," it will generally be construed to allow the procuring activity to develop additional in-house capacity during the term of the contract.107 However, if the contract provides that the contractor is entitled to supply those goods or services "in excess of the quantities which the activity may itself furnish with its own capabilities," it will generally be read to refer to the procuring activity's capabilities at the time of contracting and preclude the development of additional in-house capacity during the term of the contract. For example, in Maya Transit Company, the Armed Services Board of Contract Appeals found that the contractor was entitled to an equitable adjustment (i.e., additional payment) under its contract because the procuring activity developed additional in-house capacity to provide busing services and began relying upon this capacity, instead of using the contractor's busing services, to meet its requirements, which had not changed.108 Similarly, in Henry Angelo & Sons, Inc., the Board granted the contractor recovery under a contract for painting and related work after the procuring activity began using its own personnel to paint military housing because it was less expensive.109 In so doing, the Board explicitly noted that "[t]he Government does not have an arbitrary right to develop and use potential capabilities at the expense of a contractor."110

Civil Service Laws and Limitations on "Direct Hires"

Civil service laws could also impose certain limitations upon agencies' implementation of insourcing by requiring that government positions generally be filled through a competitive process with selections based on merit.111 Because of this requirement, it is typically not possible for an agency insourcing a function to hire, on the spot, the person currently performing that function under a contract.112 Only when an agency has "direct hire" authority, or other similar authority, may it hire "any qualified person" without engaging in the appropriate competitive process.113 Currently, agencies have direct hire authority on a temporary basis under the National Defense Authorization Act for FY2004, as amended by National Defense Authorization Act for FY2008, for "Federal Acquisition positions."114 These include positions in the General Schedule (GS) contracting and purchasing series, as well as other positions in the GS series "in which significant acquisition-related functions are performed."115 However, agencies generally lack such authority for other positions, which means that they cannot directly hire contractor employees, although a person who performed a particular function on behalf of a contractor would probably be well qualified when competing for any government position that would perform that function.

It should also be noted that civil service laws are intended to protect the integrity of the government hiring process and applicants for government positions, not employers concerned about the possibility of the government hiring "their" employees.116 Regardless of how sizable or destructive to a firm,117 such loss of employees would not appear to give rise to any cause of action against the government, particularly in the absence of "no-solicitation" clauses in federal contracts.118 Depending upon their terms, such clauses could potentially preclude one party to a contract from attempting to hire the employees of its vendors. However, such clauses are not standard terms of government contracts. Similarly, even if employers were to draft covenants not to compete that could be construed to prevent their employees from working for the government in the future, such clauses are generally enforceable only against the employee, not against any party who subsequently hires them.119

Ethics Laws and the Activities of Former Contractor Employees

The federal ethics and conflict of interest laws and regulations would not prohibit or necessarily prevent the employment by a federal agency of an individual from the private sector who has experience, expertise, or knowledge about or concerning a particular project, contract, or other such matter. Once employed, however, there may exist certain narrow limitations on the official duties or conduct of that government employee in relation to matters in which that employee may have a continuing or current personal financial interest, or concerning which a former employer of that individual is a direct party to a governmental transaction or other such matter.

Unlike employees in the private sector, federal employees and officials are subject to several layers of ethics and conflict of interest laws and regulations which seek to limit or restrict personal "conflicts of interest," and to assure fealty to the overall, public interest, as opposed to private financial or economic interests of persons or companies. The principal statutory method of dealing with potential conflicts of interest in the executive branch is through disqualification or "recusal" requirements which prohibit a federal official from participating in any particular governmental matter in which that official, or those close to the official, has any financial interest.120 This conflict of interest provision, which is a criminal statute, is directed only at current and existing financial interests and connections, and does not reach past affiliations, employments, or previous representations of private clients.121

While the statutory disqualification provision is a criminal law covering only current financial interests of the official, there are also "regulatory" recusal requirements that might apply in narrow circumstances to certain past affiliations and previous economic interests. Such recusals are generally required in relation to a "particular matter involving specific parties," when entities or organizations previously affiliated with the federal official are now parties to or represent parties in those matters. The regulations provide that a federal official should recuse or disqualify himself or herself from working on a particular governmental matter involving specific parties if a "person for whom the employee has, within the last year, served as an officer, director, trustee, general partner, agent, attorney, consultant, contractor or employee" is a party or represents a party in such matter.122 This one-year recusal requirement, as to matters involving an official's former employers, businesses, clients, or partners, applies to any officer or employee of the executive branch, but applies narrowly only to "a particular matter involving specific parties" when such former employer or business associate is or represents a party to the matter. Matters "involving specific parties" may apply to such things as contracts, investigations, or prosecutions involving specifically identified individuals or parties, as opposed to broader "particular matters" which may involve a number of persons or entities (such as most rule making). Notwithstanding the fact that a past employer, client, or business associate with whom the employee has a "covered relationship" may be a party or represent a party to such a matter, an employee may, as with the regulatory restriction on current interests, receive authorization by his or her agency to participate in the matter.123

There are also recusal requirements in regulations concerning such matters when a party (or one representing a party) had made an "extraordinary payment" to the official prior to the official's entry into government. The regulations of the Office of Government Ethics provide for a two-year recusal requirement which bars an official in the executive branch from participating in a particular matter in which a "former employer" is or represents a party when that former employer had made an "extraordinary payment" to the official prior to entering government. An "extraordinary payment" is one in excess of $10,000 in value made by an employer after the employer has learned that the employee is to enter government service, and one which is not an ordinary payment (that is, a payment other than in conformance with the employer's "established compensation, benefits or partnership program").124 This disqualification provision may also be waived in writing by an agency head, or if the individual involved is the head of an agency, by the President or his designee.125

Finally, there are now additional restrictions on certain presidential appointees issued by way of executive order. On January 21, 2009, President Obama issued an executive order requiring the signing of an "ethics pledge" by all presidential and vice presidential appointees to full-time, non-career positions in the executive branch, including all non-career SES appointees, and appointees to positions excepted from competitive service because they are of a confidential or policy making nature (such as Schedule C appointments).126 The "ethics pledge" places two additional restrictions on such appointees entering the executive branch, with respect to their former employers or clients. Initially, such "appointees" may not participate in, and must recuse themselves for two years after entering federal service from any particular governmental matter involving specific parties when a former client or former employer of the appointee is a party to or represents a party in that particular matter.127 This extends the similar regulatory recusal requirement applicable to all executive branch officials from one year to two years for such "appointees."128 Secondly, any such "appointees" who were registered "lobbyists"129 prior to entering the executive branch are under additional and further restrictions. Such appointees/former lobbyists may not, for two years after entering the government, (1) participate in any particular matter on which the appointee had lobbied within the two years prior to his or her appointment, (2) participate in the specific issue area in which that particular matter falls, or (3) seek or accept employment with any agency that the appointee had lobbied within the two years prior to entering government service.130

Small Business Law

Small businesses generally receive special consideration under federal law and policy.131 For example, it is the "declared policy of Congress that the Government should … insure that a fair proportion of the total purchases and contracts or subcontracts for property and services for the Government … be placed with small-business enterprises,"132 and there are a number of contracting preferences for various types of small businesses, including set-asides, sole-source awards, and price evaluation preferences.133 However, such protections do not appear to furnish grounds for challenging an insourcing determination even if, as some commentators allege, insourcing disproportionately affects small businesses.134 Under most provisions of federal law, preferences for small business apply only in the case of "acquisitions" or "contract opportunities,"135 which could be construed to mean that they exist only when an agency has determined to contract out a function, not when it is determining whether to contract out a function.136 While the regulations implementing Section 8(a) of the Small Business Act are somewhat broader in that they refer to agency "requirements,"137 there does not appear to be any precedent for construing the regulatory prohibition upon removing a requirement from the 8(a) Program without the consent of the Small Business Administration (SBA) to mean that agencies need the SBA's permission to insource functions formerly contracted out through the 8(a) Program.138 However, the Obama Administration's Interagency Taskforce on Federal Contracting Opportunities for Small Business has recommended that the "relationship between policies that address the rebalancing of agencies' relationship with contractors and small business contracting policies" be clarified,139 and its policy letter on the performance of inherently governmental and critical functions explicitly addressed insourcing of functions performed by small business contractors. Among other things, the policy letter directs agencies, when reviewing outsourced work for potential insourcing, to place a lower priority on reviewing work performed by small businesses that is not inherently governmental, particularly if the agency has not met its small business goals.140 The policy letter also directs agencies to give small businesses preference when determining who performs the private-sector work that remains after related activities are insourced.141

Congressional Actions

While most of the legal issues related to insourcing discussed herein arise from agencies' implementation of insourcing initiatives, there is considerable scope for Congress to influence whether and how insourcing is implemented. The 112th Congress enacted legislation that calls for the Office of Management and Budget (OMB) to establish "procedures and methodologies" for use by agencies in deciding whether to insource functions performed by small businesses, including procedures for (1) identifying which contracts are considered for conversion; (2) determining whether particular functions are inherently governmental or critical functions; and (3) comparing the costs of performance by contractor personnel with the costs of performance by government personnel.142 This legislation also requires agency Offices of Small and Disadvantaged Business Utilization (OSDBUs) to review and to advise on insourcing determinations, and SBA procurement center representatives (PCRs) to consult with OSDBUs and other agency personnel on insourcing determinations.143

Other legislative options are possible if concerns related to insourcing persist. Broadly, Congress could restrict the scope of any insourcing by, for example, requiring that agencies complete a "public-private competitive sourcing analysis" and determine that the "provision of such goods or services by Federal employees provides the best value to the taxpayer" before using government personnel to provide goods or services previously performed by a "private sector entity."144 Alternatively, Congress could broaden the scope of insourcing with legislation, like that introduced in the 109th through 111th Congresses, which encourages agencies to insource particular functions.145

More narrowly, Congress could also expand or limit the jurisdiction of particular courts over contractors' challenges to insourcing determinations; require that agency insourcing guidelines be promulgated in ways that are more or less likely to be found to be legally binding; expand or limit direct hire authority; impose or remove restrictions upon the activities of former contractor employees who enter government service; or otherwise seek to protect small businesses from the effects of insourcing determinations. For example, some Members of the 112th Congress introduced legislation that would have amended 31 U.S.C. Section 3551(1) to provide that the term "protest" includes a written objection to the "conversion of a function that is being performed by a private sector entity to performance by a Federal employee," and that "any small business whose economic interest would be affected by the conversation" is an "interested party."146 This legislation would also have amended the Small Business Act to prohibit an agency from converting functions performed by small businesses to performance by federal employees unless it has "made publicly available, after providing notice and an opportunity for public comment," its procedures for making insourcing determinations.147 The requirement that agency procedures be made publicly available after a notice-and-comment period, in particular, could help remove questions as to whether agencies are bound by their insourcing guidelines that could arise when these guidelines are promulgated as policy or guidance documents.148 However, questions about prudential standing could potentially remain, notwithstanding the enactment of this legislation, because prudential standing is a "judicially self-imposed limit[] on the exercise of federal jurisdiction."149
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	113.
	See U.S. Office of Personnel Management, Direct-Hire Authority (DHA) Fact Sheet, available at http://www.opm.gov/DirectHire/factsheet.asp (discussing the possible ways in which agencies can be authorized to make direct hires).




	114.
	P.L. 108-136, §1413(a), 117 Stat. 1665-66 (Nov. 24, 2003) (codified at 41 U.S.C. §1703) (authority through September 30, 2007); P.L. 110-181, §853, 122 Stat. 250 (Jan. 28, 2008) (authority through September 30, 2012); P.L. 112-239, §1103,—Stat.—(Jan. 2, 2013) (authority through September 30, 2017).




	115.
	41 U.S.C. §1703(g)(1)(A).




	116.
	See, e.g., Matthew Weigelt, Defense Officials Hone Their Insourcing Strategy, Wash. Tech., Feb. 3, 2010, available at http://ebookbrowse.com/army-secretary-directs-strategic-insourcing-federal-computer-week-feb-3-2011-pdf-d92004136 (quoting some contractors as objecting to the government's "aggressiveness" in hiring their employees).




	117.
	Id. (describing one small business that lost 20% of its workforce to the government).




	118.
	See, e.g., Hubler, supra note 112.




	119.
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	But see Bennett, 520 U.S. at 163 (noting that Congress can "expressly negate" prudential standing requirements).
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