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Summary

A number of states have recently sought to take action to assure that nuclear power plants within their borders are operating safely. Most visibly, the State of Vermont has suggested that it will not approve the continued operation of the Vermont Yankee nuclear power plant, despite the Nuclear Regulatory Commission's (NRC's) approval of an extension to the plant's operating license. The dispute may have profound effects on establishing the scope of state control over nuclear power—including whether states have the authority to shut down a federally licensed and long operating nuclear power plant. However, while safety concerns may prompt states to assert influence over nuclear power plants, federal law severely limits the extent to which states can regulate nuclear power. Indeed, the Supreme Court has expressly held that, while states retain authority over "questions of need, reliability, cost, and other related State concerns," federal preemption prevents states from regulating radiological safety aspects of nuclear power production.

Whether Vermont, or any other state, can act to prevent a nuclear power plant from operating, despite the fact that the plant has been authorized by the NRC, will depend principally on whether the state law or regulation in question is preempted by the Atomic Energy Act (AEA). Although there is "no one crystal clear distinctly marked formula" for determining whether a state law is preempted by federal law, the Supreme Court has established three general classes of preemption: express preemption, conflict preemption, and field preemption. In each instance however, "the question of preemption is one of determining Congressional intent."

Much of the debate surrounding federal preemption of state regulation of nuclear power has centered on field preemption. Under existing Supreme Court precedent, an analysis of whether a state law is preempted under the AEA requires a consideration of both the purpose and effect of the state law in question. Thus, any state law grounded in radiological safety concerns or that has a "direct and substantial" effect on the safety of nuclear plant "construction and operation," falls within the field exclusively occupied by the NRC and is therefore preempted.

This report will look at general constitutional principles of preemption, analyze the Supreme Court's interpretation of the scope of federal preemption under the AEA, and apply established preemption principles to the Vermont Yankee licensing dispute.
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Introduction

The federal government first relinquished its monopoly on atomic energy in 1954 by permitting the private development of nuclear power production for peaceful purposes. After an initial surge in the development of commercial nuclear power, the nuclear industry suffered a long period of dormancy due, at least in part, to political barriers, an unfavorable economic climate, prohibitive construction costs, and reactor accidents accompanied by a corresponding decline in the public's perception of nuclear energy's overall safety. However, after a 30-year lull in development following the Three Mile Island and Chernobyl accidents, the last half decade has generated what many have considered to be a "nuclear renaissance."1 This resurgence in enthusiasm for commercial nuclear power has been triggered by a number of factors, including a streamlined regulatory environment, the availability of economic incentives for construction and research development, and the absence of a major nuclear accident in the United States. In addition, increasing energy demand and national concerns about climate change and energy security have prompted considerable presidential and congressional support for the expansion of nuclear power, including the establishment of significant loan guarantee authority for the construction of new nuclear power plants. Moreover, as evidence of the "renaissance," license applications for more than two dozen new commercial reactors have been submitted to the Nuclear Regulatory Commission (NRC) since 2007—the first U.S. reactor applications since the 1970s.

Recent events, however, have the potential to slow the current growth period. Most importantly, the earthquake and tsunami that caused significant damage to the Fukushima Dai-ichi nuclear power plant in Japan have heightened nuclear safety concerns in the United States.2 In addition, congressional and media focus on the federal government's failure to develop a disposal solution for the nation's growing stockpile of nuclear waste;3 reports of radioactive tritium leaks from nuclear reactors in various states;4 and a threat to a federal nuclear facility in New Mexico due to wildfires5 have all reinforced the health and safety concerns associated with nuclear power.6 Also, significant controversy has surrounded the NRC, the independent regulatory commission charged with ensuring the safety of nuclear power in the United States, relating to the Commission's role in determining whether to license the proposed Yucca Mountain nuclear waste facility.7 These various forces have culminated in increased concern over the safety of nuclear power generally—all during a period in which operating licenses for 18 reactors will expire by 2020 if not renewed.

Given these recent events, a number of states have sought to take action to assure that power plants within their borders are operating safely.8 Most visibly, the State of Vermont has suggested that it will not approve the continued operation of the Vermont Yankee nuclear power plant, despite the NRC's approval of an extension to the plant's operating license. The dispute may have profound effects on establishing the scope of state control over nuclear power—including whether states have the authority to shut down a federally licensed and long-operating nuclear power plant. However, while safety concerns may prompt states to assert influence over nuclear power plants, federal law severely limits the extent to which states can regulate nuclear power. Indeed, the Supreme Court has expressly held that, while states retain authority over "questions of need, reliability, cost, and other related State concerns," federal preemption under the Atomic Energy Act (AEA) prevents states from regulating nuclear power for the purposes of radiological safety.9 However, the exact scope of the AEA's preemptive effects, and therefore the extent to which states can regulate nuclear facilities, has long been litigated and remains disputed.

This report will look at general constitutional principles of preemption, analyze the Supreme Court's interpretation of the scope of federal preemption under the AEA, and apply established preemption principles to the Vermont Yankee licensing dispute.


The Principle of Preemption

The legal doctrine of preemption is grounded in the established constitutional principle that federal law takes precedence over inconsistent state law. Under Article VI, cl. 2: "[t]he Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land."10 The Supremacy Clause, therefore, "elevates" the U.S. Constitution, federal statutes, federal regulations, and ratified treaties above the laws of the states.11 Thus, where a state law is in conflict with a federal law, the federal law must prevail.

A state law, however, need not be utterly incompatible with federal law in order to be preempted. Where Congress has expressed an intent to displace state authority within a given subject matter by establishing exclusive federal authority, state action in the field will be deemed preempted and therefore invalid.12 Often, the mere decision by Congress to legislate (or by an agency to regulate) comprehensively in an area is enough to supplant state authority in a particular field. Additionally, in evaluating whether a state law has been preempted by federal law, a court often seeks to prevent "conflicting regulation of conduct by various official bodies which might have some authority over the subject matter."13 The doctrine of preemption, therefore, serves two purposes: first, to enforce federal supremacy over state law; and second, to reduce the burden of compliance with multiple, at times inconsistent, regulatory regimes.14

Although there is "no one crystal clear distinctly marked formula" for determining whether a state law is preempted by federal law, the Supreme Court has established three general classes of preemption: express preemption, conflict preemption, and field preemption.15 In each instance, however, "the question of preemption is one of determining congressional intent."16 Express preemption exists where the language of a federal statute explicitly states the degree to which related state laws are superseded by the federal statute.17 In including such language, Congress has expressed its clear intent that the federal statute preempt state attempts to legislate on the subject matter. For example, the Employment Retirement Income Security Act of 1974 contained an unusually broad express preemption provision, stating that the act "supersede[d] any and all State laws insofar as they may now or hereafter relate to any employee benefit plan."18

Congress, however, does not always articulate its view as to a statute's intended impact on state laws. Nonetheless, a court may imply preemption if there is evidence that Congress intended to supplant state authority.19 Even absent specific preemptive language, preemption is generally implied in two situations. First, under conflict preemption, a state law is preempted "where compliance with both federal law and state regulations is a physical impossibility ... or where state law stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress."20 Thus, where one cannot simultaneously comply with both state and federal law, or where the state law directly frustrates the purpose of a federal law, the state law is preempted. Second, under field preemption, a state law is preempted where a "scheme of federal regulation is so pervasive as to make reasonable the inference that Congress left no room for the States to supplement it...."21 Where Congress has established a substantial regulatory framework, any state law falling within the occupied field—even if consistent with federal law—may be preempted. Congress can sufficiently occupy the field so as to displace state law either through statute or pursuant to a delegation to an agency to regulate extensively in the field. Much of the debate surrounding federal preemption of state regulation of nuclear power has centered on field preemption.

Of the various forms of preemption, field preemption can be the most difficult to apply. Although the notion that Congress has exclusively "occupied" a field may be simple in theory, identifying the boundaries of the field that has been occupied by federal law, and whether a given state statute or regulation falls into that field, can be incredibly complex in application.22 In considering whether Congress intended to exclusively occupy a given field, courts will typically consider additional factors, such as whether Congress is regulating in an area of traditional federal responsibility; whether Congress intended to eliminate dual federal and state regulations; whether allowing state regulation in the area would interfere with the goals of the federal regulatory scheme; and, whether the state can assert an important and traditional state interest.23


Preemption Under the Atomic Energy Act

Prior to 1954, the federal government maintained a complete monopoly on the use, control, and ownership of nuclear technology.24 However, the Atomic Energy Act of 1954 (AEA) marked a clear shift away from public ownership towards the private development of nuclear energy for peaceful purposes.25 In effectuating this transfer, the AEA encouraged private development of nuclear power pursuant to a strict federal licensing and regulatory regime. Accordingly, while private entities were granted the authority to own, construct, and operate commercial nuclear power reactors, they would do so under the extensive supervision of the Atomic Energy Commission (AEC or Commission). With a focus on ensuring national security and maintaining the public health and safety, the AEA provided the Commission with exclusive jurisdiction over the license, transfer, delivery, receipt, acquisition, possession, and use of all nuclear materials. Although states retained their traditional and established role over the "generation, sale, or transmission of electric power,"26 given the Commission's exclusive and comprehensive regulatory authority over nuclear materials, "no significant role was contemplated for the states."27

In 1959, however, Congress amended the AEA to provide the states with greater authority in regulating nuclear materials and nuclear power.28 The amendments, which contained three key preemption-related provisions, were passed for the express purpose of "clarify[ing] the respective responsibilities ... of the States and the [Federal Government] with respect to ... nuclear materials."29 First, the amendments authorized the AEC to enter into agreements with states for the "discontinuance" of AEC authority over byproduct materials, source materials, and special nuclear materials in quantities not sufficient to form a critical mass (enough material to create a nuclear chain reaction).30 The provision provided the states with an explicit avenue for asserting increased regulatory authority, but only in limited circumstances and only with the consent of the AEC. Second, the amendments made clear that notwithstanding the limited jurisdiction available to states through approved agreements, the AEC "shall retain authority and responsibility" over the "construction and operation" of nuclear power plants as well as the "disposal of such other byproduct, source, or special nuclear material as the Commission determines by regulation or order should, because of the hazards or potential hazards thereof, not be so disposed of without a license from the Commission."31 Finally, the amendments attempted to reaffirm states' traditional role in the regulation of power generation while simultaneously asserting the AEC's exclusive authority over radiological safety, providing that "nothing in this section shall be construed to affect the authority of any state or local agency to regulate activities for purposes other than protection against radiation hazards."32 The legislative history suggests that the decision to invest the AEC with exclusive authority over radiological safety was "premised on [Congress's] belief that the [AEC] was more qualified [than the states] to determine what type of safety standards should be enacted in this complex area."33 Pursuant to the authority delegated under the AEA, the Commission—along with its successor agency the Nuclear Regulatory Commission34—has promulgated detailed and comprehensive regulations with respect to the operation of nuclear facilities and the storage of nuclear waste.35

The intent of the 1959 amendments was to clearly delineate the roles of state and federal government in the regulation of nuclear power. However, in practice, the actual impact of the amendments was only to muddy the waters dividing state and federal authority. Although Congress had intended a clear division in regulatory authority that granted the AEC exclusive jurisdiction over safety concerns related to radiation hazards, and the states authority over other non-radiological aspects of the generation and transmission of nuclear power, the federal courts have not interpreted the preemptive effects of the statute in such a straightforward manner.36 Indeed, the intricacies of the ostensibly simple division of authority have challenged courts for decades.37


The Supreme Court's Interpretation of the Preemptive Scope of the Atomic Energy Act

The Supreme Court first directly addressed the AEA's preemptive scope in 1983.38 In Pacific Gas & Electric v. State Energy Resources Conservation and Development Commission, the Court heard a challenge to a California law that prohibited the construction of any new nuclear power plant until the California Energy Commission "finds that there had been developed and that the United States through its authorized agency has approved and there exists a demonstrated technology or means for the disposal of high-level nuclear waste."39 The law, which remains in force, has amounted to an effective moratorium on the construction of any new nuclear power plant in the state. Importantly, California argued that the law was necessary to avoid the economic consequences of a critical nuclear waste build-up, which could result in "unpredictably high costs to contain the problem or, worse, shutdowns in reactors."40 The law was not, the state argued, motivated by radiological safety concerns.

In upholding the California law, the Court accepted the state's economic purpose and held that the law was outside the preemptive scope of the AEA.41 In discussing the division of authority between federal and state government under the AEA, the Court asserted that Congress had intended for the continued "dual regulation of nuclear-powered electricity generation."42 Pursuant to this regime, state and federal government would exercise concurrent, yet distinct, regulatory authority over the nuclear power industry. In enacting the AEA, Congress intended "that the federal government should regulate the radiological safety aspects involved in the construction and operation of a nuclear plant, but that the states retain their traditional responsibility in the field of regulating electrical utilities for determining questions of need, reliability, cost, and other related state concerns."43 For example, states retain the authority to make the initial determination regarding the need for nuclear power.

The Court then employed Congress's intended division of authority to determine the preemptive scope of the AEA. In doing so the Court established two instances in which state law was preempted. First, almost in passing, the Court noted that any state statute which sought to regulate the "construction and operation" of a nuclear power plant, even if enacted out of nonsafety concerns," would "directly conflict with the NRC's exclusive authority over plant construction and operation."44 Thus, any state law seeking to regulate the "construction or operation" of a nuclear power plant would be preempted, either as in "conflict" with federal law, or as within a field exclusively occupied by the NRC. Without elaborating, the Court concluded that the California statute did not attempt to regulate the "construction or operation" of a nuclear reactor.

Second, the Court established that state regulations motivated by radiological safety concerns are broadly preempted by the AEA, as the "Federal Government has occupied the entire field of nuclear safety concerns...."45 Thus, under field preemption, state attempts to regulate nuclear power that are grounded in safety concerns are invalid, as Congress has delegated comprehensive authority over nuclear safety to the NRC. However, the Court determined that where a non-safety rationale can be established, the state law may be able to avoid preemption.46 Because the California statute was based on the potential economic consequences of a buildup of nuclear waste, rather than safety issues associated with that buildup, the law did not fall within the prohibited field. Although the petitioners pointed to other "indicia" suggesting that the California legislature was actually motivated by safety concerns rather than the proffered economic concerns, the Court rejected any further investigation into the state's intent and accepted California's "avowed economic purpose as the rationale for enacting" the restrictive provision.47 The Court refused to "become embroiled in attempting to ascertain California's true motive," as any "inquiry into legislative motive is often an unsatisfactory venture."48

Third, the Court held that the California statute was not in conflict with NRC's regulation of nuclear waste disposal. Although the NRC had concluded that "progress toward the development of disposal facilities" was sufficient to allow for the continued licensing of nuclear reactors,49 the Court made clear that the NRC's determination "indicates only that it is safe to proceed with such plants, not that it is economically wise to do so." Accordingly, a state is free to prevent the construction of new nuclear power plants until the state is satisfied that the ultimate disposal of nuclear waste does not pose an economic obstacle to the reactor's ability to provide power to the state. Importantly, the California law also did not "impose its own standards on nuclear waste disposal," as the regulation of nuclear waste disposal was a field "occupied by the federal government." Rather, the Court interpreted the statute as acknowledging exclusive federal responsibility in regulating how nuclear waste is stored.

Finally, the Court rejected the petitioners' argument that the California statute should be preempted as "an obstacle to the accomplishment and execution of the full purposes and objectives of Congress."50 Although the Court determined that the "primary purpose" of the AEA was to promote the development of nuclear power for peaceful purposes, that goal was not to be accomplished "at all costs."51 While the California law may have undercut the continued development of nuclear power, the Court noted that "the legal reality remains that Congress has left sufficient authority in the States to allow the development of nuclear power to be slowed or even stopped for economic reasons."52 Significantly, the Court determined that the objective of the AEA was to encourage, but not mandate, the development of nuclear power.

Pacific Gas remains the authoritative case in assessing the preemptive scope of the AEA. The legacy of the case can be reduced to a number of key principles. First, the AEA established a division of authority between federal and state government such that states retain substantial authority over the threshold decision of the need for nuclear power. Second, the AEA's goal of encouraging the development of nuclear power does not supersede a state's economic decision to restrict that development. Finally, and perhaps most importantly, a state or local statute or regulation that either seeks to regulate the processes for the construction and operation of a nuclear power plant, or that is otherwise motivated by radiological safety concerns, falls within the preempted field exclusively occupied by the NRC.

In its next term, the Supreme Court subsequently narrowed the field, albeit in a limited way, occupied by the federal government under the AEA. In Silkwood v. Kerr-McGee, the Court held that a state's award of punitive damages as a consequence of a radiological leak from a nuclear facility was not preempted by the AEA.53 The Court determined that Congress, in enacting both the AEA and the Price-Anderson Act—a statute which provided a scheme for liability in the case of a nuclear disaster—did not intend to prohibit the states from awarding otherwise available remedies to individuals injured by radiological elements.54 The Court, therefore, concluded that state-awarded damages for radiation injuries do not fall within the radiological safety field occupied by the federal government as defined in Pacific Gas. Nor did the Court find that a state award for damages for radiation injuries created an "irreconcilable conflict between the federal and state standards" or frustrated the "objectives" of federal law.55

In its most recent consideration of the scope of preemption under the AEA, the Supreme Court held that a state claim by an employee of a nuclear power plant for intentional infliction of emotional distress also did not lie within the preempted field of the AEA.56 In English v. General Electric Co., the employee had claimed that the defendant nuclear power company had engaged in "extreme and outrageous conduct" after she had made repeated nuclear safety complaints.57 The actual holding in English was predictable given its similarity to Silkwood, as it "would be odd, if not irrational, to conclude" that Congress intended to preempt "tort actions stemming from retaliation against whistleblowers, but not tort actions arising from radiation damage."58 However, the Court's interpretation of the then seven-year-old decision in Pacific Gas was significant. English can most reasonably be characterized as an expansion of the Court's existing field preemption standards.59 The Court held that although Pacific Gas had determined that a state law "grounded in safety concerns" was sufficient to trigger field preemption, the opinion "[D]id not suggest that a finding of safety motivation was necessary to place a state law within the preempted field.... Thus, even as the Court suggested that part of the pre-empted field is defined by reference to the purpose of the state law in question, it made clear that another part of the field is defined by the state law's actual effect on nuclear safety."60

English, therefore, established that an analysis of whether a state law was preempted under the AEA required a consideration of both the purpose and effect of the state law in question. Thus, any state law motivated by radiological safety concerns or that has a "direct and substantial" effect on the safety of nuclear plant "construction and operation" falls within the field exclusively occupied by the NRC and is preempted. The Court determined that the tort law in question was neither motivated by safety concerns, nor was the effect of the law on radiological safety concerns "direct nor substantial enough to place petitioner's claim in the preempted field."61 The Supreme Court has not addressed preemption under the AEA since its 1990 decision in English.

Two more recent U.S. courts of appeals opinions also warrant discussion, and may assist in clarifying the federal courts' current view of preemption under the AEA. In Skull Valley Band of Goshute Indians v. Nielson, the United States Court of Appeals for the Tenth Circuit (Tenth Circuit) held that a series of Utah statutes regulating the storage and transportation of spent nuclear fuel were preempted by the AEA.62 Principally, the Utah statutes established state licensing requirements for the storage of nuclear waste and required counties to address nuclear waste storage and transportation concerns in their land use planning provisions. The Tenth Circuit struck down the statutes as "grounded in safety concerns" and therefore preempted under Pacific Gas.63 The court looked to the language included within the statute that expressed the state's concerns over the "effects of nuclear waste on the health and welfare of Utah citizens."64 Additionally, the court noted that "unlike the state officials in Pacific Gas, the Utah officials here have failed to offer evidence" that the statutes were "supported by a non-safety rationale."65 Thus, under Tenth Circuit case law, the burden is on the state to present evidence of its non-safety rationale, rather than on the opposing party to prove that the statute was motivated by safety concerns.

Finally, in the 2008 decision of U.S. v. Manning, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) struck down the Washington State Cleanup Priority Act (CPA) that required the mitigation of "mixed waste" contamination before additional waste could be stored within the state.66 The State of Washington is home to the Department of Energy's Hanford Nuclear Reservation, which houses over 53 million gallons of mixed radioactive and nonradioactive waste—at least one million gallons of which has leaked into the surrounding groundwater.67 In considering the state law, the Ninth Circuit directed that field preemption under the AEA is triggered where "(1) the purpose of the CPA is to regulate against radiation hazards, or (2) if the CPA directly affects decisions concerning radiological safety."68 The court determined that the CPA was preempted on both grounds, as the purpose of the law was to "regulate the treatment, storage, and disposal of radioactive materials, among other materials, in order to protect the health and safety of Washington residents and the environment."69 In reaching that determination, the court gave great weight to language of the CPA—including the general "policy" section of the statute and the structure of the law—which included state permit conditions on the disposal of nuclear waste. The court also found that the CPA would "directly and substantially impact[] the DOE's decisions on the nationwide management of nuclear waste."70


Application of Established Preemption Principles to the Vermont Yankee Relicensing

Although the Supreme Court has restricted a state's ability to regulate nuclear reactors within its borders for the purposes of safety, the preemptive scope of the AEA has not entirely closed off state regulation of nuclear power. States retain authority in traditional areas of state control, such as "the need for additional generating capacity, the type of generating facilities to be licensed, land use, rate making, and the like."71 Additionally, it is clear that states retain longstanding authority over the sale and transmission of electric power generated by nuclear power plants. Accordingly, states that have sought to assert authority over nuclear power production have done so by avoiding laws related to radiological safety and laws regulating how nuclear plants are operated and constructed—focusing instead on the initial determination of whether a need for nuclear power exists, and whether nuclear power is economically feasible.72 These longstanding state statutes are wide ranging. For example, Minnesota has enacted an outright prohibition on new nuclear power plants.73 Many states, like California, have enacted laws that condition the construction of new nuclear power plants upon certain findings of a state regulatory body.74 The required finding is often associated with the existence of a viable means for the disposal of nuclear waste.75 Other states require that the construction of a new plant be economical.76 Still others require ratification—either by the state legislature or through statewide referendum—before establishing a new nuclear power plant.77 These types of state laws, however, act to prevent the establishment of new nuclear power plants. They do not attempt to assert ultimate control over existing plants.

Significant controversy has surrounded Vermont's attempt to prevent the continued operation of the state's only nuclear power plant—Vermont Yankee, located in Vernon. Under Vermont law, a power generator must obtain a certificate of public good (CPG) from the state Public Service Board (PSB) before constructing any new power plant.78 As to nuclear power plants specifically, before a CPG for new construction may be granted, the PSB must first obtain the approval of the Vermont General Assembly.79 Recently, however, Vermont has enacted a series of statutes that provide the General Assembly with the authority to decide whether Vermont Yankee, which has been operating for almost 40 years, operates beyond March 21, 2012.


Vermont Relicensing

Vermont has suggested that it may attempt to stop the operation of Vermont Yankee nuclear power plant by preventing the PSB from providing the power plant with the necessary CPG to both operate and to store new nuclear waste. The factual background to the licensing of the Vermont Yankee plant is long and complicated. Entergy Nuclear purchased the plant in 2002. At the time, the plant was authorized by the NRC to operate until March 21, 2012. The purchase, however, had to be approved by the Vermont Public Service Board before it could be finalized.80 In support of gaining this approval, Entergy entered into a Memorandum of Understanding with the Vermont Department of Public Service.81 In exchange for the Department's support of the sale, Entergy agreed to acknowledge the PSB's authority to determine whether the plant would be allowed to operate beyond March 21, 2012, and also agreed not to challenge the PSB's authority to make that operation decision on the grounds that it is preempted under the AEA.82

At the time, Vermont law prohibited the construction of any facility for the storage of nuclear waste without first obtaining the approval of the Vermont General Assembly.83 Aware that the plant would exceed its existing storage capacity by 2008, Entergy sought permission from the General Assembly to construct additional waste storage, which authorized the Public Service Board to approve additional storage through the passage of Act 74 in 2005, but only up to March 21, 2012.84 Act 74 expressly stated that the "storage of spent fuel derived from the operation of Vermont Yankee after March 21, 2012 shall require the approval of the general assembly."85 Thus, the act required that Entergy return to the General Assembly for approval to store waste created after the March 21, 2012, deadline.

In 2006, the General Assembly passed Act 160 which prohibited the PSB from issuing a CPG for the continued operation of the Vermont Yankee plant beyond March 21, 2012, without the approval of the General Assembly.86 The statute provided that the General Assembly "shall consider concurrently the issue of storage of spent nuclear fuel derived ... after March 21, 2012 ... and the operation of Vermont Yankee after March 21, 2012...."87 Accordingly, Entergy would be required to obtain legislative approval to both operate beyond 2012 and to store nuclear waste created after 2012. In a third statute passed in 2008, Act 189 called for a "comprehensive vertical audit and reliability assessment" of the Vermont Yankee plant "in order to determine if it should be authorized to operate in this state beyond the expiration of its current operating license on March 21, 2012."88

On March 21, 2011, after an extensive environmental and safety review, the NRC renewed the Vermont Yankee operating license, authorizing plant operation through March 21, 2032.89 The Governor of Vermont, however, has suggested that the state will not grant the approval for the plant's continued operation beyond 2012, and the Vermont Senate has rejected legislative proposals that would authorize the PSB to provide Entergy with the CPG necessary for continued operation.90

Entergy has challenged the state's authority to prevent the Vermont Yankee plant from operating—arguing that Acts 74, 160, and 189 are preempted by the AEA.91 In filing its claims before the U.S. District Court for the District of Vermont, Entergy also asked the court to grant a preliminary injunction that would immediately, but temporarily, prohibit Vermont from forcing Entergy to cease operations.92 Entergy asserted that it needed confirmation of whether the state could shut down the plant's operation before Entergy purchased $60 million in nuclear fuel needed for the continued operation of the plant.93 The district court recently denied the request for an injunction, holding that Entergy had failed to show that the company would suffer "irreparable harm" between now and the merits trial, currently scheduled for September 12, 2011.94


Preemption Analysis

Whether Vermont, or any other state, may act to prevent a nuclear power plant from operating, despite the fact that the plant has been authorized by the NRC, will depend principally on whether the state law or regulation in question is preempted by the AEA. Although federal courts have previously considered state laws that have the effect of preventing new nuclear power plants from being constructed, until now, a federal court has not considered an attempt by a state to shut down a currently licensed and operating nuclear power plant. Thus, the Vermont controversy raises a novel legal issue which could have a substantial impact on states' abilities to determine the fate of existing nuclear plants within their borders. Although predicting the outcome of the Vermont Yankee case at such an early stage is difficult, it is important to understand the legal analysis the district court, and other courts facing challenges to state attempts to regulate nuclear power, will likely apply. In asserting that Vermont has intruded on the NRC's exclusive authority under the AEA, Entergy has focused on two principal arguments: that the Vermont statutes are inappropriately grounded in radiological safety concerns; and that Vermont is preempted from shutting down a federally licensed and currently operating nuclear power plant.95

Grounded In Safety Concerns

The court's primary determination will be whether the Vermont statutes, which provide the General Assembly with the authority to prevent Vermont Yankee from operating, "address matters of radiological safety."96 Pursuant to Pacific Gas, "a state moratorium grounded in safety concerns ..., a state judgment that nuclear power is not safe enough to be further developed ... [or] a state prohibition on nuclear construction for safety reasons" all fall within the field occupied by the federal government.97 Accordingly, if the court determines that safety was indeed the purpose behind the statutes, then the law in question will be deemed preempted. In determining the purpose of the laws, the court will likely consider the statutory language included within the "findings" or "legislative purpose" sections, as well as the substantive provisions of the enacted statutes.98 Additionally, the court may look to the legislative history to determine legislative intent, although the Supreme Court has warned that courts "should not become embroiled in attempting to ascertain [a state's] true motive."99

The district court's determination of whether the Vermont statutes are grounded in safety concerns may raise three key questions. First, to what extent does the language and purpose of Act 189 taint the language and purpose of Acts 75 and 160? Courts have repeatedly struck down state laws relating to the operation of nuclear power plants or the storage of nuclear waste where there is evidence that the law was motivated by safety concerns.100 However, very little in the text of either Act 74 or 160 explicitly suggests that the statutes were passed for the purpose of radiological safety. The findings section of Act 74 suggests that the General Assembly's purpose was a desire to ensure that the state's future power supply is "diverse, reliable, economically sound, and environmentally sustainable," and the state's need to invest in "clean energy resources in order to permit adequate power supply diversity."101 Additionally, prior to granting a CPG for nuclear waste storage, Act 74 mandated that the Public Service Board determine that "adequate financial assurance exists for the management of spent fuel at Vermont Yankee for a time period reasonably expected to be necessary...."102 The state was also concerned with the eventual removal of the stored waste "consistent with applicable federal standards."103

Likewise, the "legislative policy and purpose" section of Act 160 specifically states that the General Assembly should consider "the state's need for power, the economics and environmental impacts of long-term storage of nuclear waste, and choice of power sources among various alternatives," as well as assess "the potential need for the operation of the facility and its economic benefits, risks, and costs," and "alternatives that may be more cost-effective or that otherwise may better promote the general welfare."104 However, Act 160 does direct that the Department of Public Service arrange for studies that "in general, shall…identify, collect information on, and provide analysis of long-term environmental, economic, and public health issues…."105 In acting on a petition for the continued operation of a nuclear power plant, the PSB "shall consider…the general and specific issues that the studies are required to address."106 Thus, long-term public health, which may or may not implicate radiological safety, was a factor to be considered by the PSB in determining whether Vermont Yankee may continue to operate. Nevertheless, both Act 74 and 160, on their face, seem to be primarily grounded in permissible state concerns such as ensuring diverse power generation, financial costs associated with waste storage, the need for additional power, and general economic concerns.

Vermont's most recently enacted statute, however, could be interpreted as suggesting that the General Assembly may base its ultimate decision on whether to approve the continued operation of Vermont Yankee on safety concerns. Act 189 called for an "independent comprehensive reliability assessment" of the Vermont Yankee power plant.107 The assessment, which has been completed, included various investigations, many of which touch on the reliability of radiological safety systems. For example, the audit was to include an assessment of the plant's core cooling system, primary containment system, heat removal system, and the "separation of safety systems."108 Act 189 also called for a "physical examination" of the entire plant—an action the U.S. Court of Appeals for the Second Circuit has previously said "obviously invade[s] the NRC's exclusive regulatory province ... whether it be for safety or non-safety purposes."109 A "public oversight panel" was also created and given access to "records and documents consulted and generated in developing and conducting the comprehensive reliability assessment."110 Importantly, the panel was directed to report its findings, which presumably are based on the "comprehensive reliability assessment" to the General Assembly "for the purpose of informing the legislature in making its determination whether Entergy Nuclear Vermont Yankee plant should be authorized to operate in the state beyond the expiration of its current license...."111 Thus, Act 189 could be interpreted as principally concerned with the continued operational safety of Vermont Yankee.112 If the general assembly exercises its authority to prohibit the continued operation of Vermont Yankee based on a "reliability assessment" that includes a judgment of the adequacy of the plant's safety systems, such an action would likely be preempted under the AEA.113

Vermont, however, could argue that any decision to prohibit the continued operation of Vermont Yankee would be based on the reliability of the plant rather than the safety of the plant. Pacific Gas expressly held that states "retain their traditional responsibility in the field of regulating electrical utilities for determining questions of ... reliability...."114 California, for instance, was concerned about the reliability of nuclear power as an energy source in the sense that a nuclear waste buildup could lead to "shutdowns in reactors" with significant economic consequences once a plant's storage capacity was reached.115 California's primary concern was not that reactors would shut down because the buildup of waste was unsafe, but rather that the buildup would have significant economic consequences.116 Vermont's reliability concerns, however, seem to be focused on safety-related shutdowns and the adequacy of certain safety-related equipment.117 This type of reliability concern rooted in safety flaws could still be interpreted as falling within the preemptive field established in Pacific Gas.118 Thus, in determining whether a safety purpose exists, the district court will likely consider how the three statutes interrelate, the role of the "reliability assessment," and whether Vermont's reliability concerns can be distinguished from safety concerns.

The second key question the court may look at in determining whether the Vermont statutes are grounded in safety concerns is to what degree the court will entertain evidence of legislative intent arising from sources outside the text of the enacted statutes. While there is limited evidence in the plain text of the Vermont statutes of safety concerns, Entergy has asserted that the legislative history behind the statutes and public comments associated with the laws suggest otherwise.119 Indeed, in denying Entergy's motion for a preliminary injunction, the district court noted that "the legislative history of the challenged enactments contains numerous references to 'safety'...."120 However, given the Supreme Court's warning in Pacific Gas to "not become embroiled in attempting to ascertain [a state's] true motive," it is unclear whether the district court will be swayed by, or even consider, non-textual sources of legislative intent.121 Lower courts have, however, been willing to engage in a deeper investigation of legislative intent.122

A third key question the court may look at in deciding whether the Vermont statutes are grounded in radiological safety concerns is which party has the burden of proving legislative intent. Is the burden on the state to prove the existence of a non-safety rationale, or is the burden on Entergy to prove that the state purpose in enacting the statutes was to regulate radiological safety? The Tenth Circuit, for instance, has suggested that the burden is on the state to prove its non-safety rationale.123 However, Pacific Gas seems to suggest that the state need only "avow" a non-safety purpose.124 If the burden is on Vermont to prove the basis of their non-safety rationale, then the state will likely have to combat the distinct differences between the state regulated market that existed in California during Pacific Gas, and the deregulated "merchant" or "wholesale" status of Vermont Yankee.125 Under the California regulatory regime, a new nuclear power plant would have been owned by a state regulated utility—with the economic consequences of a reactor shutdown being directly felt by the state or statewide customers in the form of rate increases. As a "merchant" generator selling electricity into the interstate market, Vermont and Vermont customers are not liable for the economic failures or increased costs of Vermont Yankee's operation. However, the spectrum of "economic consequences" that may justify a state's decision to shut down an operating reactor goes beyond rule increases. Thus, a state like Vermont may still be able to cite alternative economic concerns sufficient to warrant a shutdown even absent a direct regulatory interest.

If the court finds that any of the Vermont statutes are grounded in radiological safety concerns, then those statutes fall into the field exclusively occupied by the NRC and are therefore preempted. Given that the different statutes may have different purposes, it is entirely possible that the court will find that the state assertion of authority over the operation of Vermont Yankee was grounded in economic interests, while the state assertion of authority over nuclear waste disposal was grounded in safety concerns. Nonetheless, in discerning the purpose behind these statutes, the court will undoubtedly look first to the text of the Vermont statutes. If further investigation into legislative intent is required, the court may have to consider questions of how the statutes interrelate, the applicability of legislative history, and where to place the burden of proving the General Assembly's legislative intent. A finding that the Vermont laws were not grounded in safety concerns does not, however, mean that the laws definitively avoid the field exclusively occupied by the NRC and preempted under the AEA.

New Construction v. Existing Operation

A finding that a state law is grounded in nuclear safety concerns is not "necessary to place the state law within the pre-empted field."126 As the Supreme Court determined in Pacific Gas, state attempts "to regulate the construction or operation of a nuclear power plant ... even if enacted out of non-safety concerns, would nevertheless directly conflict with the NRC's exclusive authority over plant construction and operation."127 The Court later clarified this standard in English—determining that state laws grounded in a permissible non-safety rationale would still fall into the AEA's preempted field only if the law were found to have "direct and substantial" effect on the safety of nuclear plant construction and operation.128 In Pacific Gas, however, the Court clearly held that the complete California moratorium on the construction of new nuclear power plants did "not seek to regulate the construction or operation of a nuclear power plant."129 Pursuant to the division of authority established under the AEA, states retain the authority to make the threshold determination, based on reasons unrelated to radiological safety, of whether there exists a need for a new plant. As suggested in Justice Blackmun's concurring opinion, the AEA does not preempt state laws that regulate whether a plant is constructed, but only those that regulate how a plant is constructed.130 However, the moratorium at issue in Pacific Gas pertained only to the construction of new plants; therefore, the Court did not consider the effect of a prohibition on the operation of an existing plant.

Like the California law at issue in Pacific Gas, the Vermont statutes do not seem to regulate how Vermont Yankee is to operate, but rather whether the plant operates at all. Entergy, however, asserts that the Vermont laws may be distinguished from the California law in that the Vermont General Assembly claims the authority to prohibit the operation of an existing, federally licensed power plant, as opposed to the California law, which simply prohibited the construction of new plants. Entergy asserts that the courts have maintained a distinction between new and existing nuclear power plants—limiting the states' authority to only the threshold decision of whether a plant shall be built, not whether an existing plant may continue to operate.131 Vermont, on the other hand, contends that the NRC has recognized that the states retain the final authority on whether a plant may operate.132

Under the Court's existing jurisprudence, it is clear that a state may, based on a non-safety rationale, prohibit the construction of a new nuclear power plant pursuant to an "initial decision regarding the need for power."133 Indeed, the Court has made clear that "Congress has left sufficient authority in the States to allow the development of nuclear power to be slowed or even stopped for economic reasons."134 Additionally, the Court has cited a NRC Atomic Safety and Licensing Board holding that "even in the face of the issuance of a NRC construction permit" states "retain the right" to preclude construction.135 Thus, it seems likely that a decision by the NRC to approve the construction of a specific plant does not necessarily mean that the plant will be built if the state determines that it is not economically prudent to do so.136 It is an open question as to whether these established principles also apply in the "operation" context, in addition to the "construction" context. However, it could be argued that given the Court's repeated union of "construction and operation," if a state may preclude construction of a plant in the face of a NRC approved construction license, the state may also preclude the operation of the plant in the face of a NRC approved operating license.

Additionally, the Court has established that the AEA reserves to the states the authority to regulate nuclear plants on the basis of a "need" for power. In practice, this principle has been applied with respect to a state threshold determination as to whether more nuclear electrical generation is needed. However, it seems logical to suggest that if a state has the authority to determine whether more power is needed, it would also have the authority to determine whether less electrical generation is needed. Such an interpretation would require that states have the authority to shut down existing power plants where the state determines that current power generation is excessive. Moreover, if courts were to adopt the Entergy position, once a state permitted the construction of a nuclear power plant, it would be unable to reassess that determination in the face of changing power needs. Thus, the state would be potentially bound by its initial decision to permit the construction and operation of a nuclear power plant. For example, if a state had a valid nonsafety rationale for seeking to terminate the operation of a plant, Entergy's interpretation of the AEA's preemptive effects may prevent that state from ceasing operation of the nuclear plant as long as the NRC renews the plant's license.

Vermont argues that the NRC has recognized that the states have the final word in determining whether a federally licensed plant continues to operate. For example, in discussing its newly adopted regulations governing license renewal, the NRC noted that "[a]fter the NRC makes its decision based on the safety and environmental considerations, the final decision on whether or not to continue operating the nuclear plant will be made by the utility, State, and Federal (non-NRC) decisionmakers."137 While the identified sources may suggest this position, it does not seem that any statute, regulation, or other binding authority exists to confirm the NRC's understanding that the states retain the ultimate decision as to whether a licensed nuclear power plant continues to operate. Additionally, it is congressional intent, rather than the position of the NRC, that is essential in determining the division of authority under the AEA.

The outcome of the Vermont Yankee case will likely have a lasting impact on state authority to regulate and terminate the operation of existing nuclear power plants. Prior case law suggests that the question of whether the Vermont General Assembly enacted Acts 74, 160, and 189 for the purposes of regulating radiological safety will likely be critical to the court's holding. If the court determines that the laws were not grounded in safety concerns and are not otherwise preempted, the case could stand as an expansion of state regulatory authority over nuclear power. To the contrary, if the court finds that the Vermont laws intrude on federal authority and are preempted, the case would highlight states' limited authority over licensed and operating nuclear power plants.


Congressional Authority

Although preemption is a constitutional principle arising from the Supremacy Clause, the extent to which state laws are preempted is a matter of congressional intent. Therefore, Congress retains the authority to define the preemptive scope of a statute. If Congress is unhappy with a court's interpretation of a given statute, Congress is free to amend the statute to make the statute's preemptive effects clear. Likewise, if Congress disagrees with the degree to which a state is regulating in an area, Congress is free to either restrict or enlarge that freedom. It is "up to Congress to determine whether a state has misused the authority left in its hands."138

Courts have struggled to define the precise borders of the preemptive field emanating from the NRC's exclusive authority over radiological safety aspects of the construction and operation of nuclear power plants. Given the uncertainties associated with field preemption generally, it is not surprising that the AEA has been subject to a number of conflicting interpretations, which have, in turn, given rise to conflicting case law. Congress, however, is free to adjust or clarify those preemptive boundaries by amending the AEA. The Supreme Court expressly invited Congress to adjust the separation of authority between the states and the federal government if it felt state laws like the California moratorium infringed on federal authority to encourage the development of nuclear power. In Pacific Gas, the Court noted that "it is for Congress to rethink the division of regulatory authority in light of its possible exercise by the States to undercut a federal objective. The courts should not assume the role which our system assigns to Congress."139 If Congress believes that courts have interpreted the AEA in a way that provides states with too much freedom in slowing or preventing the development of nuclear power; or, conversely, that courts have interpreted the AEA in a way that excessively restricts a state's ability to regulate nuclear power within its borders; or if Congress simply seeks to mitigate the uncertainty associated with defining the scope of field preemption under the AEA, then Congress is free to expressly adjust the preemptive field of the AEA accordingly. Preemption is, at its core, controlled by Congress.
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	Id. at 214
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