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Summary

Concern is sometimes expressed that certain entities which qualify for tax-exempt 501(c)(3) status as "educational" organizations have abused their exemption by advocating a policy viewpoint. The argument is that these entities should have to present information on both sides of an issue equally and neutrally, without opinion.

The term "educational" is not defined in the Internal Revenue Code (IRC). It is defined by regulation to encompass individual instruction, as well as public instruction "on subjects useful to the individual and beneficial to the community."

The question here is how far can the term "educational" be extended? Can a group espousing a viewpoint (i.e., only one side of an issue) be characterized as educational? If so, does the group have to provide factual information to support its statements? Is there some standard for truthfulness and accuracy?

The answers are rooted in a Treasury regulation, which provides that an organization that advocates a position or viewpoint can qualify as educational if it presents "a sufficiently full and fair exposition of the pertinent facts" so that people can form their own opinions or conclusions. To supplement the regulation's "full and fair exposition" standard, the Internal Revenue Service (IRS) has developed the "methodology test." Under it, a method is not "educational" if it fails to provide a "factual foundation" for the position or viewpoint or "a development from the relevant facts that would materially aid a listener or reader in a learning process."

There are constitutional implications in how the term "educational" is defined. In particular, the denial of tax-exempt status on the basis of an organization's speech could raise issues under the First Amendment. While there is no constitutional requirement that the term "educational" encompass every communication protected by the First Amendment, courts will examine the IRS's denial of a tax exemption or other benefit when it is based on the content of the taxpayer's speech in order to ensure the denial was not done for an impermissible reason. Groups that promote controversial positions may be particularly vulnerable to an interpretation of "educational" that permits a subjective determination by the IRS as to whether a group's methods of presenting its views are educational.

Concern over these issues has led to questions about whether the "educational" standard is unconstitutionally vague. While the IRS's methodology test was held to be unconstitutionally vague by a federal appellate court, subsequent court decisions have suggested that the test passes constitutional muster.











501(c)(3) Organizations: What Qualifies as "Educational"?



Educational organizations qualify for tax-exempt status as entities described in Section 501(c)(3) of the Internal Revenue Code (IRC).1 Benefits that arise from 501(c)(3) status include exemption from federal income taxes and eligibility to receive tax-deductible contributions.2

One criterion for 501(c)(3) status is that the organization's activities must be primarily for at least one tax-exempt purpose—for example, charitable, religious, or educational.3 When it comes to having an "educational" purpose, questions often arise about the scope of the term's definition. Can a group espousing a viewpoint be characterized as educational? If so, does it have to provide factual information to support its statements? Relatedly, is there some standard for truthfulness and accuracy? This report discusses the legal definition of the term "educational," as well as the constitutional implications of that definition.


Definition of "Educational"

There is no statutory definition of the term "educational" in the IRC. Rather, the term is defined by a Treasury regulation. It defines "educational" to encompass both (1) individual instruction "for the purpose of improving or developing his capabilities," and (2) "[t]he instruction of the public on subjects useful to the individual and beneficial to the community."4

The regulation goes on to address the heart of the matter about the term's scope:

An organization may be educational even though it advocates a particular position or viewpoint so long as it presents a sufficiently full and fair exposition of the pertinent facts as to permit an individual or the public to form an independent opinion or conclusion. On the other hand, an organization is not educational if its principal function is the mere presentation of unsupported opinion.5

The regulation also provides examples of educational organizations, including schools of every educational level; groups that hold public forums and lectures; and museums and zoos.6

In 1986, the Internal Revenue Service (IRS) developed the "methodology test" to supplement the regulation's "full and fair exposition" standard. The test assists in determining whether the method used by an organization to communicate a particular viewpoint or position is educational. Under the test, a method is not educational if it fails to provide a "factual foundation" for the position or viewpoint or "a development from the relevant facts that would materially aid a listener or reader in a learning process."7 The IRS has identified four factors that lead to the conclusion the method is not educational:


	a significant portion of the group's communications consists of the presentation of viewpoints or positions that are unsupported by facts;

	facts that purport to support the viewpoints or positions are distorted;

	the group's presentations make substantial use of inflammatory and disparaging terms and express conclusions based more on strong emotional feelings rather than objective evaluation; and

	the presentation's approach is not aimed at developing the audience's understanding of the subject matter because it does not consider their background or training.8



Absent exceptional circumstances, the presence of any one of these factors indicates the organization's method of communicating its views does not meet the criteria to be "educational."9

There is relatively little case law or IRS rulings on the "full and fair exposition" test. A group advocating for the use of alternative schools was found to have met the test when it (1) made publicly available copies of all the briefs, including those of the opposing parties, filed in relevant legal actions; (2) encouraged those with different viewpoints to submit articles to its newsletter; and (3) provided information on a subject that was useful and beneficial to the public.10 A group that advocated for the use of one method of childbirth was found to have met the standard when it carried out its purpose by (1) hosting film presentations followed by discussions with doctors and its members; (2) conducting presentations on local radio stations; (3) hosting meetings between medical professionals and expectant parents; and (4) preparing pamphlets, manuals, and books that it distributed to libraries, hospitals, and obstetricians.11



Similarly, a group that was formed to "educate the public about homosexuality in order to foster an understanding and tolerance of homosexuals and their problems" was found to be educational.12 The group hosted public seminars, forums, and discussion groups, as well as distributed materials that included copies of surveys and opinion polls; scholarly statements; government publications; and policy resolutions adopted by educational, medical, scientific, and religious organizations. The group was described as "accumulat[ing] factual information through the use of opinion polls and independently compiled statistical data from research groups and clinical organizations," and all of its materials contained "a full documentation of the facts" to support its conclusions.13 In ruling that the group qualified as educational, the IRS explained:

The presentation of seminars, forums, and discussion groups is a recognized method of educating the public.... By disseminating information relating to the role of homosexuals in society, the organization is furthering educational purposes by instructing the public on subjects useful to the individual and beneficial to the community. The method used by the organization in disseminating materials is designed to present a full and fair exposition of the facts to enable the public to form an independent opinion or conclusion. The fact that the organization's materials concern possibly controversial topics relating to homosexuality does not bar exemption under section 501(c)(3) of the Code, so long as the organization adheres to the educational methodology guidelines of section 1.501(c)(3)-1(d)(3).14

It also appears that a group that presents information prepared by others may qualify to be educational if it subjects those others to the full and fair exposition test.15

On the other hand, in seemingly the only case applying the methodology test, the Tax Court held that a group purportedly "dedicated to advancing American freedom, American democracy and American nationalism" did not qualify as educational when its newsletters were filled with inflammatory language and unsupported conclusions.16 The court found the newsletters failed the first, third, and fourth factors in the methodology test.17 They failed the first factor because a significant portion presented viewpoints that were clearly not supported by facts. These included the "common sense" standards for Supreme Court Justices of "No odd or foreign name" and "No beard"; listing of "Boat people, wetbacks and aliens who are incompatible with American nationality and character, such as Nicaraguan refugees or Refusnik immigrants" as people who should be denied U.S. Citizenship; and the statement regarding Black History Month that "No such thing. Nary a wheel, building or useful tool ever emanated from non-white Africa. Africanization aims to set up a tyranny of minorities over Americans."18 The court had no trouble finding the third factor was met, as the newsletters were filled with inflammatory and disparaging terms for gays and African Americans, among others.19 Finally, the court found that the fourth factor was met because a significant portion of the newsletters' intended readership were young people who would likely have little knowledge about the historical events presented in the newsletters, and the newsletters' negative treatment of these events would not assist in the readers' understanding of them.20

An example of an organization that failed to meet the "full and fair exposition" standard was one formed to "promote the education of the public on patriotic, political, and civic matters, and to inform and alert the American citizenry to the dangers of an extreme political doctrine."21 The group distributed written materials (e.g., books, pamphlets, and newsletters) and operated a speakers' bureau. The materials included substantial data about the doctrine's activities. The problem was they also included

many allegations and charges that certain individuals and institutions are of questionable national loyalty. Such charges are primarily developed by the use of disparaging terms, insinuations, and innuendoes and the suggested implications to be drawn from incomplete facts. For instance, the organization bases many of its conclusions on incomplete listings of an individual's organizational affiliations without stating the extent or the nature of the affiliations or attempting to present a full and fair exposition of the pertinent facts about those organizations.22

The IRS ruled that these types of activities were a substantial part of the organization's overall activities, and therefore the group failed to be classified as educational.

Similarly, a white supremacist group was held not to meet the criteria to be an educational organization.23 The court in this case did not base its holding on the regulation, but rather found there was simply no way in which the organization's materials could fall within the term "educational" as Congress intended.24 Important to the court was that there was "no reasoned development" from the purported facts presented in the organization's publications (e.g., the occurrence of violent acts by African Americans or the presence of Jews in important positions) to the positions it advocated (e.g., removing these groups from society), and therefore the publications "cannot reasonably be considered intellectual exposition."25


Constitutional Implications of Definition

There are constitutional implications as to how the term "educational" is defined. In particular, the denial of tax-exempt status to an organization on the basis of its speech could raise issues under the First Amendment.26

On the one hand, the Supreme Court has made clear that the government may choose to not subsidize taxpayers' speech through the provision of a tax incentive.27 Thus, there appears to be no constitutional requirement that the term "educational" encompass every communication protected by the First Amendment.28

At the same time, courts will examine the IRS's denial of a tax exemption or other benefit when it is based on the content of the taxpayer's speech in order to ensure the denial was not done for an impermissible reason.29 Groups that promote controversial positions may be particularly vulnerable to an interpretation of "educational" that permits a subjective determination by the IRS as to whether a group's methods of presenting its views are educational. As one court has explained in this context, "the government must shun being the arbiter of 'truth.'"30

The IRS recognizes the potential issues here, emphasizing that "[i]t has been, and it remains, the policy of the Service to maintain a position of disinterested neutrality with respect to the beliefs advocated by an organization."31 The government reportedly believes the methodology test "leads to the minimum of official inquiry into, and hence potential censorship of, the content of expression, because it focuses on the method of presentation rather than the ideas presented" and is therefore "the least intrusive standard available."32 On the other hand, some have questioned if the methodology test can be fairly categorized as objective or content neutral when it requires looking into such things as whether the organization uses "particularly inflammatory" language or distorts facts.33

Concern over these issues has led to questions about whether the "educational" standard is unconstitutionally vague. Not only does a vague law that affects First Amendment rights "inhibit the exercise of those freedoms,"34 but vagueness may also lead to arbitrary and discriminatory application of the law in violation of the Fifth Amendment's due process protections.35

In Big Mama Rag, Inc. v. United States,36 the D.C. Circuit Court of Appeals held that the definition of "educational" in the Treasury regulation was unconstitutionally vague. Note that this case predates the methodology test. The court found that it was not clear which organizations were subject to the "full and fair exposition" test and what the standard required. For example, the court found the distinction between facts and opinions to be "not so clear-cut" that the organization or the IRS "will be able to judge when any given statement must be bolstered by another supporting statement."37

The same court had the opportunity to look at the regulation several years later in National Alliance v. United States,38 where it held that a white supremacist group did not meet the criteria to be an educational organization. Notably, the court did not decide the case based on the regulation or methodology test.39 Rather, as discussed above, the court's holding was based on its determination that there was simply no way in which the organization's materials could fall within the term "educational" as Congress intended.40

The court did state in dicta that the IRS's methodology test reduced the vagueness concerns by tending to limit the meaning of "educational" to "material which substantially helps a reader or listener in a learning process."41 The court noted with approval that the "IRS has attempted to test the method by which the advocate proceeds from the premises he furnishes to the conclusion he advocates rather than the truth or accuracy or general acceptance of the conclusion."42

While the court did not overrule Big Mama Rag, its decision in National Alliance is commonly understood to represent the court moving away from its reasoning in that case.43 As a result, the court's approval of the methodology test, while in dicta, is often seen as reducing any precedential value of Big Mama Rag.44

It appears the only court to address the vagueness issue since National Alliance is the Tax Court.45 In Nationalist Movement v. Commissioner,46 the court rejected the argument that the methodology test was overly vague. The court found the test was "sufficiently understandable, specific, and objective both to preclude chilling of expression protected under the First Amendment and to minimize arbitrary or discriminatory application by the IRS."47 Further, the court did not find the test's purpose or effect to be the suppression of "disfavored ideas."48 Other cases, both prior to and after Big Mama Rag/National Alliance, have involved application of the regulation, without addressing the issue of its constitutionality.49
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