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Summary

The widely reported problems with the rollout of the HealthCare.gov website—the federal online health insurance portal called for by the Patient Protection and Affordable Care Act (ACA) (P.L. 111-148, as amended)—have prompted interest in the role that contractors played in developing this site. The Centers for Medicare and Medicaid Services (CMS) relied upon the services of over 50 vendors to build the site, which was reportedly largely unusable when it first became available to the public on October 1, 2013, and has been the subject of ongoing work since then.

Given HealthCare.gov's problematic debut, questions have arisen about how CMS selected vendors to work on HealthCare.gov, and the terms of the vendors' contractual relationships with the government. For example, some have wondered how CMS could assign work to specific vendors without engaging in "full and open competition through the use of competitive procedures"; whether there are any restrictions on agencies' dealings with vendors that have foreign parent corporations, as some HealthCare.gov vendors do; and whether political input plays a role in the source-selection process. There have also been questions about how to obtain copies of particular contracts; vendor obligations to report performance problems to the government; modifications to existing contracts; how parties to a government contract resolve disputes; and whether the government can get its money back.

Most recently, questions have been raised about potential amendments to federal procurement law that could, some commentators suggest, prevent issues of the sort experienced with HealthCare.gov. HeathCare.gov's early difficulties are generally seen to have increased interest in the Federal Information Technology Acquisition Reform Act (FITARA) (H.R. 1232), which would, among other things, increase the authority of the top agency chief information officers. FITARA passed the House, as part of the National Defense Authorization Act (NDAA) for FY2014, prior to HealthCare.gov's rollout, but was not included in the NDAA as enacted (P.L. 113-66). Other measures have been introduced specifically in response to the rollout of HealthCare.gov (e.g., H.R. 3373, S. 1843). Yet other potential reforms have been suggested, but are not reflected in proposed legislation. Topics of such proposed reforms include consideration of risk and use of modular contracting methods when acquiring information technology (IT); performance bonds and express warranties; and use of lead system integrators (i.e., contractors responsible for assembling a system from components developed and/or tested by other vendors).

The questions in this report are those that happen to have been frequently asked of the Congressional Research Service by congressional staffers. The inclusion of a particular question, or the exclusion of another question, should not be taken to indicate that particular factors did—or did not—contribute to HealthCare.gov's problematic debut. In addition, answers to these questions must often be provided in general terms, in part, because specific language in the parties' contracts may be subject to multiple interpretations and has not been construed by any court. In addition, the parties' conduct in performing the contract—the details of which are generally still emerging—can affect their rights. For example, the government could potentially be found to have waived certain rights that the contract's plain language would appear to grant to it by engaging in conduct that warrants an inference that it has relinquished the right. The authors of this report rely upon third-party investigations of the facts and circumstances surrounding HealthCare.gov, and additional information may emerge regarding topics discussed herein.

There is also a video, CRS WVB00013, Contractors and HealthCare.gov: Background in Brief, by [author name scrubbed] and [author name scrubbed], that addresses certain of these questions.









Contractors and HealthCare.gov: Answers to Frequently Asked Questions



This report provides answers to 20 frequently asked questions regarding contractors and HealthCare.gov, the federal online health insurance portal called for by the Patient Protection and Affordable Care Act (ACA) (P.L. 111-148, as amended). Over 50 contractors, including CGI Federal and Quality Software Services, Inc. (QSSI), helped in building the site, which was reportedly largely unusable when it first became available to the public on October 1, 2013, and has been the subject of ongoing work since then. Exactly what went wrong in terms of HealthCare.gov's rollout has been explored in several congressional hearings, and is under investigation by the Department of Health and Human Services inspector general. Litigation between the contract parties over costs or damages is also possible.

The questions and answers in the report are organized into three broad categories addressing (1) the processes whereby the Centers for Medicare and Medicaid Services (CMS) selected vendors; (2) the terms of the vendors' contractual relationships with the government; and (3) potential amendments to federal procurement law that, some commentators suggest, could help prevent issues of the sort experienced with HealthCare.gov.

The questions in this report are those that happen to have been frequently asked of the Congressional Research Service by congressional staffers. The inclusion of a particular question, or the exclusion of another question, should not be taken to indicate that particular factors did—or did not—contribute to the problematic rollout of HealthCare.gov. In addition, answers to these questions must often be provided in general terms, in part, because specific language in the parties' contracts may be subject to multiple interpretations and has not been construed by any court. In addition, the parties' conduct in the course of performing the contract—the details of which are still emerging—can affect their rights. For example, the government could potentially be found to have waived certain rights that the contract's plain language would appear to grant to it by engaging in conduct that warrants an inference that it has relinquished the right. The authors of this report rely upon third-party investigations of the facts and circumstances surrounding HealthCare.gov, and additional information may emerge regarding topics discussed herein.

There is also a video, CRS WVB00013, Contractors and HealthCare.gov: Background in Brief, by [author name scrubbed] and [author name scrubbed], that addresses certain of these questions.

CMS's Selection of Vendors for HealthCare.gov

Were vendors competitively selected to do the initial work on HealthCare.gov?

The Competition in Contracting Act (CICA) generally requires that executive agencies "obtain full and open competition through the use of competitive procedures" when awarding contracts.1 However, the award of a contract is not the only way in which agencies may assign work to specific vendors, and CICA's requirements as to "full and open competition" generally do not apply when agencies assign work to a vendor without awarding a contract.2

One way in which agencies can select vendors to perform work without awarding a contract is by issuing a task or delivery order under an existing contract.3 Some contracts are known as indefinite-delivery/indefinite-quantity (ID/IQ) contracts, because they generally permit the government to issue orders for whatever quantities of supplies or services it needs, whenever during the contract's term it needs them.4 The order must be within the scope of the contract.5 However, contracts can be drafted to encompass broad categories of supplies and services. There is a "preference" for multiple-award ID/IQ contracts,6 meaning that the agency awards a contract to multiple vendors, each of whom is generally entitled to a "fair opportunity to be considered" for orders valued in excess of $3,000.7 Vendors that do not hold the underlying ID/IQ contract are ineligible to compete for orders issued under it, and some commentators have characterized this as "uncompetitive."8 CMS selected CGI Federal as the "lead" contractor for HealthCare.gov's rollout by issuing an order in 2011 under an ID/IQ contract for information technology (IT) services that had been awarded in 2007. CGI Federal was one of 16 vendors awarded this contract, and three of these vendors submitted proposals to perform the order that was issued to CGI Federal.9

Are the performance problems of predecessor firms taken into account?

Agencies currently have the legal authority to take the performance problems of predecessor firms and key employees into account when selecting vendors in certain procurements, and when determining whether prospective vendors are responsible. For example, when selecting vendors in negotiated procurements,10 agencies must generally consider past performance or some other "non-cost evaluation factor," such as compliance with solicitation requirements, technical excellence, management capability, personnel qualifications, or prior experience.11 The past performance of predecessor firms and key employees "should" also be "take[n] into account," when "relevant" to the acquisition.12 However, in order to consider this information, the agency generally must have indicated its intent to do so at the time when it issued the solicitation;13 it generally cannot do so on an ad hoc basis after issuing the solicitation. Moreover, the Federal Acquisition Regulation (FAR) requires agencies to take into account "[t]he currency and relevance of the information," as well as its source, context, and general trends in performance.14 Thus, any performance problems experienced by a vendor (or a vendor's predecessor firm, as in the case of CGI Federal)15 would not necessarily cause the vendor to be downgraded on past performance or other non-cost evaluation factors. Nor would a vendor's being downgraded on these factors necessarily preclude it from winning the contract, depending upon the other factors evaluated, the weight assigned to various factors, and the proposals of competing vendors.

Similarly, agencies must consider certain factors related to capacity to perform when determining whether prospective contractors are affirmatively responsible prior to the award of a contract.16 These factors include whether the prospective vendor has a "satisfactory performance record," and has the necessary organization, experience, accounting and operational controls, and technical skills to perform the contract.17 The performance and experience of predecessor firms and key employees may be taken into consideration when making such determinations.18 However, agencies are not required to consider this information; and, even if agencies do consider it, they generally cannot repeatedly find a vendor to be nonresponsible based on the same performance issues.19 Instead, they must formally exclude the vendor, as discussed below.20

What role do political ties play in source selection?

In part because of the President's constitutional authority to appoint and remove certain federal officials, the President has some influence over the decisions made by employees of executive branch agencies.21 However, the FAR would appear to prohibit contracting officers or other officials involved in federal procurements from "favoring" contractors based on the contractors' political ties, as some have suggested happened with certain HealthCare.gov vendors.22 In particular, Subpart 3.1 of the FAR requires that "Government business ... be conducted in a manner above reproach and, except as authorized by statute or regulation, with complete impartiality and with preferential treatment for none."23 This provision specifically bars conflicts of interest—or the appearance of conflicts of interest—in relationships between the government and a contractor.24 The Court of Appeals for the Federal Circuit has held that "[f]or even an appearance of a conflict of interest to exist, a government official must at least appear to have some stake in the outcome of government action influenced by that individual."25 Thus, if a government official involved in the selection of a vendor had—or appeared to have—a stake in the choice of this vendor, then a conflict of interest that violated Subpart 3.1 could potentially exist. Moreover, because the FAR provision prohibits favorable treatment more generally, if there were indications that an official involved in vendor selection had granted preferential treatment to a vendor, a violation of this FAR provision could potentially have occurred.

In addition, as previously noted, other provisions of federal procurement law effectively limit the degree to which "favored" contractors may be given preferential treatment by generally requiring that contracts be awarded via "full and open competition through the use of competitive procedures," and that all vendors holding a multiple-award ID/IQ contract be given a "fair opportunity to be considered" for orders valued in excess of $3,000.26

Are there any restrictions on "foreign" participation in federal contracts?

Federal law restricts "foreign" participation in federal procurement in several ways, none of which appears to have been implicated in the case of HealthCare.gov. The primary restrictions on foreign participation arguably pertain to the place where supplies or construction materials are manufactured. For example, in procurements subject to the Buy American Act (BAA) of 1933, as amended, federal agencies are generally required to purchase "domestic end products" for "public use."27 Acquisitions of services—which are generally what CMS procured in implementing HealthCare.gov—are not subject to the BAA or similar domestic content restrictions.28 Nor does the BAA restrict purchases from foreign persons, per se, provided that these persons supply domestic end products and construction materials.29

Though other restrictions preclude agencies from contracting with certain vendors because they have foreign parents (as several HealthCare.gov contractors do),30 or because the vendors are otherwise seen as "foreign," these restrictions apply only in arguably narrow circumstances which do not appear to have been implicated in the case of HealthCare.gov. Such circumstances may exist when national security interests are involved,31 or when domestic capabilities to perform specific functions are at issue.32 However, CMS is not among the agencies subject to these national security-related restrictions, and domestic capabilities to provide IT supplies and services are not among those capabilities specifically protected.

In yet other cases, government contractors are barred from employing persons who are not U.S. citizens, nationals, or lawful permanent residents (LPRs) to perform certain work under federal contracts.33 At least one HealthCare.gov contractor was previously found ineligible for certain work because it proposed to use foreign nationals temporarily admitted to the United States pursuant to H1-B visas to perform certain work.34 However, CMS does not appear to have been required by the FAR or Department of Health and Human Services to have included such a restriction on the use of foreign nationals in its solicitations or contracts for HealthCare.gov.

How could CMS award a sole-source contract to replace CGI Federal?

According to news reports, CMS plans to replace CGI Federal by awarding Accenture a one-year contract to oversee HealthCare.gov.35 CMS apparently awarded the contract, which has a value of about $90 million, on a sole-source basis "[b]ecause of time constraints."36 CICA generally requires that executive agencies enter into contracts after "full and open competition through the use of competitive procedures" unless certain circumstances exist that would permit agencies to use noncompetitive procedures.37 Such circumstances may exist when:

(1) the property or services needed by the executive agency are available from only one responsible source and no other type of property or services will satisfy the [agency's] needs;

(2) the executive agency's need for the property or services is of such an unusual and compelling urgency that the Federal Government would be seriously injured unless the executive agency is permitted to limit the number of sources from which it solicits bids or proposals; ...

(7) the head of the executive agency ... (A) determines that it is necessary in the public interest to use procedures other than competitive procedures in the particular procurement concerned; and (B) notifies Congress in writing of that determination not less than 30 days before the award of the contract.38

Additional statutory and regulatory requirements may apply when an agency relies on these exceptions. For example, CICA states that when an agency relies on exception (2), it must limit the period of such a contract to one year in ordinary circumstances, but in any event no longer than the period of time needed "to meet the unusual and compelling requirements of the work to be performed under the contract."39 CICA also requires that when agencies rely on this exception, the contracting officer must solicit offers "from as many potential sources as is practicable under the circumstances."40 In the past, the Comptroller General has determined that time constraints may justify a sole-source award under exception (2) if the contractor receiving the award is the only one capable of performing the work within these constraints.41

Although the exception that CMS relied upon in awarding the contract to Accenture has not been publicly noted, this information may come to light if CMS submits a justification and approval (J&A) for the award. Contracts awarded using noncompetitive procedures based on exceptions (1) or (2) must be supported by a certified written justification that, depending on the value of the acquisition, may require the approval of a government official other than the contracting officer.42 Agencies must generally make J&A documents available to the public within 14 days after award of the contract, or within 30 days if the agency relies on exception (2).43 When reviewing whether a justification supports the use of noncompetitive procedures, the Comptroller General considers whether it provides a "reasonable basis" for the agency to make a sole-source award.44

Vendors' Contractual Relationships with CMS

How can I get copies of the contracts?

As a rule, copies of the federal contracts are not publicly available.45 However, individual Members of Congress and their staff (as well as the general public) can request copies from the contracting agency either informally, or pursuant to the Freedom of Information Act (FOIA).46 The FAR makes clear that the FOIA generally applies in the context of government procurement.47 In some cases, requests could potentially be denied, in whole or in part, based upon one of FOIA's exemptions, such as those for certain kinds of investigatory records compiled for law enforcement purposes, or documents properly classified as secret in the interest of national defense or foreign policy.48

However, obtaining a copy of the contract does not necessarily suffice for determining who may be at fault for specific problems. The language of the contract could, for example, potentially be ambiguous or subject to conflicting interpretations by the parties.49 Alternatively, the parties could have waived certain requirements by expressly relinquishing particular rights, or by engaging in conduct that warrants an inference that the right has been relinquished.50 There could also be legal justifications for any failures to perform as apparently required by the terms of the contract.51

Are vendors required to report performance problems to the government?

Federal statutes and regulations currently require that standard terms be incorporated into executive agency solicitations and contracts which obligate the vendor to report certain information that may be indicative of performance problems, including (1) exclusions from government contracting; (2) convictions or findings of liability for certain offenses, or indictments or charges with such offenses by a government entity; (3) "significant overpayments" under the vendor's contract; and (4) violations of the civil False Claims Act or certain federal criminal laws occurring in connection with the award, performance, or close-out of a federal contract.52 Individual contracts could potentially also be drafted so as to require reporting of specific performance issues,53 and contractors sometimes voluntarily disclose issues so as to present this information to the procuring agency in the best possible light or obtain any favorable treatment provided to those who voluntarily disclose.54

However, the standard required disclosures do not necessarily encompass run-of-the-mill performance issues but, rather, those that would give rise to exclusion, or criminal or civil liability. Moreover, even when information is disclosed, there are sometimes limits on how the government may use it. For example, prospective vendors' disclosures regarding their exclusions and certain criminal or civil liability make up, in part, the Federal Awardee Performance Integrity Information System (FAPIIS). FAPIIS also includes any nonresponsibility determinations, terminations for default, and past performance information from the past five years;55 and contracting officers are required to consult FAPIIS when determining whether prospective vendors are responsible.56 However, contracting officers are restricted in their ability to consider certain past performance information that is more than three years old,57 and have discretion as to what weight, if any, to give to the various information provided in FAPIIS.58

How can requirements be changed after contract award?

Media sources have reported that a number of changes were made to HealthCare.gov shortly before, as well as after, its problematic rollout. In some cases, such as when vendors corrected errors in lines of code,59 these changes arguably served to bring the product into conformity with pre-existing contractual requirements. In other cases, however, the contractor was tasked with doing things that were not provided for in the initial contract, such as designing the website so that users must create accounts before viewing plans, instead of anonymously browsing.60

The latter sorts of changes—apparently altering the terms of the contract—are possible, in part, because parties to a contract generally may agree to change the contract's terms after the contract has been formed.61 Changes that are agreed to by both parties are called bilateral modifications, and are the preferred method of altering the terms of government contracts. However, many government contracts also include so-called Changes Clauses which permit contracting agencies to unilaterally "make changes within the general scope of th[e] contract" to specified terms of the contract (e.g., contract specifications; method or manner of performance).62 Some versions of the Changes Clause even provide that the contractor must continue to perform if the changes constitute a breach of the contract by exceeding the contract's scope.63

Any changes in the contract terms could potentially result in adjustments of the contract price or the time allotted for performance.64 The government may be entitled to a reduction in price if the change deletes work from the contract. Conversely, if the change adds work to the contract, the contractor may be entitled to an increase in price.65

How are disagreements between parties to a contract resolved?

When performance of a contract does not proceed as anticipated, the parties frequently disagree over who was responsible, as CMS and its contractors have done in the case of HealthCare.gov.66 Assuming that they feel a need to resolve these disagreements and cannot do so through informal means, CMS and its vendors may ultimately bring claims—or written demands or assertions seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to a contract—under the Contract Disputes Act (CDA) of 1978, as amended.67 The CDA calls for claims by or against a contractor to be submitted to the contracting officer for a decision.68 The contracting officer then has a certain period of time (60 days in the case of claims of $100,000 or less; or any longer period established by the contracting officer, in the case of claims over $100,000) within which to issue a written decision approving or denying the claim.69 Failure to issue a decision within the requisite time period is generally deemed to be a denial.70 Following the contracting officer's decision, the contractor may (1) appeal the decision to an agency board of contract appeals within 90 days of receipt of the decision, or (2) bring an action directly on the claim in the U.S. Court of Federal Claims (COFC) within 12 months of receipt of the decision.71 Decisions of the board or COFC, in turn, may be appealed to the U.S. Court of Appeals for the Federal Circuit and, ultimately, the Supreme Court could grant certiorari.72

This disputes process can take some time, not just because of all these layers of review, but also because the CDA generally provides that claims may be brought within six years of their accrual.73 In one notable case, the dispute process under the CDA took over 20 years—and ended with the Supreme Court leaving the parties in their respective pre-litigation positions.74 However, that case, General Dynamics Corporation v. United States, 563 U.S.—(2011), raised questions of state secrets that are unlikely to be implicated in any litigation over HealthCare.gov.

Can the government get its money back?

It remains to be seen whether and how much of the money that CMS spent on HealthCare.gov the government might be able to recover in light of the website's problematic rollout, or on other grounds. The possibility of any monetary recovery depends, in large part, upon the terms of the contracts, including any amendments thereto (see supra "How can I get copies of the contracts?"). To the degree that the contractor performed materially as required in the contract, the government's grounds for recovery could be limited. In other words, the contractor is generally not liable if the government misunderstood or misstated its own requirements. On the other hand, if a contractor did not perform materially as required in its contract, and there is no legal justification for its failure to do so,75 then the government could potentially be entitled to certain costs or damages either pursuant to express terms of the contract, or under the common law of contracts. For example, certain government contracts include terms obligating the vendor to pay the government liquidated damages—or damages of a contractually prescribed amount—if the vendor fails to perform within the time period specified in the contract.76 Other contracts include terms entitling the government to equitable reductions in price if the performance tendered by the contractor does not meet contractual specifications, or if the contractor does not timely replace rejected supplies.77 However, even if the contract does not include such terms, the common law of contracts generally permits parties to recover damages based on the difference between the value of the performance contracted for and that tendered, or on other grounds.78

Recovery on non-contractual grounds, such as under the civil False Claims Act (FCA), is also possible, if a vendor knowingly made or presented false, fictitious, or fraudulent claims for payment to the government.79 However, inaccurate statements that were not made in the context of claims for payment (such as contractors' statements prior to the rollout that work on HealthCare.gov was on track)80 generally would not give rise to liability under the FCA.

How is CMS able to end its contractual relationship with CGI Federal in 2014?

CMS is able to end its contractual relationship with CGI Federal in 2014 because the contract's term expires in February, and CMS has chosen not to exercise the option to extend it. An option is a "unilateral right in a contract by which, for a specified time, the Government may elect to purchase additional supplies or services called for by the contract, or may elect to extend the term of the contract."81 Because the decision to exercise an option rests solely with the government, the contractor is not entitled to recover lost profits if the government decides not to exercise an option. This is true regardless of the circumstances surrounding the government's non-exercise of the option (e.g., the government previously gave notice of its intent to exercise the option).82

Executive branch procurement contracts also provide the government with the right to terminate the contract for the government's convenience,83 or for the contractor's default.84 The government could potentially have to pay the vendor certain costs if it exercises either of these rights.85 Conversely, the vendor could potentially be liable for certain costs if the government exercises its right to terminate the contract for default.86 However, neither termination for convenience nor termination for default are at issue in the case of CGI Federal's contract with CMS to work on HealthCare.gov.

Potential Reforms in Response to HealthCare.gov

What about consideration of risk and modularity in IT contracting?

Some commentators have suggested that making federal procurements of information technology (IT) more like private sector procurements of IT, in terms of consideration of risk and use of modular contracting methods, could help prevent situations like HealthCare.gov.87 Currently, Part 39 of the FAR directs agencies to "analyze risks, benefits, and costs" before entering into a contract for IT.88 Risks associated with schedules, cost, technical feasibility, dependencies between new projects and other projects or systems, and program management, among others, are specifically recognized;89 and agencies are instructed to apply appropriate techniques to manage and mitigate such risks.90 Suggested techniques include modular contracting, among other things.91 Part 39 also designates contracting and program officials as "jointly responsible" for managing and controlling risk when selecting projects and during program implementation.92

Part 39 also reiterates the requirement, initially found in the Clinger-Cohen Act of 1996, that executive agencies, "to the maximum extent practicable," use modular contracting—that is, use one or more contracts to acquire information technology systems in successive, interoperable increments—for the acquisition of "major system of information technology."93 In addition, Part 39 (1) indicates that agencies may use modular contracting to acquire non-major systems of IT; (2) suggests how acquisitions of IT systems may be divided into smaller increments; (3) requires contracting officers to choose "appropriate" contracting techniques that facilitate the acquisition of subsequent increments; and (4) encourages contract award, "to the maximum extent practicable," within 180 days after the solicitation's issuance in order to avoid obsolescence.94

There would seem to be some opportunities to expand upon the current framework, since the risk management techniques addressed in Part 39 are generally encouraged, not required. Similarly, modular contracting is only required, "to the maximum extent practicable," with "major systems" of IT. It is not required with major systems when its use is deemed not to be practicable by the procuring agency, or when acquiring non-major systems. (Major systems are "combinations of elements," whose cost exceeds certain monetary thresholds or which are designated as such by agency heads, that "will function together to produce the capabilities required to fulfill a mission need.")95 However, given that consideration of risk and modular contracting is currently, at a minimum, encouraged, it is unclear that merely requiring these things, in and of itself, would necessarily suffice to ensure that agencies effectively deploy any required techniques. An agency that erred significantly in any required risk assessment could potentially still end up with the same difficulties that CMS experienced with HealthCare.gov.

What about increased use of performance-based acquisition?

Some commentators have suggested that problems like those experienced with HealthCare.gov could potentially be avoided if federal agencies made greater use of performance based acquisition (PBA),96 an approach to acquisition structured around the results to be achieved, rather than the manner in which work is performed.97 PBA has been widely recognized as having certain benefits (e.g., lessening performance risk, removing the need for detailed specifications or process descriptions),98 and a statute enacted in 2000 established a "preference" for the use of performance-based contracts and orders in the acquisition of services by executive agencies.99 The Services Acquisition Reform Act (SARA) of 2003, as amended, expanded on this preference by granting agencies temporary authority to treat performance-based contracts and orders for services as if they were contracts for commercial items, provided certain conditions were met.100

Subpart 37.6 of the FAR provides further guidance about how agencies are to develop performance work statements, performance standards, and quality assurance surveillance plans. Among other things, the FAR prescribes that, in developing performance work statements, agencies must, "to the maximum extent practicable," (1) describe the work in terms of the desired results, rather than how the work is to be accomplished or the number of hours; and (2) enable assessment of work performance against measurable performance standards, among other things.101 The FAR similarly requires that performance standards be measurable and structured to permit assessment of the contractor's performance,102 and that quality assurance surveillance plans meet the requirements of Subpart 46.4 of the FAR.103

However, despite general agreement on the potential benefits of PBA, and statutes and regulations promoting PBA, agencies have made arguably little use of it,104 and the key question seems to be how agencies can be brought to make greater use of PBA. Further, even with PBA, an agency that failed to adequately describe its desired results to its vendors—or that kept changing its desired results over time—could potentially still be at risk of performance failures.

What about facilitating dealings with commercial vendors?

Some have suggested that the problems with HeathCare.gov arose, at least in part, because CMS drew upon the standard pool of government vendors and did not work with innovative start-ups or entities widely known for their commercial IT products.105 Further, according to these commentators, executive agencies, like CMS, are limited in their ability to work with commercial firms because federal contracting processes are too "dated" and "inflexible,"106 and/or agencies impose too many government-specific terms upon vendors as conditions of their contracts.107

The Federal Acquisition Streamlining Act (FASA) of 1994 established a "preference" for the acquisition of "commercial items"108 by requiring, among other things, that executive agencies define their requirements, "to the maximum extent practicable," "so that commercial items ... may be procured," or "to the extent that commercial items suitable to meet the executive agency's needs are not available, nondevelopmental items other than commercial items may be procured."109 The Federal Acquisition Reform Act (FARA) of 1996 and the Service Acquisition Reform Act (SARA) of 2003 subsequently expanded on this preference, including by exempting acquisitions of commercial items from a number of standard requirements and contract terms.110 However, the application of these authorities has proved controversial, with some suggesting that agencies have relied upon the authorities to their own detriment (e.g., by paying higher prices because they did not obtain certified cost or pricing data from the vendor),111 and, particularly since 2003, Congress has specifically extended certain requirements to commercial vendors.112 Other commentators, however, have objected to what they perceive as the "erosion" of the commercial item authorities.113 Facilitating increased dealings with commercial vendors in the context of IT procurement could potentially be complicated insofar as it implicates this broader debate. Further, current law focuses primarily upon the acquisition of commercial items, not the use of commercial vendors, per se. There may be cases where facilitating the acquisition of commercial items also promotes use of commercial vendors; however, there may be other cases where this is not so.

What about restricting the use of ID/IQ contracts?

Some commentators have suggested that CMS's decision to rely, in part, on an ID/IQ contract awarded in 2007 in implementing HealthCare.gov contributed to the problematic rollout because only vendors who held that contract could be considered, and other vendors—including new and potentially innovative ones—were excluded.114 As previously noted, ID/IQ contracts generally permit the government to issue orders for whatever quantities of supplies or services it needs, whenever during the term of the contract it needs them; and there is a preference that such contracts be awarded to multiple vendors, each of whom must generally be given a "fair opportunity to be considered" for orders.115

Congress expressly authorized executive agencies to use ID/IQ contracts in 1994, when it enacted the Federal Acquisition Streamlining Act (FASA).116 Among other things, FASA requires that solicitations for ID/IQ contracts "include ... a statement of work, specifications, or other description that reasonably describes the general scope, nature, complexity, and purposes of the services or property to be procured under the contract."117 This requirement was imposed to address concerns that, by giving solicitations for ID/IQ contracts broad scopes, agencies could use the resulting contracts "routinely to obtain a wide range of [supplies and services] without meaningful competition,"118 and the FAR subsequently imposed similar requirements upon ID/IQ contracts themselves.119 However, despite this requirement, commentators have expressed concern about ID/IQ contracts with arguably broad scopes, or apparently tenuous relationships between the work required under the contract and that contemplated by particular orders,120 including in the case of HealthCare.gov. In addition, the overall guidance on the "appropriate use" of ID/IQ contracts—which the National Defense Authorization Act for FY2000 required to be developed121—provides only that agencies "should use" ID/IQ contracts "when a recurring need is anticipated."122

What about requiring performance bonds?

Some have wondered about requiring IT vendors to post performance bonds, as some states did when contracting for IT in the 1990s.123 Bonds rely upon third-parties—known as sureties—to ensure that the government still receives performance, or is appropriately compensated, if the initial vendor fails to perform. A federal statute, the Miller Act of 1935, as amended, generally requires that construction contractors post performance bonds on federal contracts.124 However, the Miller Act does not apply to non-construction contractors, and the FAR directs that "[g]enerally, agencies shall not require performance ... bonds for other than construction contracts."125 Pursuant to the FAR, such bonds may be required only for non-construction contracts exceeding the simplified acquisition threshold (generally $150,000) "when necessary to protect the Government's interest," such as when (1) government property or funds are to be provided to the contractor for use in performing the contract or as partial compensation; (2) the government desires assurance that a successor in interest to a contractor is financially capable; (3) substantial progress payments are made before delivery of end items starts; or (4) contracts are for the dismantling, demolition, or removal of improvements.126

Requiring performance bonds could potentially help ensure uninterrupted performance under IT contracts because the surety generally must arrange for completion of the contract, or compensate the government, if the contractor fails to fulfill its obligations.127 Such a requirement could also reduce the possibility that a contractor performing work for the government will default because of insolvency, since sureties generally issue bonds only to contractors who are in good financial standing.128 However, neither interruption of performance nor default due to insolvency appears to have been directly at issue in the case of HealthCare.gov, and requiring performance bonds could limit the number of vendors willing and able to compete for federal contracts, thereby increasing costs.129

What about warranties?

Express warranties were also used by state governments during the 1990s when procuring IT,130 and some have wondered about the possibility of requiring similar warranties of performance in federal IT contracts in the wake of HealthCare.gov.131 Currently, per the FAR, the "use of warranties"—or promises or affirmations given by a vendor regarding the nature, usefulness, or condition of the supplies, or the performance of services, furnished under the contract—"is not mandatory" in federal contracts.132 However, the FAR authorizes agencies to use warranties in specific acquisitions when such use is "appropriate" and approved in accordance with agency procedures.133 Whether a warranty is seen as appropriate depends upon various factors, including (1) the nature and use of the supplies and services (e.g., their complexity and function, the potential harm to the government if the item is defective); (2) the costs arising from the contractor's charge for accepting the deferred liability created by the warranty, and the government's cost in administering and enforcing the warranty; (3) the government's ability to enforce the warranty; (4) trade practice; and (5) whether the contractor's charge for the assumption of added liability may be offset by reducing the government's quality assurance requirements.134 The FAR also encourages reliance on commercial warranties for the repair and replacement of commercial items where "appropriate and in the Government's best interest."135

Requiring express warranties as to certain IT systems may seem appealing, particularly in light of the apparent performance failures of certain components of HealthCare.gov. However, as the FAR itself suggests, the use of an express warranty typically increases contract costs, as vendors "charge for accepting the deferred liability created by the warranty."136 Thus, across-the-board requirements for specific express warranties for IT could potentially result in the government incurring costs that are not commensurate with the benefits received from the warranty, particularly if the government's ability to enforce the warranty is limited.137 In addition, it is important to note that the government's ability to recover costs or damages for a vendor's unjustified failure to deliver supplies or services that materially satisfy contractual requirements is generally not contingent upon the presence of an express warranty.

What about strengthening agency evaluations of past performance?

Some commentators have suggested that improved recording and consideration of information about vendors' performance under federal contracts could help agencies avoid dealings with vendors who have experienced performance problems in the past and, so the thinking goes, may be more likely to experience such problems in the future.138 Currently, under the FAR, executive agencies (1) are generally required to evaluate vendors' performance on contracts and orders valued in excess of the simplified acquisition threshold (generally $150,000) at least annually and at the time when work on a contract or order is completed;139 and (2) must consider past performance or some other "non-cost evaluation factor" when selecting vendors in negotiated procurements.140 The FAR also prescribes certain aspects of the vendor's performance that must, "at a minimum," be included in performance evaluations, and defines the five adjectival ratings—from "exceptional" through "unsatisfactory"—that agencies are to use in describing performance.141 Aspects of performance to be addressed include the quality of the product or service; cost control; schedule and timeliness; management or business relations; subcontracting with small businesses; and other applicable factors (e.g., late payment of subcontractors).142

The FAR's requirements as to consideration of past performance in source selection, in contrast, are arguably more limited, with agencies generally having discretion in defining what constitutes past performance for purposes of the procurement;143 determining what performances qualify as recent and relevant;144 and establishing the weight to be given to past performance and other factors, such as cost or price.145 Contracting officers are also generally free to draw their own inferences regarding contractors' past performance from the sources they consult, so long as the conclusions are reasonable.146

This framework could potentially be modified in an attempt to further standardize agency evaluations of contractors' past performance, or to require that agency evaluations be considered in specific ways in source selection.147 However, agency evaluation and consideration of vendor's past performance were not designed to remove all risk from the procurement process. Rather, they were intended to permit agencies to make more informed decisions about whether potential performance risks may be offset by other factors (e.g., lower price).148 In addition, certain amendments to the current requirements could conceivably decrease the number of potential vendors—and, thus, increase costs—unless there were mechanisms whereby agencies could differentiate between vendors with different types and degrees of performance problems, and vendors could demonstrate that they have overcome prior performance problems.

Should performance play a greater role in responsibility and exclusion?

Some have suggested that performance problems, such as those experienced by CGI Federal's predecessor firm, American Management Systems, should be given greater consideration not only in source-selection decisions, but also in determinations as to responsibility and exclusion. As previously noted, executive agencies are generally prohibited from entering a contract with a prospective vendor who has not been found to be affirmatively responsible based on criteria that include whether the vendor has a "satisfactory performance record."149 The FAR further provides that vendors that are, or recently have been, "seriously deficient in contract performance"—as evidenced by delinquent performance, delivery of nonconforming items, poor management or technical judgment, or failure to correct production problems, among other things150—generally "shall be presumed to be nonresponsible."151 Past failure to apply sufficient tenacity and perseverance to perform acceptably is also said to be "strong evidence of nonresponsibility," and failure to meet the quality requirements of the contract is described as a "significant factor" in determining satisfactory performance.152 Responsibility determinations are, however, intended to address only the risks of nonperformance on specific contracts, not to exclude "poor performers" from all dealings with federal agencies. A separate process, involving debarment, is used for purposes of exclusion, and agencies could potentially be found to have impermissibly engaged in de facto debarment if they were to intentionally or effectively use the responsibility determination process to preclude a vendor from any dealings with the government.153

Subpart 9.4 of the FAR, in turn, expressly authorizes an agency to debar a contractor after finding, by a preponderance of the evidence, a "violation of the terms of a Government contract or subcontract so serious as to justify debarment."154 Such violations can include willful failure to perform in accordance with the contract's terms; or a history of failure to perform, or unsatisfactory performance of, one or more contracts.155 Contractors must generally be given notice and an opportunity for a hearing prior to being debarred, particularly when the debarment is based upon agency findings, rather than convictions or civil judgments.156 Moreover, any debarment under the FAR—including for serious violations of the terms of a government contract—is discretionary, not mandatory.157 It is to be imposed "only in the public interest for the Government's protection and not for purposes of punishment."158 Executive agencies, in general, have recently been criticized by some Members of Congress and the public for their limited use of their discretionary authority to debar, particularly on performance-related grounds.159 However, some agencies reportedly have established procedures whereby vendors whose contracts are terminated for default—that is, for failure to perform as required by the contract—are automatically referred to the appropriate officials for potential debarment.160 All agencies could be required to do this. However, particularly given the frequent disputes between vendors and agencies over who was, in fact, responsible for performance problems, such a requirement could potentially increase the amount of litigation, as vendors seek to have terminations for default be found to be improper and converted into terminations for convenience.161 Also, a vendor that experiences significant performance failures on only one contract, due to exceptional circumstances, may pose no performance risks to other agencies.

What about use of lead system integrators?

It has been widely noted that CMS essentially served as the lead system integrator (LSI) for HealthCare.gov, managing the assembly of component systems developed and tested by various vendors into a single system;162 and some have questioned whether CMS had the in-house capabilities to effectively perform this role.163 Nothing in current law either required CMS to serve as the LSI, or prohibited it from doing so. Congress enacted legislation in 2006 and 2008 that imposed certain limits on the use of LSIs by the Department of Defense (DOD),164 partly due to concern that agencies' use of LSIs may give vendors "discretion to make program decisions."165 However, these restrictions only apply to DOD, and then only in acquisitions of "major systems."166 The restrictions do not apply to civilian agencies, like CMS, or even to DOD procurements that do not involve major systems. Congressional and public concern about the use of LSIs by DOD could, however, potentially have influenced CMS's decision not to use an LSI with HealthCare.gov. Earlier debates over the use of lead system integrators centered, in part, upon whether such entities may perform functions that are inherently governmental (i.e., functions that, as a matter of federal law and policy, must be performed by government employees and cannot be contracted out),167 or closely associated with inherently governmental functions.168 Further, guidance issued by the Obama Administration in 2011 regarding functions closely associated with inherently governmental functions requires that agencies, among other things, (1) give special consideration to having federal employees perform the work; (2) have the resources to give "special management attention" to the contractor's performance; and (3) take steps to "limit or guide" contractors' exercise of discretion.169

Use of an LSI here could potentially have helped clarify responsibility when HealthCare.gov failed to perform as required after its rollout,170 and would have meant that CMS only had to oversee the performance of one vendor, as opposed to more than 50. However, any agency deficiencies in contract administration arguably remain as salient when there is one contractor—tasked with assembling the work of other vendors—as they are when there are multiple contractors.
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