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Summary

The degree to which foreign nationals (noncitizens/aliens) should be accorded access to certain benefits as a result of their presence in the United States, as well as the responsibilities of such persons given their legal status (e.g., immigrants, nonimmigrants, unauthorized aliens), often figures into policy discussions in Congress. These issues become particularly salient when Congress considers legislation to establish new immigration statuses or to create or modify benefit or entitlement programs.

The 111th Congress enacted the Patient Protection and Affordable Care Act (P.L. 111-148), which has been amended by the Health Care and Education Reconciliation Act of 2010 (P.L. 111-152) and several other bills. (ACA refers to P.L. 111-148 as amended by P.L. 111-152 and the other legislation.) The ACA created new responsibilities (e.g., the requirement that most people in the United States obtain health insurance) and new benefits (e.g., tax credits to help certain people purchase health insurance), and it addressed the eligibility and responsibility of foreign nationals for these provisions. One issue that has arisen during some debates to amend provisions in the ACA and during discussions of immigration reform is the eligibility of foreign nationals for some of the ACA's key provisions.

At the center of noncitizen eligibility for provisions under the ACA is the term "lawfully present." Aliens who are "lawfully present in the United States" are generally subject to the health insurance mandate and are eligible, if otherwise qualified, to participate in the exchanges (the health insurance marketplace) and for the premium tax credit and cost-sharing subsidies available to certain individuals who purchase insurance through an exchange. For purposes of the ACA, "lawfully present" has been defined in regulation and includes lawful permanent residents (LPRs), asylees, refugees, foreign nationals admitted under any nonimmigrant visa who are in status, and certain other classifications under the Immigration and Nationality Act (INA).

To purchase insurance through an exchange, a noncitizen must be expected to be lawfully present for the entire period of coverage. Although the minimum period of coverage was established by regulation as 12 months, the exchanges will decide on an enrollment period based on the length of time the alien is authorized to be in the country. The ACA bars foreign nationals who are not lawfully present from purchasing insurance through a health insurance exchange.

In addition, certain individuals who purchase insurance through an exchange may be eligible for the premium tax credit and cost-sharing subsidies to help defray the cost of the insurance. To be eligible, an applicant must meet income requirements based on family size and the federal poverty level, and must also file a tax return in order to claim the credit. Noncitizens who are not lawfully present are ineligible for the premium credit and cost-sharing subsidies because they are barred from purchasing insurance through an exchange.

To enforce the noncitizen eligibility requirements under the ACA, the act required the Secretary of Health and Human Services to establish a program to determine whether an individual who is to be covered in the individual market by a qualified health plan offered through an exchange or who is claiming a premium tax credit or cost-sharing subsidy is a citizen or national of the United States or an alien lawfully present in the United States. This system first checks the Social Security Administration (SSA) records. If SSA can confirm that the person is a citizen, then the check stops at that point. If the person is a "noncitizen" in SSA records, the system checks against Department of Homeland Security (DHS) records to confirm lawful presence. The Departments of Health and Human Services and Homeland Security have stated that no information collected as part of enrollment in an exchange plan will be used for any civil immigration enforcement actions.
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Introduction

The degree to which foreign nationals (noncitizens/aliens)1 should be accorded access to certain benefits as a result of their presence in the United States, as well as the responsibilities of such persons given their legal status (e.g., immigrants, nonimmigrants, unauthorized aliens), often figures into policy discussions in Congress. These issues become particularly salient when Congress considers legislation to establish new immigration statuses or to create or modify benefit and entitlement programs.

The 111th Congress enacted the Patient Protection and Affordable Care Act (P.L. 111-148), which has been amended by the Health Care and Education Reconciliation Act of 2010 (P.L. 111-152) and several other bills. (ACA refers to P.L. 111-148 as amended by P.L. 111-152 and the other legislation.)2 The ACA created new responsibilities (e.g., the requirement that most people in the United States obtain health insurance) and new benefits (e.g., tax credits to help certain people purchase health insurance), and it addressed the eligibility and responsibility of foreign nationals for these provisions. One issue that has arisen during debates to amend provisions in the ACA and during discussions of immigration reform is the eligibility of foreign nationals for some of the ACA's key provisions.

This report opens with a discussion of several different statutory and regulatory definitions of lawfully present. On the surface, alien eligibility for provisions under the ACA appears straightforward. In general, those who are lawfully present are eligible, and those who are not lawfully present are not eligible. However, due to differing definitions of "lawfully present" and the interaction between the treatment of noncitizens under tax law, the Immigration and Nationality Act, and the ACA, the eligibility of individuals with certain immigration statuses for these provisions can become more complicated.

This report then analyzes the eligibility of foreign nationals for key provisions in the ACA that have restrictions based on immigration status: the requirement to maintain health insurance, the ability to purchase insurance through an exchange, and eligibility for the premium tax credit and cost-sharing subsidies.3 It includes consideration of the implementing regulations and the impact of the Supreme Court's ruling in National Federation of Independent Business v. Sebelius.4 This report concludes with information on the alien-status verification process.

Treatment of Noncitizens Under the Patient Protection and Affordable Care Act (ACA)

The following section discusses alien eligibility for the following provisions under the ACA: the health insurance mandate, the exchanges (the Marketplace), and premium tax credits and cost-sharing subsidies. In general, aliens are separated into two groups for eligibility purposes under the ACA: aliens who are "lawfully present in the United States" are eligible for these provisions, while aliens who are not "lawfully present in the United States" are ineligible.










	For purposes of this report, the term "not-lawfully present aliens" will refer to noncitizens who do not meet the definition of "lawfully present" under regulations for the ACA.








Definition of Lawfully Present

One of the complexities of alien eligibility for the ACA stems from the difficulty of defining who is considered lawfully present. The regulations implementing the ACA define lawfully present to include immigrants, asylees/refugees, nonimmigrants, and most other noncitizens who are known to the U.S. government and have been given some type of permission to remain temporarily in the United States. (For the full list, see Appendix A.) "Lawfully present" was first defined by regulation in this context for the purposes of eligibility for the high risk pools for uninsured people with pre-existing conditions.5 Since then, all regulations regarding the ACA have referenced that definition for the health insurance mandate, the exchanges, and the premium credit and cost-sharing subsidies.6 The definition of lawfully present for the ACA is identical to the Center for Medicaid and Medicare Services (CMS) policy definition of "lawfully residing" for Medicaid and CHIP eligibility7 and is similar to the definition of "lawfully present" for Social Security eligibility.8

Nonetheless, "lawfully present" is not a term that is widely used within the Immigration and Nationality Act (INA). The INA divides foreign nationals into two general types of legal statuses for admission to the United States: immigrants and nonimmigrants. Under the INA, other aliens may have permission to be in the United States, but they do not have an immigration status. The term "lawfully present" in the INA is only defined in regards to noncitizen eligibility for Social Security.9 The INA also defines the term "unlawfully present" specifically for purposes of determining inadmissibility, but that definition is not equivalent to the definition of "lawfully present" for purposes of the ACA.10

There are noncitizens who have temporary permission to remain in the Unites States under narrowly defined circumstances such as those with temporary protected status (TPS),11 withholding of removal,12 Deferred Enforced Departure,13 and parole14—often referred to as the "quasi-legal population." This "quasi-legal" population is counted by researchers at the Department of Homeland Security (DHS) and at the Pew Research Center's Hispanic Trends Project—the two main entities that estimate the unauthorized alien population—as part of the unauthorized (illegal) population. Although these "quasi-legal" migrants comprise a small percentage of the total noncitizen population, most are considered "lawfully present" for the purposes of the ACA.15 (For a discussion of these estimates, see Appendix B, "Estimates of the Noncitizen Population in the United States.")

Health Insurance Mandate

The ACA includes the "individual mandate," which generally requires individuals to have a minimum level of health insurance beginning in 2014 and imposes penalties for noncompliance.16 In other words, most individuals who do not maintain a minimum level of health insurance coverage for themselves and their dependents will be required to pay a penalty, which is administered and collected through the Internal Revenue Code (IRC). The ACA and its implementing regulations identify some exemptions from the mandate.17

For those who do not maintain coverage and do not qualify for an exemption, the penalties are assessed through the federal tax filing process. If an individual fails to pay the penalty, the Internal Revenue Service (IRS) can collect any penalties owed by reducing the amount of an individual's tax refund, but is prohibited from using other common methods of collection (e.g., garnishing the individual's wages).18

Aliens are expressly exempted from the individual mandate for any month they are not lawfully present in the United States.19 Additionally, a noncitizen who is a nonresident alien (which is a term used in tax law and is defined below in "Tax Treatment of Noncitizens") is also exempt from the individual mandate.20 Nonresident aliens include both lawfully and non-lawfully present individuals.

All other aliens who are lawfully present and are not nonresident aliens are covered by the requirement to maintain health insurance, provided they do not qualify for an exemption.21 

Tax Treatment of Noncitizens

For purposes of the ACA, understanding the U.S. income tax treatment of noncitizens may be important for several reasons, including that any noncitizen who is a nonresident alien—which is a tax law term—is not subject to the individual mandate.22 Also, some might be interested in understanding the tax liability of noncitizens in light of the fact that the IRS may face difficulty in enforcing the mandate against any taxpayer (citizen or resident alien) who does not receive a tax refund.

For federal tax purposes, foreign nationals are classified as resident or nonresident aliens.23 These terms are used in the Internal Revenue Code (IRC) but do not exist in the Immigration and Nationality Act (INA).24 As a result, the specific immigration statuses under the INA do not align directly with the terms resident and nonresident alien.25

In general, an individual is a nonresident alien unless he or she meets the qualifications under either residency test:


	Green card test: the individual is a lawful permanent resident of the United States at any time during the current year, or

	Substantial presence test: the individual is present in the United States for at least 31 days during the current year and at least 183 days during the current year and previous two years (counting all the qualifying days in the current year, one-third of the days in the prior year, and one-sixth of the days in the earliest year).26



There are several situations in which an individual may be classified as a nonresident alien even though he or she meets the substantial presence test. For example, an individual will generally be treated as a nonresident alien if he or she has a closer connection to a foreign country than to the United States, maintains a "tax home" in the foreign country, and is in the United States for fewer than 183 days during the year.27 Another example is that an individual in the United States under an F-, J-, M-, or Q-visa—students, teachers, trainees, and cultural exchange visitors—may be treated as a nonresident alien if he or she has substantially complied with visa requirements.28 This treatment generally applies to foreign students (most foreign students are on F visas) for their first five years in the United States and to teachers and trainees for the first two years.29

Additional examples of individuals who may be treated as nonresident aliens even if they would otherwise meet the substantial presence test include regular commuters from Canada or Mexico, among others.30 Furthermore, depending on where the individual is from, there may be an income tax treaty between that country and the United States with provisions for determining residency status.31

Resident aliens are subject to the same tax treatment as U.S. citizens, which includes being subject to tax on income from both U.S. and foreign sources. They are subject to the same rules as U.S. citizens regarding income tax withholding and making estimated tax payments throughout the year. To the extent such withholding or payments exceed an individual's income tax liability, he or she may receive a tax refund from the IRS, which could be reduced to collect the penalty for failure to comply with the individual mandate.

Nonresident aliens are subject to different treatment.32 For example, some income earned by nonresident aliens is excluded from gross income and thus U.S. taxation, including foreign-source income, compensation paid by a foreign employer to a nonresident alien with a F, J, or Q-visa, compensation of employees of foreign governments and international organizations, and income exempt under an income tax treaty or other agreement.33 Since nonresident aliens are not subject to the individual mandate and therefore would not owe the penalty, their withholding and refund rules do not appear to be relevant.

Exchanges

The ACA allows certain individuals and small businesses to buy health insurance through state exchanges. (The exchanges are also called health insurance marketplaces.) The exchanges are not themselves insurers, but rather are special marketplaces where insurance firms may sell health insurance policies that meet federally established guidelines to eligible individuals and small businesses.34 Under the ACA, the open enrollment period for exchanges began October 1, 2013. The law allows all lawfully present noncitizens to purchase insurance through an exchange, but specifies that a person is only considered lawfully present if the person is, and is reasonably expected to be for the entire period of enrollment, a U.S. citizen or national or an alien who is lawfully present in the United States.35

Although the shortest period of enrollment has been established by regulation as 12 months,36 the Department of Health and Human Services (HHS) has indicated that an exchange will determine an individual's eligibility for the period of time for which the individual's lawful presence has been verified. HHS also stated that it may issue additional guidance on this topic.37 As of the date of this report, CRS is not aware of such guidance. In other words, it appears that all lawfully present noncitizens, regardless of the length of admittance to the United States, are able to purchase insurance through an exchange.

Aliens who are not lawfully present are barred from obtaining insurance through an exchange.38

Premium Tax Credit and Cost-Sharing Subsidies

Based on their income, certain individuals may qualify for a tax credit toward their premium costs and a subsidy for their cost-sharing for insurance purchased through an exchange.39 The tax credit is both (1) refundable, meaning it can exceed a taxpayer's income tax liability, with the taxpayer receiving the difference as a cash payment from the IRS in the form of a tax refund (and therefore it can be claimed by taxpayers with little or no U.S. income tax liability) and (2) advanceable, meaning the taxpayer can claim it when he or she files an income tax return at the end of the year or claim advance payment of it, in which case the credit will go directly to the insurer.40 The subsidies go toward cost-sharing expenses, such as coinsurance and co-payments, and are paid to the insurance company and not directly to the enrollee.41

In order to claim the credit or subsidy, an individual's household income generally must be at least 100% but no more than 400% of the applicable federal poverty level (FPL). Household income is the family's adjusted gross income plus any excluded foreign income/housing costs, tax-exempt interest, and non-taxable Social Security benefits.42 Additionally, the individual must not have access to affordable coverage from alternate sources, such as Medicaid or employer provided coverage.43

All lawfully present aliens who meet specified criteria are eligible for the premium tax credit and cost-sharing subsidies.44 Further, there is a special rule for them—household income that is less than 100% of FPL will be deemed to be 100% if the individual or a member of his/her family is a lawfully present alien and is not eligible for Medicaid due to alien status (discussed further below in " Medicaid").45

Aliens who are not lawfully present are ineligible for the tax credit and subsidies. This is because the credit and subsidy are only available for months during which a person purchases health insurance through the exchanges and aliens who are not lawfully present are prohibited from buying insurance through an exchange. However, an individual who is not lawfully present may claim the credit or subsidy for an eligible family member.46 Thus, for example, a not-lawfully present parent may file a tax return claiming the premium credit if he or she has children who meet the credit's qualifications.

In addition, the law provides specific rules for calculating the credits and subsidies for mixed-status families—families where at least one member is an unlawfully present alien and at least one member is lawfully present or a U.S. citizen.47 For these families, the premiums used to compute the value of the credit and subsidies are reduced by any amount attributable to the non-lawfully present individual(s). Additionally, for determining whether the family meets the income/FPL criteria, family size and household income are reduced to account for the excluded family member(s).48 For example, if a family of three has one member who is not lawfully present, the household income eligibility will be based on the FPL for a family of two and the family's household income will be adjusted to account for the not-lawfully present member.

ACA Changes to Medicaid

Prior to the ACA, federal law generally required state Medicaid plans to cover certain low income individuals, such as the aged, blind, disabled, or members of families with dependent children. The ACA, as enacted, required state Medicaid programs to expand coverage to all eligible non-pregnant, non-elderly legal residents with incomes effectively up to 138% of the federal poverty level (FPL), or risk losing their federal Medicaid matching funds. However, in National Federation of Independent Business v. Sebelius,49 the Supreme Court held that the withdrawal of all Medicaid funds from the states for failure to comply with the expansion of the program violated the Tenth Amendment (but also found that the withholding of just the funds associated with that expansion raised no significant constitutional concerns).

Reportedly, 31 states and the District of Columbia have expanded Medicaid coverage, and another two states are considering expanding coverage, as of January 13, 2016.50 Several states have indicated that they will not expand Medicaid coverage.51 Thus, in 31 states and the District of Columbia, all non-elderly U.S. citizens and certain noncitizens with income effectively up to 138% FPL are eligible for Medicaid.52 This reform not only expanded eligibility to a group that was not historically eligible for Medicaid (low-income childless adults), but it also raised Medicaid's mandatory income eligibility level for certain existing groups (e.g., individuals with disabilities and children age 6 through 18) to 133% of the FPL (effectively 138% of FPL) and is considered by some to be the most significant expansion of Medicaid eligibility in many years.53 Nonetheless, neither the ACA nor the NFIB v. Sebelius decision amended the current immigration status-based restrictions (i.e., alien eligibility requirements) on receiving Medicaid.

Under the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (PRWORA),54 as amended, noncitizens' eligibility for Medicaid largely depends on their immigration status, whether they arrived in the United States (or were on a program's rolls) before August 22, 1996,55 and how long they have lived and worked in the United States. Notably, to be eligible for Medicaid, aliens must also meet the program's financial and categorical eligibility requirements.56 Most legal permanent residents (LPRs) entering the United States after August 22, 1996, are barred from Medicaid for five years, after which time they are eligible at the state's option. However, states may also choose to use state and federal Medicaid funds to cover pregnant women and children who are "lawfully residing" in the United States.57 In addition, states have the option to use state-only funds to provide medical coverage for LPRs within five years of their arrival in the United States.58

Refugees and asylees59 are eligible for Medicaid for seven years after arrival. After this period, they may be eligible for Medicaid at the state's option.60 Qualified aliens with a substantial (10-year) U.S. work history or a military connection are eligible for Medicaid without regard to the five-year bar. Similarly, qualified aliens receiving Supplemental Security Income (SSI) on or after August 22, 1996, are eligible for Medicaid.61 Nonimmigrants, "quasi-legal" migrants,62 and aliens present without authorization are barred from Medicaid.63 However, states may choose to cover these individuals using state-only funds.64

Interaction Between Alien Eligibility for Premium Credits/Subsidies and Medicaid Eligibility

Some have raised concerns that the ACA created an inequality between U.S. citizens and some noncitizens with incomes at or below 138% of the federal poverty level (FPL) with respect to eligibility to participate in an exchange and receive premium tax credits or cost-sharing subsidies.65 The following section explores the possible differences in treatment between Medicaid-eligible U.S. citizens and noncitizens as compared to Medicaid-ineligible noncitizens.

As discussed, qualifying individuals may receive refundable tax credits and cost-sharing subsidies toward the purchase of an exchange plan. To be eligible for the premium credits and subsidies, a taxpayer must have a household income that is above 100% of the FPL but does not exceed 400% of the FPL, and must not have access to affordable coverage outside of an exchange.66 In addition, lawfully present noncitizens who have household incomes that do not exceed 100% of the FPL and who are ineligible for Medicaid due to their alien status will be deemed to have income at 100% of the FPL and therefore will be eligible for premium credits and subsidies. Notably, if a person who applies for premium credits in an exchange is determined to be eligible for Medicaid, the exchange will have that person enrolled in Medicaid.67

Under the ACA, lawfully present noncitizens (including some LPRs within five years of entry) who are ineligible for Medicaid due to their alien status are eligible to participate in an exchange and receive premium credits and cost-sharing subsidies.68 Similarly situated U.S. citizens and lawfully present noncitizens who are eligible for Medicaid could technically participate in an exchange, but they would be ineligible for the premium credits and cost-sharing subsidies.69

Verification of Alien Status Under the ACA

To enforce the alien eligibility requirements under the act, Section 1411 of the ACA requires the Secretary of Health and Human Services (HHS) to establish a program to determine whether an individual who is to be covered through an exchange plan or who is claiming a premium tax credit or reduced cost-sharing is a citizen or national of the United States or an alien lawfully present in the United States.70 This requirement is similar to and compatible with the Department of Homeland Security (DHS) Systematic Alien Verification for Entitlements (SAVE) system established by Section 1137(d) of the Social Security Act.71

The verification system created under the ACA uses three pieces of personal data to verify citizenship and immigration status.72 The Social Security Administration (SSA) verifies the name, social security number, and date of birth of the individual. For those attesting to be U.S. citizens, the attestation is considered substantiated if it is consistent with SSA data. For individuals who do not claim to be U.S. citizens but attest to be lawfully present in the United States, the attestation is considered substantiated if it is consistent with DHS data.73 The ACA requires such verification of all individuals seeking exchange coverage regardless of whether they would be federally subsidized or would pay premiums entirely on their own.

Some argue that because the verification system does not include a biometric identifier,74 it could lead to identity theft; however, requiring applicants to provide documents with biometric identifiers could lead to the inappropriate denial of credits and subsidies to eligible persons.75 The system only verifies that the name, SSN, and date of birth match the SSA's records and that immigration documents match DHS records; as a result, a person (e.g., a U.S. citizen, a not-lawfully present alien) who is using the documents of an eligible person would not necessarily be denied access to an exchange or disallowed the premium credit and cost-sharing subsidies.76 Nonetheless, while all lawfully present noncitizens have documents with biometric identifiers,77 U.S. citizens do not necessarily have such documents,78 and, as a result, requiring such biometric identifiers could make it more difficult for some eligible U.S. citizens to gain access to an exchange and to claim the premium credits and cost-sharing subsidies.79

In an evaluation of the E-Verify system for employment, a system that is often compared to the system under the ACA because it electronically verifies both U.S. citizens and noncitizens, researchers estimated that 6.2% of all queries relate to unauthorized aliens, and that in about half (54%) of these queries the unauthorized aliens receive an inaccurate finding of being work-authorized, primarily due to identity theft. Thus, the researchers estimated that about 3.3% of all queries receive a false positive verification. In other words, it is estimated that of the unauthorized aliens that are run through the system, approximately 54% who are using false documents are not identified by the system.80 In an effort to better detect and deter identity fraud, DHS (which administers E-Verify) is taking steps that include adding more photographs to the system and developing methods to prevent stolen identities from being used in the system.81

Immigration Enforcement and Verification for Exchange Plans

One concern that has been raised is that noncitizens who are part of mixed-status families, (i.e., families where at least one member of the family is not authorized to be in the United States) may not apply for coverage through an exchange or for the credits and subsidies because they are worried that their application may trigger an immigration enforcement action.82 DHS has stated that it will not use information obtained for determining eligibility as the basis for "pursuing a civil immigration enforcement action against such individuals or members of their household."83 In addition, under regulation, exchange plan applications "may not request information regarding citizenship, status as a national, or immigration status for an individual who is not seeking coverage for himself or herself on any application or supplemental form."84

In addition, some immigrant advocates have expressed concerns that noncitizens may be hesitant to enroll in an exchange plan and apply for premium credits and cost-sharing subsidies because it may trigger the "public charge" ground of inadmissibility and deportability.85 An FAQ released by the Obama Administration states:

Applying for Medicaid or CHIP, or getting help with health insurance costs in the Marketplace [through an exchange], does not make someone a "public charge." It will not affect someone's chances of becoming a Lawful Permanent Resident or U.S. citizen. The one exception is for people receiving long-term care in an institution at government expense. These people may face barriers [obtaining LPR status].86

Appendix A. Definition of Lawfully Present Under the ACA

"Lawfully present" was first defined for the purposes of eligibility for the high risk pools for uninsured people with pre-existing conditions.87 Since then, all regulations regarding the ACA have referenced that definition.88

For the provisions of the ACA, "lawfully present" means


	1. A qualified alien as defined in Section 431 of the Personal Responsibility and Work Opportunity Act (PRWORA);89

	2. An alien in nonimmigrant status90 who has not violated the terms of the status under which he or she was admitted or to which he or she has changed after admission;

	3. An alien who has been paroled into the United States under INA Section 212(d)(5)91 for less than one year, except for an alien paroled for prosecution, for deferred inspection or pending removal proceedings;

	4. An alien who belongs to one of the following classes:



Aliens currently in temporary resident status pursuant to INA §210 or 245A;92



Aliens currently under Temporary Protected Status (TPS),93 and pending applicants for TPS who have been granted employment authorization;



Aliens who have been granted employment authorization under 8 CFR 274a.12(c)(9), (10), (16), (18), (20), (22), or (24);



Family Unity beneficiaries pursuant to Section 301 of P.L. 101-649 as amended;



Aliens currently under Deferred Enforced Departure (DED);



Aliens currently in deferred action status except an individual with deferred action under the DHS's deferred action for childhood arrivals process, as described in the Secretary of Homeland Security's June 15, 2012, memorandum, shall not be considered to be lawfully present;



Aliens whose visa petitions have been approved and who have a pending application for adjustment of status;

	5. A pending applicant for asylum under INA Section 208(a)94 or for withholding of removal under INA Section 241(b)(3)95or under the Convention Against Torture who has been granted employment authorization, and such an applicant under the age of 14 who has had an application pending for at least 180 days;

	6. An alien who has been granted withholding of removal under the Convention Against Torture; or

	7. A child who has a pending application for Special Immigrant Juvenile status.96



Appendix B. The Estimated Size of the Noncitizen Population in the United States

Using the 2015 American Community Survey 1-Year Estimates,97 in July 2015, there were approximately 43.3 million foreign-born persons residing in the United States, approximately 13.5% of the total U.S. population.98 The foreign-born population was comprised of approximately 20.7 million naturalized U.S. citizens99 and 22.6 million noncitizens.

CRS does not estimate the unauthorized (illegal) alien population; however, the Pew Research Center's Hispanic Trends Project100 produces estimates of the number of unauthorized aliens101 in the United States. Researchers at the Pew Hispanic Trends Project assigned a specific immigration status (e.g., legal permanent resident, unauthorized alien) to each foreign-born survey respondent and used a methodology to estimate the illegally present population.102 The Pew Hispanic Trends Project estimated that in March 2014 there were approximately 43.6 million foreign-born persons in the United States, and of the noncitizen population, approximately 32.5 million were legal permanent residents (LPRs) and naturalized citizens, 1.7 million were temporarily in the United States (i.e., nonimmigrants), and 11.1 million (25.5%) were estimated to be unauthorized (illegal) aliens.103

"Quasi-legal" Migrants

Not all unauthorized aliens lack legal documents, leading many observers to characterize these documented aliens as "quasi-legal" migrants.104 According to the researchers at PEW, data on this population are very limited, but this "quasi-legal" group could account for as much as 10% of the unauthorized population.105 Specifically, there are certain circumstances in which the Department of Homeland Security issues temporary employment authorization documents (EADs) to aliens who are not otherwise considered authorized to reside in the United States. Aliens with EADs, in turn, may legally obtain social security cards.106 These "quasi-legal" unauthorized aliens fall in several categories:


	The government has given them temporary humanitarian relief from removal, such as Temporary Protected Status (TPS).107

	They have sought asylum in the United States and their cases have been pending for at least 180 days.108

	They are immediate family or fiancées of legal permanent residents (LPRs) who are awaiting in the United States their legal permanent residency cases to be processed.109

	They have overstayed their nonimmigrant visas and have petitions pending to adjust status as employment-based LPRs.110



None of the aliens described above have been formally approved to remain in the United States permanently, and many with pending cases may ultimately be denied LPR status. Only about 25% of asylum seekers, for example, ultimately gain asylum.111 Approximately 80% to 85% of LPR petitions reportedly are approved.112

Importantly for the discussion of the ACA, some of the noncitizens included in the estimates of "unauthorized aliens" are considered lawfully present under the ACA regulations (see the discussion entitled "Definition of Lawfully Present").
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Footnotes








	1.
	A noncitizen is anyone who is not a citizen or national of the United States—this term is synonymous with the terms alien and foreign national. The noncitizen may be in the United States temporarily or permanently and be either lawfully present or present without authorization.




	2.
	The ACA was signed into law on March 23, 2010. On March 30, 2010, the ACA was amended by P.L. 111-152, the Health Care and Education Reconciliation Act of 2010. Since then, Congress has passed more than 10 laws that amend the ACA. None of the legislation enacted after P.L. 111-148 changed the eligibility of noncitizens for the key provisions of the ACA discussed in this report. For a discussion of the legislation to amend the ACA, see CRS Report R43289, Legislative Actions to Repeal, Defund, or Delay the Affordable Care Act, by [author name scrubbed] and [author name scrubbed].




	3.
	For more information on these provisions, see CRS Report R41331, Individual Mandate Under the ACA, by [author name scrubbed]; CRS Report R43233, Private Health Plans Under the ACA: In Brief, by [author name scrubbed] and [author name scrubbed]; CRS Report R42663, Health Insurance Exchanges Under the Patient Protection and Affordable Care Act (ACA), by [author name scrubbed] and [author name scrubbed]; and CRS Report R41137, Health Insurance Premium Credits in the Patient Protection and Affordable Care Act (ACA) in 2014, by [author name scrubbed].




	4.
	National Federation of Independent Business v. Sebelius, 132 S. Ct. 2566 (2012). For more information, see CRS Legal Sidebar WSLG108, A Line in Shifting Sand?: Failure to Implement "New" Medicaid Requirements Under the ACA Cannot Result in Loss of Existing Funds, by [author name scrubbed]; CRS Report R42367, Medicaid and Federal Grant Conditions After NFIB v. Sebelius: Constitutional Issues and Analysis, by [author name scrubbed].
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	88.
	26 C.F.R. §§1.36B-1(g) (premium tax credit), 1.5000A-3(c)(2)(ii)(B) (individual mandate); 42 C.F.R. §600.5 (basic health program); 45 C.F.R. §155.20 (exchanges).
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	PRWORA (P.L. 104-193) created the term "qualified alien," to encompass the different categories of noncitizens who were not prohibited by PRWORA from receiving federal public benefits. Qualified aliens (noted in P.L. 104-193 §431; 8 U.S.C. §1641) are defined as:

Legal Permanent Residents (LPRs);

refugees (an alien who is admitted to the United States under §207 of the Immigration and Nationality Act (INA));

asylees (an alien who is granted asylum under INA §208);

an alien who is paroled into the United States (under INA §212(d)(5)) for a period of at least one year;

an alien whose deportation is being withheld on the basis of prospective persecution (under INA §243(h) or §241(b)(3));
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Cuban/Haitian entrants (as defined by P.L. 96-422).
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	8 U.S.C. §1158.




	95.
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	The only usage of the term "unauthorized alien" in the Immigration and Nationality Act (INA) refers to noncitizens who are not authorized to work in the United States (see INA §274A). Colloquially, this term is generally used to refer to noncitizens who lack legal authorization to be present in the United States. Unauthorized aliens may have entered the United States between ports of entry, entered with false documents, or overstayed or violated the terms of their visas. This terminology is discussed in more details in the section below entitled "Definition of Lawfully Present."
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	Passel and Cohn, Overall Number of U.S. Unauthorized Immigrants Holds Steady since 2009.
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	For further background, see CRS Report RL32004, Social Security Benefits for Noncitizens, by [author name scrubbed] and [author name scrubbed].
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	For further background, see CRS Report RS20844, Temporary Protected Status: Current Immigration Policy and Issues, by [author name scrubbed] and [author name scrubbed].
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	For further background, see CRS Report RL32621, U.S. Immigration Policy on Asylum Seekers, by [author name scrubbed].




	112.
	For a full analysis of this issue, see Citizenship and Immigration Services Ombudsman, 2007 Annual Report to Congress, June 11, 2007.
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