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Introduction

For decades, illegal trade in elephant ivory has threatened the viability of wild populations of the Asian elephant (Elephas maximus) and the African elephant (Loxodonta africana).1 Illegal trade in elephant ivory has doubled since 2007, with poachers killing about 35,000 elephants in 2012, according to the U.S. Department of the Interior (DOI).2 To reduce the United States' contribution to the demand for illegal elephant ivory, President Obama announced in February 2014 that his Administration would "strengthen enforcement" of U.S. laws governing the trade as part of his National Strategy for Combating Wildlife Trafficking.3 Shortly thereafter, DOI's Fish and Wildlife Service (FWS or Service) took administrative actions designed to restrict further trade in elephant ivory while allowing some trade that the agency does not believe would undermine elephant conservation efforts.4 These actions included the issuance of Director's Order No. 210 (Director's Order).5 In July 2015, FWS proposed certain revisions to its ESA Section 4(d) rule on African elephants that would further restrict trade in African elephant ivory.6

This report briefly discusses the federal statutes and the treaty that govern international and domestic trade in elephant ivory by persons subject to U.S. jurisdiction. It then provides an overview of the President's strategic plan to combat wildlife trafficking, as well as related administrative actions by FWS. It examines the restrictions on trade in Asian and African elephant ivory contained in federal laws, as well as FWS regulations and policies.7 The report concludes with a brief overview of legislation in the 114th Congress and FWS's proposed revisions to its special rule addressing African elephant ivory trade.

Convention on International Trade in Endangered Species of Wild Fauna and Flora

The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES or Convention) is an agreement among 180 countries (Parties) that establishes a permitting and certificate system to protect wildlife and plant species from harm caused by illegal or unsustainable international trade in the species or their parts and products.8 Parties to CITES, including the United States, have undertaken certain international obligations with respect to trade in specimens of species listed in the CITES appendices.9 CITES strictly regulates trade in specimens of Appendix I species because they are threatened with extinction.10 For these species, CITES generally requires an export permit, showing that the animals, plants, or parts thereof were legally obtained and that export will not be detrimental to the species' survival; and an import permit, which includes a statement that the specimen is not being used primarily for commercial purposes and that import is not detrimental to the species' survival.11

Appendix II species receive a medium level of protection because they could potentially become endangered in the future in the absence of trade restrictions.12 Export of specimens of Appendix II species generally requires a permit issued by the exporting country's Management Authority after a finding that the specimens were legally acquired and that export will not be detrimental to the species' survival.13 Finally, a Party to CITES may designate unilaterally a native species as an Appendix III species if the Party requires the assistance of other CITES parties to control international trade in that species.14 Export of an Appendix III species from a Party that has included the species in Appendix III requires an export permit.15 CITES, as implemented by FWS, also bans commercial use of a specimen after import in some circumstances.16

CITES contains a few exceptions to its permitting requirements that are particularly relevant to trade in elephant ivory. For example, when a Party's Management Authority (e.g., FWS) "is satisfied" that a specimen was removed from the wild prior to its listing in a CITES appendix, the core permitting provisions of CITES do not apply to that specimen, but the authority must issue a pre-Convention certificate to accompany the export or re-export of the specimen.17 CITES also contains exceptions for the import and export of certain personal or household effects;18 noncommercial loan, donation, or exchange of certain specimens between scientists or registered scientific institutions;19 import or export of pre-Convention specimens in traveling exhibitions;20 and musical instruments containing pre-Convention specimens that cross borders for personal use or performance.21

Notably, CITES allows parties to the Convention to adopt "stricter domestic measures" governing trade in specimens of species listed in the appendices.22 Thus, a person exporting or re-exporting ivory from—or importing ivory into—the United States should consult with the Management Authority of the foreign importing or exporting country to determine whether stricter measures (e.g., additional permitting requirements) apply.23

Endangered Species Act

Congress enacted the Endangered Species Act (ESA)24 in 1973 (and later amended it) in an effort, among other things, to conserve endangered or threatened species of wildlife and implement U.S. international obligations under CITES and other treaties.25 The act authorizes DOI and the Department of Commerce to promulgate regulations listing certain species as "endangered"26 or "threatened"27 after following certain procedures.28 FWS performs the listing function for DOI under the ESA.

General Prohibitions

After FWS has listed a species (e.g., the Asian elephant) as "endangered," the ESA prohibits any person29 subject to U.S. jurisdiction from engaging in certain actions with respect to that species unless the person can prove that an exception applies.30 These prohibited actions include the import31 into, or export from, the United States32 of the endangered species; the delivery, receipt, or transport in interstate or foreign commerce of the species in the course of a "commercial activity";33 the sale or offer for sale in interstate or foreign commerce of the species; or the violation of a regulation promulgated under the ESA pertaining to an endangered or threatened species.34

With respect to "threatened species," such as the African elephant, which are considered to be at less risk of extinction than endangered species, the ESA authorizes DOI to promulgate regulations to protect that species.35 Such regulations may prohibit any act that is prohibited for endangered species under 16 U.S.C. §1538(a)(1).36 The Service has promulgated a regulation entitled "Special rules—mammals" that contains, in part, some restrictions with respect to trade in African elephant ivory.37 As discussed below, FWS has proposed certain revisions to this rule that would further restrict trade in African elephant ivory.38

Implementation of CITES and Other Trade Provisions

The ESA also serves as the United States' implementing legislation for CITES.39 The act designates DOI as the Management and Scientific authorities under CITES and directs the agency to take all actions "necessary and appropriate" to perform the functions of these authorities under the Convention.40 The act also prohibits persons subject to U.S. jurisdiction from engaging in the "trade"41 of "specimens"42 in violation of CITES or possessing specimens previously traded contrary to CITES.43

Persons "in the business of" importing wildlife into, or exporting it from, the United States must also obtain authorization from FWS to engage in these activities, including with respect to "raw or worked African elephant ivory," and must follow certain recordkeeping, inspection, and reporting requirements.44 Persons subject to U.S. jurisdiction may import or export wildlife only at certain designated U.S. ports unless DOI grants an exemption.45

Exception for Antiques

Under 16 U.S.C. §1539(h), prohibitions applying to endangered species (16 U.S.C. §1538(a)); threatened species (16 U.S.C. §1533(d)); and trade undertaken in violation of CITES (16 U.S.C. §1538(c)) do not apply when the article is an "antique" under the ESA.46 In order to qualify as an antique, an item must:

A) Not be less than 100 years old;

B) Be composed in whole or in part of any endangered species or threatened species listed under the ESA (16 U.S.C. § 1533);

C) Have not been repaired or modified with any part of any such species on or after December 28, 1973 (the date of enactment of the ESA); and

D) Enter at a port designated for the import of ESA antiques.47

As noted below, the FWS Director's Order announced FWS's plan to enforce these requirements strictly.48 However, FWS notes that items imported into the United States prior to the establishment of a designated ESA antique port (established on September 22, 1982) and items that were created inside the United States, and were therefore never imported, only have to satisfy the first three of the above listed criteria.49

A person claiming the exception has the "burden of proving that the exemption ... is applicable, has been granted, and was valid and in force at the time of the alleged violation."50 This generally requires the person to document the species and age of the specimen to show that it qualifies for the exception.51 According to FWS, at least for an import, "qualified appraisal, documents that provide detailed provenance, and/or scientific testing" is required, and "notarized statements or affidavits by the importer or a CITES pre-Convention certificate alone are not necessarily adequate proof that the article meets the ESA exception."52

Penalties

Violations of the ESA, including violations of certain provisions in ESA permits, certificates, or regulations, may result in civil and/or criminal penalties.53 The ESA provides that certain criminal violations of the act are misdemeanors, punishable by a fine and/or one year in jail.54 Forfeiture of the illegal item is also authorized.55

In addition, the Lacey Act56 generally prohibits the import, export, transport, sale, receipt, acquisition, or purchase of wildlife that has been "taken, possessed, transported, or sold in violation of any law, treaty, or regulation of the United States or in violation of any Indian tribal law"; or the import, export, transport, sale, receipt, acquisition, or purchase in interstate or foreign commerce of wildlife "taken, possessed, transported, or sold in violation of any law or regulation of any State or in violation of any foreign law."57 A person may also potentially violate the Lacey Act and 18 U.S.C. §1001 when falsely claiming, for example, that a specimen is an ESA antique.58

African Elephant Conservation Act

Congress passed the African Elephant Conservation Act (AECA)59 in 1988 in an effort to prevent further decline in populations of African elephants by restricting certain international trade in African elephant ivory.60 AECA required the Secretary of the Interior to place a moratorium on the import into the United States61 of raw62 and worked63 ivory from ivory producing countries whose African elephant conservation programs did not satisfy certain criteria.64 However, AECA prevents the Secretary from banning individuals from importing into the United States "sport-hunted elephant trophies" that they or their principals legally took from ivory producing countries that have submitted an ivory quota to the CITES Secretariat in accordance with the CITES Ivory Control System.65

In 1989, FWS found that no ivory producing and intermediary nations were able to comply with the AECA importation requirements.66 Consequently, AECA and the moratorium promulgated thereunder prohibit the import67 of raw African elephant ivory unless it is a qualifying sport-hunted trophy.68 AECA forbids the export of raw African elephant ivory from the United States.69 AECA and the moratorium promulgated thereunder ban the import of worked African elephant ivory, and at least one court has held that, under current regulations, this ban applies even to the import of worked ivory that is part of a sport-hunted trophy.70 AECA does not address the export of worked ivory from the United States.71 Violations of AECA may subject a person to civil and/or criminal penalties.72

Recent Executive Branch Actions

On February 11, 2014, President Obama released his National Strategy for Combating Wildlife Trafficking.73 As part of this initiative, the President announced a plan to "strengthen enforcement" through the "use [of] administrative tools to address the dramatic increase in illegal elephant ivory ... trade."74 Later that same day, DOI issued a press release announcing the agency's intent to take regulatory action in order to implement the President's strategy75 and, shortly thereafter, issued the Director's Order and promulgated the final rule revising the CITES use-after-import provisions.

Director's Order No. 210

In promulgating the Director's Order,76 FWS signaled its intent to enforce strictly the moratorium on imports of raw and worked African elephant ivory established under AECA77—and the antique exception to the ESA78—and discussed how the agency intended to exercise prosecutorial discretion with respect to these laws. For AECA, the Director's Order states that "as a matter of law enforcement discretion" FWS intends to allow "importation of certain parts and products," which it identifies as African elephant ivory imported for law enforcement purposes or certain scientific purposes; and, under certain conditions, worked ivory imported as part of a household move, a musical instrument, or a traveling exhibition.79 For the antique exception, which excludes qualified items from regulation under 16 U.S.C. §§1533(d) (protective regulations for threatened species); 1538(a) (general ESA prohibitions); and 1538(c) (CITES80 prohibitions), FWS clarified that a person claiming an ESA exemption "bears the burden of proving that the exemption is applicable" under the ESA.81

CITES Final Rule

On May 27, 2014, DOI promulgated a final rule that revised certain regulations relating to "use-after-import" restrictions under CITES—those regulations affect whether an item, after being imported, can be sold in interstate or intrastate commerce within the United States.82 The CITES revised regulations, which went into effect on June 26, 2014,83 clarified "that the allowed use after import into the United States is determined by the status of the specimen under CITES and the ESA at the time it is imported."84 The rule also added language requiring a party to be able to "clearly demonstrate" that the "specimen was imported prior to the CITES listing, with no restrictions on its use after import" if the party wanted to use the item for commercial purposes in the United States.85 In addition to these CITES use-after-import restrictions, as discussed below, FWS has proposed certain revisions to the special rule for African elephants under the ESA that would further restrict commercial interstate trade of African elephant ivory.86

Restrictions on Trade

This section summarizes restrictions on, and other requirements for, trade in Asian and African elephant ivory contained in ESA, AECA, CITES, and FWS regulations and policies. This section focuses on restrictions currently in place—revisions to the African elephant special rule under the ESA are discussed in greater detail later in this report.87

General Requirements

Depending on the type of trade and the species involved, general permitting and licensing requirements may apply. General requirements and procedures governing the application for, and FWS issuance of, CITES and ESA permits—as well as associated rules pertaining to fees and recordkeeping—are located at 50 C.F.R. Part 13. In addition, general rules governing the import and export of wildlife are located at 50 C.F.R. Part 14. This part includes rules regarding ports designated for the importation and exportation of certain wildlife specimens (and exceptions); inspection and clearance of wildlife; import and export declaration requirements; marking requirements and exceptions; and import/export licenses and inspection fees for commercial trade.88

Notably, CITES allows parties to the Convention to adopt "stricter domestic measures" governing trade in specimens of CITES-listed species.89 Thus, a person exporting or re-exporting ivory from—or importing ivory into—the United States should consult with the Management Authority of the foreign importing or exporting country to determine whether stricter measures (e.g., additional permitting requirements) apply.90 Parties seeking to trade in elephant ivory (particularly, intrastate trade) may also have to comply with certain state laws, provided that federal law does not preempt them.91

Asian Elephant Ivory

Because FWS has listed the Asian elephant as an endangered species under the ESA, and CITES parties have designated it as an Appendix I species under the Convention, international and domestic trade in its ivory is heavily restricted. Unless an exception applies, the ESA prohibits persons subject to U.S. jurisdiction from, among other things, importing or exporting the ivory; delivering, receiving, carrying, transporting, or shipping the ivory in interstate or foreign commerce in the course of a commercial activity; and selling or offering the ivory for sale in interstate or foreign commerce.92 In addition, the ESA prohibits international trade in specimens in violation of CITES (e.g., commercial trade in Asian elephant ivory removed from the wild on or after it became an Appendix I species on July 1, 1975), and possession of specimens previously traded in violation of CITES.93

Possible exceptions to these prohibitions under the ESA include (1) that the ivory was traded pursuant to an ESA permit for certain noncommercial purposes94 and the terms and conditions of the permit were satisfied;95 (2) that the item is a bona fide antique,96 which, if traded internationally, is accompanied by a pre-Convention certificate;97 or (3) that the ivory is a pre-ESA specimen that was held in a controlled environment or from a specimen held in captivity before FWS listed the Asian elephant as "endangered" under the ESA on June 14, 1976,98 and has not been bought or sold since that time99 that is being imported or exported for noncommercial purposes and complies with any relevant CITES requirements.100

In addition, specimens of the Asian elephant, a CITES Appendix I species, that have been imported into the United States may not be used or transferred for commercial purposes in intrastate commerce unless it is a pre-Convention item (removed from the wild prior to July 1, 1975) imported with proper documentation.101 Even if it is such an item, regulations or permit conditions may restrict use to noncommercial purposes.102

African Elephant Ivory

Trade in African elephant ivory is restricted, but not as heavily as with trade in Asian elephant ivory. FWS listed the African elephant as threatened under the ESA on June 11, 1978,103 and FWS promulgated a special rule for it at that time.104 The African elephant has been a CITES-listed species since February 26, 1976, and an Appendix I species since January 18, 1990.105 However, certain populations of African elephants in Botswana, Namibia, South Africa, and Zimbabwe were later moved to Appendix II, subject to annotations governing trade in their specimens.106

Import Restrictions

AECA, among other restrictions on ivory trade, authorized FWS to impose a moratorium on the import of African elephant ivory from countries that do not meet certain conservation standards.107 In 1989, FWS issued a moratorium that prohibits the import of African elephant ivory "from ivory producing and intermediary nations."108 Under the Director's Order, FWS has announced that it plans to enforce strictly the prohibition on imports. FWS has stated that the "Service no longer allows any commercial importation of African elephant ivory. This prohibition, which was originally established via the 1989 [AECA] moratorium, applies even to items that qualify as antiques."109 Under the current African elephant 4(d) rule, import of raw or worked ivory that is not a sport-hunted trophy is limited to (1) antiques more than 100 years old; and (2) ivory imported following export from the United States and registration of the ivory with FWS.110

FWS's Authority to Ban Commercial Import of Antique African Elephant Ivory

Although it appears that, as a matter of policy, FWS has previously allowed import of antique African elephant ivory for commercial purposes prior to the Director's Order,111 the Director's Order declares that it "supersedes all previous policies on the June 9, 1989, [AECA] import memorandum."112 Therefore, because the newly announced policy does not permit the commercial importation of antiques,113 and this policy statement supersedes previously announced policies, it appears the importation of antiques for commercial purposes will no longer be permitted. It is worth noting, however, that the current regulation of African elephant ivory under the ESA, as published in the Code of Federal Regulations, allows for the import of antiques but does not specify that such imports must be for noncommercial purposes.114 It is arguable that this rule would need to be revised, pursuant to notice and comment rulemaking procedures, in order for the ban on antique African elephant imports to be enforceable.115 Therefore, although the FWS fact sheet on permissible activities currently indicates that commercial import of antique ivory is prohibited,116 FWS may need to conduct rulemaking to bring its regulations into compliance with this policy.117 Notably, FWS has promulgated a proposed rule, as discussed below, that would seek to clarify how the antique exception applies. In its proposed revisions to the African elephant special rule, FWS would clarify that antiques "are not subject to the provisions of this rule" but that the "prohibitions under [AECA] apply, regardless of the age of the item."118

Exceptions for Certain Noncommercial Ivory Imports

Although the Director's Order announces a plan to enforce strictly the prohibition on importation of African elephant ivory, it provides limited exceptions to the general rule as a matter of law enforcement discretion.119 Raw or worked ivory may be imported into the United States for "law enforcement purposes" and for "genuine scientific purposes that will contribute to conservation of the species."120 Furthermore, worked African elephant ivory may be imported into the United States for "personal use as part of a household move or as part of an inheritance," if the following conditions are met: (1) the ivory must have been legally acquired prior to February 26, 1976 (the date the African elephant was listed under CITES); (2) the ivory must not have been transferred for personal gain or profit since February 25, 2014 (the date of Director's Order No. 210); and (3) the ivory must be accompanied by a valid CITES pre-Convention certificate.121

The Director's Order also allows for the importation, for noncommercial purposes, of worked African elephant ivory that is part of a musical instrument or traveling exhibition (e.g., museum or art show) if certain criteria are met.122 Just as above, the ivory must have been legally acquired prior to February 26, 1976, and cannot have been sold for personal gain or profit since February 25, 2014.123 In addition, the person or group seeking permission to import must qualify for, and the item must generally be accompanied by, a valid CITES musical instrument or traveling exhibition certificate.124

Sport-hunted Trophies

Finally, under AECA, FWS is prohibited from establishing a complete moratorium on sport-hunted trophies.125 Under the African elephant special rule, the importation of a sport-hunted trophy for noncommercial purposes is still generally permitted if (1) the trophy originates in a country that has submitted an African elephant ivory quota for that year; (2) permit requirements in 50 C.F.R. parts 13 and 23 are met; (3) FWS determines that the killing of the trophy animal would "enhance survival of the species"; and (4) certain marking requirements are met.126 However, trophies generally may not be sold after import into the United States.127 Currently, there is no limit on the number of African elephant sport-hunted trophies that may be imported; however, FWS has proposed to limit the number of sport-hunted trophies a person can import in a given year to two trophies.128

In August 2014, the United States notified other CITES parties that it was suspending imports of certain sport-hunted African elephant trophies taken in the United Republic of Tanzania and Zimbabwe because, according to FWS, it could not make the necessary "enhancement" findings under the special rule.129 It is unclear whether FWS has the authority to suspend imports under the special rule when AECA states that the "Secretary shall not establish any moratorium under this section ... which prohibits the importation into the United States of sport-hunted trophies from elephants that are legally taken by the importer or the importer's principal in an ivory producing country that has submitted an ivory quota."130 It appears that the United Republic of Tanzania and Zimbabwe have each submitted an ivory quota for 2014 and 2015.131

Export Restrictions

Pursuant to AECA, it is unlawful to export raw African elephant ivory from the United States.132 Therefore, the export of African elephant ivory is limited to certain worked ivory. According to FWS, the commercial export of worked African elephant ivory is prohibited except for bona fide antiques and other CITES pre-convention worked ivory.133 Under the ESA, bona fide antiques134 are exempted from the export restrictions, but must generally still be accompanied by a CITES pre-Convention certificate.135

In addition to antiques, worked ivory that predates the CITES listing of African elephants may be exported for commercial or noncommercial purposes under the African elephant special rule if proper permits are obtained, including, possibly, a CITES pre-Convention certificate.136

Domestic Trade

Domestic trade of CITES-listed species, such as the African elephant, is restricted.137 Pursuant to the final rule promulgated by FWS on May 27, 2014, African elephant ivory imported into the United States can only be used for noncommercial purposes, with limited exceptions.138 Pursuant to revised 50 C.F.R. §23.55, imported African elephant ivory can only be bought or sold in interstate or intrastate commerce if the ivory was lawfully imported prior to January 18, 1990 (the date the African elephant was listed as a CITES Appendix I species), with no restrictions on its use after import on the permit or if the ivory was imported under a CITES pre-Convention certificate, which requires the ivory to be taken from the wild prior to February 26, 1976 (the date the African elephant was listed as protected under CITES).139 The party must be able to "clearly demonstrate that this exception applies."140 However, FWS proposed a rule that, if finalized, would further restrict interstate commerce in African elephant ivory.141 In addition, as discussed above, ivory that qualifies for the ESA antique exception is not subject to regulation under 16 U.S.C. §§1533(d) or 1538(a) and (c).142

Personal possession and noncommercial use of legally acquired African elephant ivory, including movement between states, remains permissible.

Proposed FWS Regulations and Pending Legislation in the 114th Congress

President Obama's National Strategy for Combating Wildlife Trafficking calls for stricter enforcement of U.S. laws governing trade in elephant ivory products.143 The Director's Order appears to be the first step in FWS's efforts to implement the President's strategy. As noted above, FWS has proposed to amend the special rule that pertains to African elephant ivory to restrict trade in ivory products further. In addition, several bills that would affect FWS's authority to regulate trade in elephant ivory have been introduced in Congress.

FWS's Proposed Revisions to the African Elephant ESA Section 4(d) Rule

In July 2015, FWS proposed revisions to its ESA Section 4(d) rule on the African elephant that would further restrict trade in African elephant ivory.144 The rule would incorporate, with limited exceptions, all of the trade-related prohibitions that apply to threatened species under FWS regulations at 50 C.F.R. §17.31.145 These prohibitions include a ban on the import into, or export from, the United States of the threatened species; the delivery, receipt, or transport in interstate or foreign commerce of the species in the course of a "commercial activity"; and the sale or offer for sale in interstate or foreign commerce of the species.146 Persons seeking to benefit from the exceptions in the proposed rule, which incorporate by reference those exceptions available by threatened species permit under 50 C.F.R. §17.32,147 would have to demonstrate that they met the criteria for these exceptions.148

Regulated parties would still be responsible for complying with any permitting requirements under CITES, general ESA regulations such as 50 C.F.R. Part 13, and threatened species permits requirements under 50 C.F.R. §17.32. Comments on the proposed rule are due on September 28, 2015.149

De Minimis Exception for Certain Manufactured Items

As noted above, the proposed rule broadly prohibits sale or offer for sale of ivory in interstate or foreign commerce, as well as the delivery, receipt, carrying, transport, or shipment of ivory in interstate or foreign commerce in the course of a commercial activity.150 However, in general, these prohibitions do not apply to manufactured items containing de minimis quantities of ivory unless they are imported or exported (1) as part of a sport-hunted trophy; (2) for law enforcement purposes; (3) for genuine scientific purposes; or (4) as part of a household move or inheritance for personal use.151 To qualify for the de minimis exception, a person seeking to trade a manufactured item that does not fall into one of these four categories must demonstrate that the item meets the following criteria:

(i) If the item is located within the United States, the ivory was imported into the United States prior to January 18, 1990, or was imported into the United States under a Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) pre-Convention certificate with no limitations on its commercial use;

(ii) If the item is located outside the United States, the ivory was removed from the wild prior to February 26, 1976;

(iii) The ivory is a fixed component or components of a larger manufactured item and is not in its current form the primary source of the value of the item;

(iv) The ivory is not raw;

(v) The manufactured item is not made wholly or primarily of ivory;

(vi) The total weight of the ivory component or components is less than 200 grams; and

(vii) The item was manufactured before [the effective date of the final rule].152

Additional Import Restrictions

With respect to import of ivory that is not a sport-hunted trophy, the proposed rule would prohibit trade except for (1) import of raw ivory by a government agency for law enforcement purposes or a genuine scientific purpose contributing to African elephant conservation; and (2) import of worked ivory for law enforcement or scientific purposes or as part of a musical instrument, an item in a traveling exhibition, or a household move or inheritance.153 The proposed rule would remove the requirement that, in order to be imported, worked ivory cannot have been sold since February 25, 2014.154

The proposed rule would limit the number of sport-hunted trophies a person can import in a given year to two trophies.155

Additional Export Restrictions

The proposed rule would further restrict commercial exports of worked ivory to only those items qualifying as bona fide antiques.156 It would further limit noncommercial exports of worked ivory to (1) antiques; and (2) ivory legally acquired and removed from the wild prior to February 26, 1976 (the date that the African elephant was first listed under CITES), that is part of a household move or inheritance, part of a musical instrument,157 or part of a traveling exhibition; and (3) ivory exported for law enforcement and scientific purposes.158

In addition, ivory that is considered "pre-Act" can be exported for noncommercial purposes, provided it meets CITES and general wildlife import and export requirements.159 FWS could conceivably issue a threatened species permit to authorize commercial or noncommercial exports of worked ivory that would otherwise be prohibited in certain narrow circumstances.160

Restrictions on Foreign Commerce

The proposed rule would bar foreign commerce in African elephant ivory unless the item is an antique or qualifies for the de minimis exception.161 The ESA states that "foreign commerce" means "among other things, any transaction—(A) between persons within one foreign country; (B) between persons in two or more foreign countries; (C) between a person within the United States and a person in a foreign country; or (D) between persons within the United States, where the fish and wildlife in question are moving in any country or countries outside the United States."162 Foreign commerce in sport-hunted trophies or ivory imported or exported as part of a household move or inheritance would be prohibited.163

Additional Restrictions on Domestic Trade

Under the proposed rule, interstate commerce in ivory will be limited to ESA antiques and manufactured items qualifying for the de minimis exception.164 Note that ivory imported under the exception for law enforcement purposes; the exception for genuine scientific purposes; sport-hunted trophies; or the exceptions for household moves or inheritances may not be sold in interstate commerce.165 In the preamble to the rule, FWS stated that for antiques imported in accordance with the proposed rule that "were imported before the [AECA] import moratorium was put in place in 1989, whether those antiques could be commercialized in interstate or foreign commerce would depend on whether restrictions are based on the ESA or CITES. Any restrictions that are based on CITES or laws other than the ESA would remain in place."166

The proposed rule does not change laws on ivory trade regarding intrastate commerce, noncommercial movement within the United States, or personal possession.167

Antiques

In its proposed revisions to the African elephant special rule, FWS would clarify that antiques "are not subject to the provisions of this rule" but that the "prohibitions under [AECA] apply, regardless of the age of the item."168 AECA and the moratorium promulgated thereunder prohibit the import of raw African elephant ivory unless it is a qualifying sport-hunted trophy (which, as noted above, cannot be an antique by definition).169 AECA forbids the export of raw African elephant ivory from the United States.170 AECA and the moratorium promulgated thereunder ban the import of worked African elephant ivory, although FWS has stated that as a matter of "law enforcement discretion," it intends to allow certain noncommercial imports of raw and worked African elephant ivory.171 However, AECA does not address the export of worked ivory from the United States; thus, the antique worked ivory may still be exported from the United States.172

Legislation in the 114th Congress

It is also important to note that Congress can pass legislation changing ivory trade enforcement policies. Congress has authority to change existing law to expand, contract, or clarify FWS authority with respect to wildlife tracking.173 Since President Obama released his National Strategy for Combating Wildlife Trafficking and FWS issued the Director's Order, some Members of Congress have expressed concern that the new policies could potentially impact musicians, antique businesses, and other individuals who may no longer be able to buy or sell certain products containing ivory.

African Elephant and Legal Ivory Possession Act of 2015

In July 2015, Senators Steve Daines and Lamar Alexander introduced the African Elephant Conservation and Legal Ivory Possession Act of 2015.174 The proposed legislation appears to amend AECA to allow the import or export, without permission from FWS, of (1) raw or worked ivory for purposes related to display of the ivory in a museum; (2) raw or worked ivory that "was lawfully importable into the United States on February 24, 2014 [(the day immediately before FWS issued Director's Order 210)], regardless of the date on which the ivory was acquired"; or (3) "any worked ivory that was previously lawfully possessed in the United States."175 The bill would also appear to remove restrictions on international and domestic trade in African elephant ivory (or products containing such ivory) lawfully imported into, or crafted in, the United States.176 It would require FWS to determine whether an item containing African elephant ivory has been lawfully traded according to the agency's policy for making these determinations that existed on the day prior to issuance of the Director's Order.177 With respect to sport-hunted trophies, the bill would, consistent with CITES and its implementing provisions in the ESA, allow U.S. citizens and legal residents (or their agents) to import a sport-hunted African elephant trophy if the country in which the trophy was taken, "had an elephant population on appendix II of CITES on the date on which the trophy elephant was taken."178 Currently, countries with an African elephant population on Appendix II are Botswana, Namibia, South Africa, and Zimbabwe.179

Additional provisions in the bill would (1) allow the Secretary of the Interior, after consulting with the State Department, to station a FWS law enforcement officer in each African country with a significant population of African elephants to assist in anti-poaching efforts; (2) allow the President to impose trade sanctions on countries serving, directly or indirectly, as a transit or destination point for illegal ivory in certain circumstances; and (3) prioritize funding provided by the Department of the Interior under AECA for projects that will assist anti-poaching efforts in ivory producing countries and reauthorize appropriations for carrying out AECA.180

A companion bill, H.R. 697, was introduced in the House by Representatives Don Young and Collin Peterson in February 2015. In addition, H.R. 2406, the Sportsmen's Heritage and Recreational Enhancement Act of 2015 (SHARE Act), contains nearly identical provisions in Title X of the bill.

Provision in the Department of the Interior, Environment, and Related Agencies Appropriations Act, 2016

An appropriations provision in H.R. 2822, the Department of the Interior, Environment, and Related Agencies Appropriations Act, 2016, would prohibit funds made available under the act from being used to "draft, prepare, implement, or enforce any new or revised regulation or order" that placed certain restrictions on trade in ivory.181
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