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Summary

Congress regularly authorizes and requires administrative agencies to implement and enforce regulatory programs. As such, agencies routinely make decisions about when to promulgate regulations and when to enforce statutory requirements against parties who violate the law.

During the 113th Congress, the Obama Administration announced that certain federal agencies would not enforce specific aspects of the Affordable Care Act (ACA) for a period of time in order to allow the public to further prepare for proper compliance with the law in the future. This has led to numerous questions regarding how courts treat administrative delays of regulatory programs. When can a suit be brought to force the agency to apply the law?

It is important to distinguish between two distinct types of agency delays: (1) delays resulting from when an agency fails to meet a statutory deadline for promulgating rules or completing particular adjudications, and (2) affirmative decisions to withhold enforcement of a provision of law on the public at large. The former arises in a scenario in which Congress has enacted a statute that expressly requires an agency to take a specific action by a certain date that the agency fails to meet. Because agencies can often struggle to meet tight congressional deadlines imposed by laws, courts have established a balancing test, known as the TRAC test, to determine whether the agency should be compelled to take action. The second type of delay occurs in a scenario in which an agency refuses, for a period of time, to enforce a statutory prohibition or requirement that Congress has imposed on third parties. This type of delay is generally implemented by announcing a period of non-enforcement during which the agency will not pursue or punish non-compliance with the law. Courts determine whether these delays are reviewable in court by following the Supreme Court's holding in Heckler v. Chaney.

This report will discuss the general legal principles applied in determining whether administrative delays are reviewable in court in these two different contexts and then address whether the procedures outlined in the Administrative Procedure Act (APA) are applicable to these delays.
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Introduction

During the 113th Congress, the Obama Administration announced that certain federal agencies would not enforce specific aspects of the Affordable Care Act (ACA)1 for a period of time in order to allow the public to further prepare for proper compliance with the law in the future.2 This has led to numerous questions regarding how courts treat administrative delays of regulatory programs. This report will discuss the general legal principles applicable to judicial review of administrative delays in two different contexts: (1) delays in meeting a specific statutory deadline for implementing rules or completing particular adjudications, and (2) delays in the enforcement of a provision of law on the public at large. The report will then address whether the procedures outlined in the Administrative Procedure Act (APA) apply to these delays.

The first type of agency delay—delays in meeting a specific statutory deadline for implementing rules or completing particular adjudications—arises when Congress has enacted a statute that expressly requires an agency to take a specific action by a specific date. For example, the ACA includes a number of mandatory rulemaking provisions that require agencies to issue certain substantive rules by certain dates.3 An agency's failure to meet this type of statutory deadline is generally assessed pursuant to a multi-factor balancing test established in Telecommunications Research & Action Center v. FCC, discussed further below.4

The second type of delay occurs when an agency delays the enforcement of a statutory prohibition or requirement that Congress has imposed on third parties. An agency generally implements this delay by announcing that, as an enforcement policy, the agency will not pursue or punish non-compliance with the law for a certain period of time. The underlying law takes legal effect and conduct in violation of that law remains unlawful, but the agency—in an exercise of its enforcement discretion—does not take action in response to violations of the provision until after a certain date. For example, although a provision in the ACA requiring that health plans meet certain minimum coverage requirements became effective in January 2014, the Center for Medicaid Services has announced that it will not enforce these requirements for certain plans for at least one year.5 This type of enforcement delay would generally be assessed, if at all, pursuant to standards established for determining whether non-enforcement decisions are "committed to agency discretion by law" under the APA.6

Given this framework, it would appear that the context in which an agency delay arises may alter the manner in which the court evaluates the delay. We now turn to the question of the legal standards to be applied in the two identified scenarios: where an agency delay has resulted in the failure to meet a statutory deadline, and where an agency is relying on enforcement discretion to delay the enforcement of a duly enacted law.

Legal Standards and Limitations Applied to Administrative Delays

Statutory Deadlines7

The APA does not provide concrete time limits for agency action—instead, it leaves most deadlines for Congress to establish, if at all, in the particular agency's enabling statute. Even absent a specific deadline, however, the APA states that an agency must "proceed to conclude a matter presented to it ... within a reasonable time."8 Further, Section 706 of the APA states that courts shall "compel agency action unlawfully withheld or unreasonably delayed."9 As such, the APA provides individuals with a cause of action when an agency takes an unreasonable amount of time to act.

However, a claim of unreasonable delay can only be brought against an agency for actions that the agency is legally obligated to take. The Supreme Court has stated that "a claim under § 706(1) [of the APA] can proceed only when a plaintiff asserts that an agency failed to take a discrete agency action that it is required to take."10 If the decision to act is "committed to agency discretion by law," then no claim can be made against the agency for failing to take such an action.11 In other words, an agency must be required to act by law in order to establish a claim that the agency has unreasonably delayed in acting.

Cases involving claims that an agency has unreasonably delayed taking required actions are typically brought when an agency has failed to meet a statutorily mandated deadline.12 For example, if Congress requires an agency to promulgate rules by a certain date, or to complete adjudications within a specified period of time, a claimant may file suit against the agency for unreasonable delay if the statutory deadline has passed. Although courts generally are more willing to compel an agency to act if it has missed a statutory deadline, they will not necessarily do so. Instead, courts will often undertake a balancing test to determine whether the court should force the agency to act.

The balancing test commonly used by most federal courts is referred to as the TRAC factor test, after the case in which the test was first established, Telecommunications Research & Action Center v. FCC ("TRAC").13 Under such an analysis, a court will assess whether Congress has established any indication for how quickly the agency should proceed; determine whether a danger to human health is implicated by the delay; consider the agency's competing priorities; evaluate the interests prejudiced by the delay; and determine whether the agency has treated any party less favorably than others.14 A court balances these TRAC factors on a case-by-case basis to determine whether agency action should be compelled. It can be difficult to predict which way a court will decide any particular case as "[t]here is no per se rule as to how long is too long to wait for agency action."15 Courts will often take a missed deadline into heavy consideration, but, generally, will still evaluate the remaining factors when determining the outcome of the case.16

If Congress is not satisfied with relying on judicial enforcement of statutory deadlines, Congress may insert "hammer" provisions into the text of certain statutes.17 These provisions dictate what is to happen if a regulatory deadline is missed. The consequences for missing a deadline vary. Some laws establish a regulatory scheme that will be put in place if an agency misses a deadline,18 while others mandate that the agency's proposed rule will go into effect if a final rule is not promulgated by the deadline.19 Finally, at least one law has withheld funding from an agency until certain rules are promulgated.20 Although these provisions can force an agency to act quickly, they can also be challenging for Congress to establish due to the extensive time that is often required to develop an effective regulatory scheme. In addition to these hammer provisions, Congress may always use political pressure, congressional hearings, and the appropriations process to influence agencies to act with more urgency.21

These types of administrative delay are relatively common as agencies may encounter difficulties in meeting statutory deadlines.22 However, they differ fundamentally from situations where agencies use "administrative enforcement discretion" when deciding whether to enforce a statute or regulatory scheme.

Enforcement Discretion

When an agency decides not to enforce a statute against regulated parties for a certain period of time, courts are likely to review this as an act of enforcement discretion. Federal agencies generally have flexibility in determining whether and when to initiate an enforcement action against a third party for violations of a law the agency is charged with administering. This freedom in setting enforcement priorities, allocating resources, and making specific strategic enforcement decisions is commonly described as "administrative enforcement discretion" and arises principally from a combination of the President's constitutionally assigned obligation to "take care that the laws be faithfully executed," and the APA's command that courts avoid reviewing discretionary agency decisions.23 Discretionary enforcement activities may include any range of actions, including, but not limited to, the imposition of penalties or the initiation of an agency investigation, prosecution, adjudication, lawsuit, or audit.

In situations where an agency refrains from bringing an enforcement action, courts have historically been cautious in reviewing the agency determination—generally holding that such non-enforcement decisions are "committed to agency discretion" and therefore not subject to judicial review under the APA.24 The seminal case on this topic is Heckler v. Chaney, a Supreme Court case in which death row inmates challenged the Food and Drug Administration's refusal to initiate an enforcement action to block the use of certain drugs in lethal injection.25 In rejecting the challenge, the Supreme Court held that "an agency's decision not to prosecute or enforce ... is a decision generally committed to an agency's absolute discretion."26 The Court noted that agency enforcement decisions involve a "complicated balancing of a number of factors which are peculiarly within [the agency's] expertise," including

whether agency resources are best spent on this violation or another, whether the agency is likely to succeed if it acts, whether the particular enforcement action requested best fits the agency's overall policies, and, indeed, whether the agency has enough resources to undertake the action at all. An agency generally cannot act against each technical violation of the statute it is charged with enforcing.27

Agencies, the court reasoned, are "far better equipped" to evaluate "the many variables involved in the proper ordering of its priorities" than are the courts.28 Consistent with this deferential view, the Heckler opinion proceeded to establish the standard for the reviewability of agency non-enforcement decisions, holding that an "agency's decision not to take enforcement action should be presumed immune from judicial review."29

However, the Court also clearly indicated that the presumption against judicial review of agency non-enforcement decisions may be overcome in certain situations.30 The Heckler Court suggested that a court may review an agency enforcement determination "where the substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers."31 Additionally, the Court suggested that judicial review of non-enforcement may be appropriate when an agency has "consciously and expressly adopted a general policy that is so extreme as to amount to an abdication of its statutory responsibilities."32 However, lower federal courts have only rarely had the opportunity to clarify these exceptions to Heckler's presumption of non-reviewability.33

It should be noted that dismissal of a challenge to an agency non-enforcement decision under the APA is not necessarily recognition by the court that the agency was acting within its authority. A legal distinction must be made between a decision in which a court reviews the merits of a challenge and approves of the agency action or inaction, and one in which a court dismisses the challenge for lack of jurisdiction before reviewing the merits. Although, as a practical matter, either decision results in the same outcome (i.e., the continuation of the agency decision), it would be inappropriate to state that a court that has dismissed a claim against an agency for lack of jurisdiction has accorded legal approval to the agency action or inaction.

Statutory Guidelines

The Heckler opinion specifically recognized Congress's authority to curtail an agency's ability to exercise enforcement discretion "either by setting substantive priorities, or by otherwise circumscribing an agency's power to discriminate among issues or cases it will pursue."34 Congress may, for instance, choose to remove an agency's discretion by indicating "an intent to circumscribe agency enforcement discretion" and "provid[ing] meaningful standards for defining the limits of that discretion."35 In this manner, Congress essentially overrides the inherent discretion possessed by the agencies in the enforcement of federal law and provides a reviewing court with a standard upon which to review the agency inaction. Although the exercise of agency discretion may therefore be influenced by congressional controls, it would appear that Congress's intent to curtail the agency enforcement discretion must be made explicit, as courts are hesitant to imply such limitations.36

In applying this standard, the Heckler Court held that the Food Drug and Cosmetic Act (FDCA) had not curtailed the FDA's discretion in a manner sufficient to allow the Court to review the agency's non-enforcement determination. The FDCA provided only that the Secretary was "authorized to conduct examinations and investigations" and not that he was required to do so.37 Moreover, the Court determined that the FDCA's requirement that any person who violates the act "shall be imprisoned ... or fined" could not be read to mandate that the FDA initiate an enforcement action in response to every violation.38 The FDCA's prohibition on certain conduct, although framed in mandatory terms, was insufficient to permit review of non-enforcement absent additional language delineating how and when the agency was to respond to violations. "The Act's enforcement provisions," held the Court, "thus commit complete discretion to the Secretary to decide how and when they should be exercised."39

However, in a pre-Heckler case, Dunlop v. Bachowski,40 the Court found that a statute had removed agency discretion with regard to its enforcement in a particular circumstance. In Dunlop, a union member challenged the Secretary of Labor's refusal to bring an enforcement action to set aside a union election.41 The Labor-Management Reporting and Disclosure Act (L-MRDA) provides that upon the filing of a complaint, "[t]he Secretary shall investigate such complaint and, if he finds probable cause to believe that a violation ... has occurred ... he shall ... bring a civil action."42 The Court rejected the agency's argument that the Secretary's determination of whether to bring a civil action was an unreviewable exercise of administrative discretion. In doing so, the Court cited approvingly43 to the appellate court's conclusion that

[T]he factors to be considered by the Secretary, however, are more limited and clearly defined: § 482(b) of the L-MRDA provides that after investigating a complaint, he must determine whether there is probable cause to believe that violations of § 481 have occurred affecting the outcome of the election. Where a complaint is meritorious ... the language and purpose of § 402(b) indicate that Congress intended the Secretary to file suit. Thus, [] the Secretary's decision whether to bring suit depends on a rather straightforward factual determination, and we see nothing in the nature of that task that places the Secretary's decision "beyond the judicial capacity to supervise.44

In Heckler, the Supreme Court confirmed the continued validity of the Dunlop decision, but distinguished the two decisions, holding that unlike the FDCA, the L-MRDA "quite clearly withdrew discretion from the agency and provided guidelines for exercise of its enforcement power."45

As discussed above, the language held to override the presumption against review of agency non-enforcement in Dunlop contained an express trigger for when enforcement was to take place. Federal statutes that do not contain language defining how and when the agency is to exercise its enforcement discretion, even when framed in mandatory terms, generally have not been held to override agency enforcement discretion. For example, a congressional command that an agency "shall enforce" a particular statute, without additional guidelines as to the circumstances under which enforcement is to occur, is generally insufficient to permit review of a non-enforcement decision.46 The Heckler court suggested as much, noting that it could not "attribute such a sweeping meaning" to language that was commonly found in criminal provisions.47

Abdication of Statutory Responsibilities

In Heckler, the Supreme Court also suggested that the presumption against the review of non-enforcement may be overcome if the agency has "'consciously and expressly adopted a general policy' that is so extreme as to amount to an abdication of its statutory responsibilities."48 The Court, however, was non-committal as to whether such an agency policy would in fact be reviewable, stating only that "[a]lthough we express no opinion on whether such decisions would be unreviewable under [the APA], we note that in those situations the statute conferring authority on the agency might indicate that such decisions were not "committed to agency discretion."49

In raising the "statutory abdication" argument, the Court cited to Adams v. Richardson, a decision from the United States Court of Appeals for the D.C. Circuit (D.C. Circuit).50 Adams involved a challenge to the Secretary of Health, Education, and Welfare's (HEW's) failure to enforce Title VI of the Civil Rights Act of 1964 (Title VI). The law in question "authorizes and directs" federal agencies to ensure that federal financial assistance is not provided to segregated educational institutions.51 The Secretary asserted that the law provided federal agencies with "absolute discretion" with respect to whether to take action to cut off funding.52 The court disagreed, holding—in language characteristic of the "statutory guidelines" exception—that "Title VI not only requires the agency to enforce the Act, but also sets forth specific enforcement procedures."53 The court appeared to give great weight to the scope of the Secretary's non-enforcement, noting, "More significantly, this suit is not brought to challenge HEW's decisions with regard to a few school districts in the course of a generally effective enforcement program. To the contrary, appellants allege that HEW has consciously and expressly adopted a general policy which is in effect an abdication of its statutory duty."54

The court determined that HEW had consistently and unsuccessfully relied on voluntary compliance as a means of enforcing Title VI without resorting to the more formal and effective enforcement procedures available to the agency. This "consistent failure" was a "dereliction of duty reviewable in the courts."55

Given the sparse case law associated with this exception, it is difficult to assess what level of non-enforcement constitutes an abdication of statutory responsibilities. It seems that if an agency announced that it would no longer enforce a provision of law against any individual at any time, regardless of the nature of the violation, a court could be willing to review the policy. Whether more limited non-enforcement policies—for instance if an agency announced that it will not enforce a particular provision against a particular group or that it will delay enforcement of a particular provision for a specified period of time—could also be subject to review would appear to be less clear. For example, in Schering Corp. v. Heckler, the D.C. Circuit held that the FDA decision not to pursue an enforcement action against a drug manufacturer for a specific period of time fell "squarely within the confines of [Heckler]" and was therefore not reviewable.56

It is clear, however, that announced agency policies of widespread non-enforcement are much more likely to satisfy the "statutory abdication" standard than more traditional, case-by-case, enforcement decisions. Indeed, in Crowley Caribbean Transportation v. Pena, the D.C. Circuit made a clear distinction between "single-shot non-enforcement decisions" on one hand, and "an agency's statement of a general enforcement policy" on the other.57 The court determined that an agency's "general enforcement policy" was reviewable where the agency had (1) "expressed the policy as a formal regulation"; (2) "articulated [the policy] in some form of universal policy statement"; or (3) otherwise "[laid] out a general policy delineating the boundary between enforcement and non-enforcement" that "purport[s] to speak to a broad class of parties."58 The court articulated its reasons for finding review of general enforcement policies to be appropriate as follows:

By definition, expressions of broad enforcement policies are abstracted from the particular combinations of facts the agency would encounter in individual enforcement proceedings. As general statements, they are more likely to be direct interpretations of the commands of the substantive statute rather than the sort of mingled assessments of fact, policy, and law that drive an individual enforcement decision and that are, as Chaney recognizes, peculiarly within the agency's expertise and discretion. Second, an agency's pronouncement of a broad policy against enforcement poses special risks that it "has consciously and expressly adopted a general policy that is so extreme as to amount to an abdication of its statutory responsibilities," a situation in which the normal presumption of non-reviewability may be inappropriate. Finally, an agency will generally present a clearer (and more easily reviewable) statement of its reasons for acting when formally articulating a broadly applicable enforcement policy, whereas such statements in the context of individual decisions to forego enforcement tend to be cursory, ad hoc, or post hoc.59

Procedural Requirements for Implementing a Delay

Whether an agency must follow notice and comment rulemaking procedures when it declares its intent to delay enforcement of certain provisions of a statute depends on whether the declaration is considered a "rule" for the purposes of Section 553 of the APA. Only "legislative rules" are subject to the informal rulemaking procedures outlined in the APA; an agency may promulgate guidance documents and interpretive rules without having to undergo notice and comment procedures.60 A party may challenge an agency's characterization of any action and argue that a particular statement should have been issued pursuant to notice and comment procedures.61 However, courts sometimes have difficulty differentiating between general statements of policy, such as guidance documents, and legislative rules.62

Courts have described a legislative rule to be a rule through which an agency "intends to create a new law, rights or duties," or a rule that is "issued by an agency pursuant to statutory authority and which implement[s] the statute."63 Similarly, one court explained that a rule is legislative if "in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties."64 Notably, courts distinguish legislative rules from guidance documents because they have a binding effect: "[I]f a statement has a present-day binding effect, it is legislative."65

Guidance documents, which are not defined by the APA, generally are considered to be a particular type of agency rule, known as a "general statement of policy."66 The APA provides that an agency may issue these general statements of policy without having to undergo notice and comment rulemaking procedures.67 According to the Office of Management and Budget's (OMB's) Final Bulletin on Agency Good Guidance Practices, the term "guidance document" is defined as "an agency statement of general applicability and future effect, other than a regulatory action … that sets forth a policy on a statutory, regulatory or technical issue or an interpretation of a statutory or regulatory issue."68 Similarly, the Supreme Court has defined the term "general statement of policy" to be a statement "issued by an agency to advise the public prospectively of the manner in which the agency proposes to exercise a discretionary power."69 Therefore, guidance documents do not create new legal obligations on the public, but, instead, inform the public on how an agency intends to carry out certain agency functions. One court notes that a statement cannot be characterized as a guidance document, and is instead a legislative rule, if the pronouncement "narrowly limits administrative discretion or establishes a binding norm."

Although it can be difficult to ascertain whether a court would characterize an agency statement delaying enforcement actions as a guidance document or a legislative rule, the following examples of such agency statements may provide some guidance on this issue.70

Exercising Enforcement Discretion

It appears that, at least in some circumstances, a statement addressing agency enforcement priorities could qualify as a guidance document. When an agency declares that it will only enforce a particular law at a certain time or under certain circumstances, it is not imposing a new legal obligation on the public. In fact, the underlying legal obligation technically remains in effect. Instead, the agency has simply informed the public that it will not seek to enforce the provisions of the statute in the enumerated situations.71 As addressed in Heckler, it seems the agency could be viewed as exercising administrative discretion when it determines that enforcement of the law in a particular situation should not proceed.72 Because an agency's decision to enforce a statute in a given situation is discretionary,73 an agency's announcement of its enforcement policy would appear to qualify as a guidance document under the Supreme Court's decision in Lincoln v. Vigil, which describes a general statement of policy as a statement "issued by an agency to advise the public prospectively of the manner in which the agency proposes to exercise a discretionary power."74 Further, because such a declaration would not appear to impose any new legal obligations on the public, it would seem that a court could determine that such a statement would not require notice and comment procedures prior to promulgation.75

For example, on July 3, 2013, the Internal Revenue Service (IRS) issued Notice 2013-45 (Notice), stating that the IRS would not enforce the "employer mandate" of the ACA during 2014 in order to allow for "additional time for input from employers" on how the law can be effectively implemented.76 The Notice further encourages employers to "voluntarily comply with the information reporting provisions."77 The IRS promulgated the Notice without undergoing notice and comment rulemaking procedures. However, the IRS does not appear to impose a new legal obligation on any parties, but, rather, the IRS seems to notify the public of its intent to not enforce these provisions against employers during 2014.78 A court would likely find that such a statement is a guidance document, because it merely notifies the public on how the agency plans to perform a discretionary function—enforcement discretion.79

However, in other circumstances, an agency's declaration of a delay or enforcement policy could require notice and comment procedures. In February 2014, the IRS announced final regulations implementing the employer mandate from the Affordable Care Act.80 In those regulations, the IRS provided for "transition relief" from the employer mandate tax for certain employers—that is, qualifying employers would not have to pay the tax.81 In order to be eligible for transition relief, employers must certify that they have met certain requirements established by the agency.82 Here, because the IRS is requiring employers to conduct a specific activity in order to be eligible for the transition relief—that is, provide certification—the transition relief is imposing a legal obligation on a party in order to qualify for a specific form of tax treatment. It would appear that an agency taking this approach to delaying a statutory provision would have to use informal rulemaking procedures because the agency would impose a legal obligation on a party, who wanted to benefit from the delay.83

Missing Statutory Deadlines

Under the other form of agency delay—that is, where an agency fails to take a discrete action by a statutory deadline—no rulemaking is required. Often the agency has simply not been able to accomplish the required action within the time provided by Congress. In this type of situation, the agency has not taken any action; therefore, no rulemaking procedures are required. However, as mentioned above, an agency may be subject to a suit by a party seeking to compel the agency to take action.84
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