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Summary

Legal challenges that may have a substantial impact on the implementation and operation of the Patient Protection and Affordable Care Act (ACA) concern whether premium tax credits are available for millions of individuals participating in federally administered health insurance exchanges. These credits, which became available in 2014, are intended to help individuals pay the premiums for private health plans offered through the insurance exchanges established under the act. In addressing who may receive this credit, ACA refers to individuals who are "enrolled in [a plan] through an exchange established by the State" under ACA. Following the issuance of IRS regulations that allow for these credits to be available in both state and federally run exchanges, lawsuits were filed claiming that the language of ACA prohibits the credits from being available to individuals who obtain coverage in federally run exchanges. The Supreme Court is currently reviewing this issue in King v. Burwell. The Court heard oral arguments in the King case on March 4, 2015, and a decision is expected by the end of the Court's term in June 2015 at the latest.

This report provides background on provisions of ACA relevant to this issue. It then answers questions concerning the legal challenges and potential implications of the Court's decision in King.
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Introduction

In March 2015, the Supreme Court heard oral arguments in King v. Burwell,1 a case addressing an important issue of implementation of the Patient Protection and Affordable Care Act (ACA).2 The lawsuit involves the provision of premium tax credits, which became available in 2014 and are intended to help certain individuals pay their premiums for private health insurance plans offered through insurance "exchanges" established under ACA.3 At issue in King and other similar legal challenges is whether the statutory language of ACA allows the IRS to provide these credits to residents of states that declined to establish health insurance exchanges, where the state's exchange is instead facilitated by the federal government. The issue is considered a significant one, given that the majority of states have a federally facilitated exchange,4 and millions of individuals receive these credits in order to assist with the purchase of health insurance. This report provides background on relevant provisions of ACA. It then answers questions concerning the litigation and potential implications of the Court's decision in King.

I. Background

As part of ACA's intended goal of improving accessibility to health coverage, the act provides for the establishment of "exchanges," structured marketplaces for the sale and purchase of health insurance.5 Section 1311 of ACA specifies that each state must establish an American Health Benefit exchange that is either a state governmental agency or a nonprofit entity, in order to provide health coverage to qualified individuals and employers.6 However, a separate section of ACA, Section 1321, generally provides that if a state does not elect to establish an exchange, or if the Secretary of Health and Human Services (HHS) determines that an electing state will not have an operational exchange, or has not taken certain specified actions, the Secretary must establish and operate such exchange within the state.7

In order to assist individuals in purchasing health insurance in an exchange, Section 36B of the Internal Revenue Code, created by ACA, provides that certain lower and moderate-income taxpayers may receive a refundable tax credit that is intended to help pay the cost of the health insurance premium.8 A taxpayer may claim the credit at the end of the year when filing an income tax return or claim an estimated credit during the year in the form of advance payments made directly to the insurer and applied towards the premium.9

In general, there are two principal factors that affect whether a taxpayer will be eligible for a premium tax credit: (1) whether the taxpayer meets the income and other requirements for the credit;10 and (2) whether any months during the taxable year qualify as "coverage months" for the taxpayer. With respect to this second requirement, in order for a taxpayer to receive a health insurance premium credit under ACA, at least one month in the year must qualify as a coverage month for the taxpayer.11 The term "coverage month" in Section 36B means the following:

[W]ith respect to an applicable taxpayer, any month if—

(i) as of the first day of such month the taxpayer, the taxpayer's spouse, or any dependent of the taxpayer is covered by a qualified health plan … enrolled in through an exchange established by the State under section 1311 of the Patient Protection and Affordable Care Act …12

In addition, the amount of the premium tax credit is equal to the sum of the "premium assistance credit amount" for each coverage month the taxpayer experiences during the taxable year. The premium assistance credit amount is defined as the amount equal to the lesser of

(A) the monthly premiums for such month for 1 or more qualified health plans offered in the individual market within a State which cover the taxpayer, the taxpayer's spouse, or any dependent … of the taxpayer and which were enrolled in through an exchange established by the State under 1311 of the Patient Protection and Affordable Care Act, or

(B) the excess (if any) of—

(i) the adjusted monthly premium for such month for the applicable second lowest cost silver plan with respect to the taxpayer, over

(ii) an amount equal to 1/12 of the product of the applicable percentage and the taxpayer's household income for the taxable year.13

Following passage of ACA, it was argued that, based on this language in Section 36B (i.e., "an exchange established by the State under section 1311 of [ACA],") premium tax credits are not available to taxpayers in exchanges created by the federal government.14 In May 2012, the Internal Revenue Service (IRS) issued final regulations related to the premium tax credit that make the credits available to taxpayers who obtain coverage in both state and federally facilitated exchanges.15 The preamble to the regulations explains the IRS's position that the statutory language of Section 36B supports this interpretation, and states that "the relevant legislative history does not demonstrate that Congress intended to limit the premium tax credit to State exchanges," and that this reading of the language of Section 36B "is consistent with the language, purpose, and structure of section 36B and the Affordable Care Act as a whole."16 After issuance of the regulations, at least four lawsuits were filed against the Administration, claiming the IRS overstepped its authority when it made these credits available to individuals in states that have the federal government run their exchanges.

How does the premium tax credit interact with the individual and employer mandates?

In order to understand some key aspects of the King case and other litigation, it is helpful to look at how ACA's individual and employer mandates interact with the premium tax credit. Under ACA, beginning in 2014, certain individuals must have "minimum essential" health coverage or be subject to a tax penalty.17 This is known as the individual mandate. There is an exemption for individuals whose contribution to health coverage is more than 8% of their household income.18 ACA specifies that this contribution is calculated for certain individuals as the annual premium for the lowest cost plan available on an exchange in the state, minus any allowable premium tax credit.19 Accordingly, if an individual is not allowed the premium credit, coverage becomes more expensive and the unaffordability exemption may kick in, meaning that the individual does not have to obtain coverage under the individual mandate. ACA also includes shared responsibility requirements for employers, commonly referred to as the employer mandate.20 The employer mandate imposes a tax on "large employers" that do not offer health insurance to their employees or offer coverage that fails to meet certain affordability and adequacy standards.21 ACA specifies that liability for the tax is generally triggered when at least one of an employer's full-time employees is allowed a premium tax credit through a health insurance exchange.22 Accordingly, if credits are not available in states with federally run exchanges, large employers may not be subject to penalties if they fail to offer affordable coverage to employees.23

II. Litigation over Premium Tax Credits and Federally Facilitated Exchanges

What are some of the arguments made for and against whether the statutory text of ACA permits premium tax credits in federally facilitated exchanges?

Challengers of the IRS regulations and certain legal commentators primarily argue that the plain language of ACA is clear: receipt of a premium tax credit under ACA depends upon whether a taxpayer was enrolled "through an exchange established by the State under section 1311 of the [ACA]."24 According to the litigants, the federal government is not a "state," and therefore, the IRS cannot extend these credits to individuals participating in federally facilitated exchanges.25 Further, it has been asserted that if this phrase is interpreted to encompass both state and federally facilitated exchanges, the words "established by the state" serve no purpose, and this violates a basic principle of statutory interpretation that statutes should be construed to give effect "to all its provisions, so that no part will be inoperative or superfluous, void or insignificant.... "26 Challengers also assert that the federal government's authority to establish exchanges comes from Section 1321 of ACA, not Section 1311.27 Had Congress wanted to provide premium tax credits to state and federally established exchanges, they argue, it could have clearly said so by referencing this section of the act.28

Challengers and commentators also contend that it is at least "plausible" that Congress intended to limit premium tax credits to state-run exchanges.29 It is claimed that in passing ACA, Congress wanted states to create their own exchanges, but that it could not compel states to do so without violating federalism principles under the Tenth Amendment. Accordingly, Congress used a carrot and stick approach: it incentivized the states to take action by conditioning the availability of credits upon whether a state established an exchange.30

Conversely, the Administration and others have argued that the challengers rely on the phrase, "an exchange established by the State," in isolation, and this leads to a flawed interpretation of the act. According to the government, the text of ACA as a whole makes clear that premium tax credits are available on all exchanges.31 For example, the government notes that ACA defines the term "exchange" to mean "an American Health Benefit exchange under section 1311 of ACA."32 When this definition is plugged into the text of Section 1321 of ACA, this provision compels the Secretary of HHS to establish an "American Health Benefit exchange established under [Section 1311 of the ACA] within the State."33 In other words, it is suggested that when HHS establishes an exchange, it is one that is "established under 1311," and therefore, credits may be offered in the exchange. Additionally, Section 1321 of ACA provides that if a state does not establish an exchange, the federal government is required to "establish and operate such exchange within the State.... "34 The government argues that the word "such" demonstrates that the exchange the Secretary must establish is the one that the state declined to establish, conveying the idea that state and federally run exchanges are one and the same, and that when the federal government steps in to operate a state's exchange on behalf of the state, "it does so standing in the state's shoes."35 Explained another way, the government contends that the phrase "exchange established by the State under section 1311 of ACA" is, in essence, "a statutorily created term of art that includes federally-facilitated exchanges."36

The government further argues that to limit premium tax credits to state-run exchanges is in stark contrast to the act's goal of expanding access to affordable health insurance and maintaining stable insurance markets.37 It is asserted that if premium tax credits were unavailable in federally facilitated exchanges, core provisions of ACA would not function properly.38 In addition, it is claimed that millions of individuals would no longer be able to afford health insurance, and the loss of these consumers would have an extremely detrimental impact on the insurance markets in the affected states. This result, it is claimed, would defeat the main purpose of establishing exchanges and credits in the first place.39 Also, according to the Administration, it is unreasonable to think that Congress would have designed a statutory scheme that would potentially jeopardize the effectiveness of the act and threaten insurance market security.40

What lawsuits have been filed on this issue, and what is their current status?

As noted above, following issuance of the IRS regulations, at least four lawsuits were filed claiming the agency overstepped its authority when it interpreted the statute to allow premium tax credits to individuals participating in federally facilitated exchanges.

In Halbig v. Burwell, a group of individuals and employers residing in states that did not establish exchanges filed suit against the Departments of HHS and Treasury, claiming the IRS regulations violate the plain language of the ACA, which only permits credits to be available in "an exchange established by the State."41 In July 2014, the Court of Appeals for the D.C. Circuit reversed the district court, holding that ACA "unambiguously restricts" the availability of premium tax credits to health insurance purchased on state-established exchanges. Relying upon the judicial test articulated by the Supreme Court in Chevron U.S.A., Inc. v. Natural Resources Defense Council,42 the appeals court examined whether Congress had spoken to the issue at hand and found that the statutory language of ACA clearly distinguishes between the creation of state and federally created exchanges for purposes of the credit.43 The court also rejected the government's contention that such construction of ACA would lead to illogical results under the act.44 Finally, the court examined the legislative history accompanying ACA and concluded that there was nothing demonstrating that Congress intended a different result.45 The Halbig opinion was later vacated pending review by the full appeals court of the D.C. Circuit, but the court subsequently placed a hold on the case pending the Supreme Court's decision in  King.

Conversely, in King v. Burwell,46 the Court of Appeals for the Fourth Circuit upheld the IRS regulations as a valid exercise of agency discretion. In King, Virginia residents filed suit challenging the validity of the IRS rule, claiming that the IRS's interpretation regarding the availability of premium tax credits is contrary to the statutory language of ACA.47  On the same day that the D.C. Circuit issued its decision in Halbig, the Court of Appeals for the Fourth Circuit held that the relevant statutory language of ACA is ambiguous and subject to multiple interpretations.48 Similar to Halbig, the court performed a Chevron  analysis to determine whether the IRS's actions were authorized by ACA. First, the Fourth Circuit examined ACA's statutory language and found merit in both the plaintiff and defendant's arguments.49 But the court concluded that it could not conclusively determine what Congress intended with respect to this issue, and that "nothing in the legislative history of the Act provides compelling support for either side's position."50 The appeals court then found the IRS interpretation to be a reasonable exercise of agency discretion, in concert with the overall goals of the ACA, and it deferred to the rule.51 The plaintiffs in King appealed their case directly to the Supreme Court. In November 2014, the High Court agreed to review the case.

In addition to Halbig and King, two other cases addressing this issue are currently pending. In Oklahoma ex rel. Pruitt v. Burwell,52 a district court in Oklahoma concluded, similar to Halbig, that the plain text of ACA is clear that premium tax credits are only available in exchanges established by a state. It noted that "as [ACA] presently stands, 'vague notions of a statute's basic purpose are nonetheless inadequate to overcome the words of its text regarding the specific issue under consideration.'"53 The district court ordered the IRS rule to be vacated, but stayed the decision pending an appeal. While the case is currently on hold at the Court of Appeals for the Tenth Circuit, the State of Oklahoma petitioned the Supreme Court to review its case together with King.54 In January 2015, the Supreme Court denied Oklahoma's petition.55

In a fourth case, Indiana v. IRS, the state of Indiana and 39 of the state's school districts filed suit challenging the validity of the IRS regulations. The district court found that the state and the school districts had standing to challenge the IRS regulation, and it denied the Administration's motion to dismiss the case.56 The district court in Indiana later stayed the proceedings in this case, pending the Supreme Court's decision in King.

How did the plaintiffs have standing to sue?

In all of the court decisions thus far, the taxpayers were found to have standing to sue even though it is atypical for someone to have standing to challenge a tax credit on the grounds that the IRS took an overly permissible interpretation of the statute. The government has not raised the issue of standing before the Supreme Court in King. Standing is an integral part of the "case or controversy" requirement in Article III of the Constitution,57 and it reflects the idea that the role of the judiciary is limited under the separation of powers principle upon which the government is founded.58 The standing requirement is generally understood to require the plaintiff show a "personal injury fairly traceable to the defendant's allegedly unlawful conduct and likely to be redressed by the requested relief."59

It is usually the case that a taxpayer who is eligible to receive a tax credit due to an IRS's interpretation of a statute would not be injured since the government is interpreting the statutory language in a way that is favorable to the taxpayer. Furthermore, no one else would generally have standing either (e.g., taxpayers generally do not have standing solely because of their taxpayer status to challenge an expenditure of government funds).60

So, how did the taxpayers get standing to challenge the IRS regulation? Courts found standing based on the relationship between the premium tax credit and the individual and employer mandates. In King and Halbig, the courts determined that the plaintiffs faced an economic injury in that they would have to buy insurance or pay the individual mandate's penalty since their eligibility for the premium tax credit under the IRS regulation meant they would not qualify for the mandate's unaffordability exemption.61 Similarly, the courts in Pruitt and Indiana found that the states had standing to challenge the regulation because, as employers, they would face compliance costs and other expenses due to the employer mandate.62 These costs were attributable to the IRS regulation because the states would only be subject to the employer mandate if a state employee was allowed the premium tax credit, which, since the states had federally run exchanges, could only occur due to the IRS' interpretation of the statute.

While the government did not raise the issue of standing before the Supreme Court in King, media reports have suggested that at least some King plaintiffs may not have standing—for example, because they may qualify for veterans benefits that would constitute minimum essential coverage for purposes of the individual mandate.63 Justice Ginsburg inquired about the issue of their standing at the beginning of oral arguments, and the plaintiffs' attorney asserted that at least one individual does meet the standing requirement.64

Why were the taxpayers not required to file a tax refund suit?

In general, taxpayers who want to challenge the application of a federal tax law must do so through a tax refund suit.65 This rule reflects a fundamental principle that tax laws can generally only be challenged after the taxes are paid, at which point the taxpayer may sue for a refund. As discussed above, the courts in these cases, however, generally found that the taxpayers were not required to go through the tax refund process in order to challenge the IRS's Section 36B regulation.

First, the Anti-Injunction Act (AIA) generally prohibits courts from hearing suits for the purpose of restraining the assessment or collection of any tax.66 If the AIA applied here, it would mean that the plaintiffs could only bring their cases as a tax refund suit. However, in the 2012 case NFIB v. Sebelius,67 the Supreme Court, while upholding the individual mandate as a valid exercise of Congress's taxing power, also held that the individual mandate is a penalty, not a tax, for AIA purposes and thus fell outside the act's scope. Key to the Court's analysis was that Congress had labeled the mandate as a "penalty" in the relevant statute and had not otherwise provided it should be treated as a tax for purposes of the AIA.68 It appears that due to the Court's decision in NFIB, the government did not raise the AIA issue in the premium tax credit litigation when the individual mandate provided the basis for the plaintiffs' standing.69 However, the government did argue that the AIA prevented the plaintiffs' lawsuits when the employer mandate was the basis for standing. As such, three courts looked at this issue, and they reached different results. The Pruitt court, using the Court's analysis in NFIB, found that the statute's reference to the employer mandate as an "assessable payment" evidenced congressional intent for it not to be treated as a tax for AIA purposes.70 The Indiana court determined the AIA did not apply due to binding precedent in the Seventh Circuit.71 However, the district court in Halbig  held that the employer mandate was a tax for purposes of the AIA and therefore dismissed the claims of the employers in the suit (the appellate court did not address this issue). The district court reasoned that Congress used the term "assessable payment" interchangeably with "tax" and intended them to have the same meaning.72

Distinct from the AIA issue but conceptually related, is the question of whether any of these plaintiffs were otherwise required to bring their challenges to the Section 36B regulation as a tax refund suit. Across the four cases, the government argued several different theories as to why other provisions of law required a tax refund suit. For example, the Administrative Procedure Act (APA) allows challenges to final agency actions "for which there is no other adequate remedy in a court,"73 and the government argued that a tax refund suit was an adequate remedy since the taxpayer could receive any overpayment plus interest. The courts rejected these arguments for various reasons. For example, courts rejected the APA argument, reasoning that a tax refund suit was inadequate since it did not provide the same type of prospective relief as that provided under the APA.74

Cases addressing the issue have relied on the Chevron test. What is that?

Under the APA, a party aggrieved by an agency's action may bring suit if he believes the agency has acted beyond its scope of authority.75 A court would review such a challenge by employing the test established by the Supreme Court in Chevron U.S.A., Inc. v. Natural Resources Defense Council.76

The Chevron test proceeds in two parts to determine whether an agency has acted within its statutory authority. First, if Congress has spoken clearly on an issue, then the agency and the courts "must give effect to the unambiguously expressed intent of Congress."77 However, if the statute is ambiguous or silent, the court must determine whether the agency's construction of the statute is "permissible."78 The second part of the test is a deferential standard for judicial review. A reviewing court shall not determine whether the agency's construction is the most obvious or the best interpretation of the statute in question, but, instead, must yield to the agency's construction if it is merely a "permissible" reading of the statute.

The federal appellate courts—the Fourth Circuit and the D.C. Circuit (prior to the decision being vacated)—that evaluated the premium tax credit regulation both employed the Chevron test to determine whether tax credits were available in states that operate under a federal exchange.

If the King and Halbig courts were both applying Chevron, how did they reach different results?

Because the second step of the test provides the agency with considerable deference, often cases involving a Chevron analysis will turn on whether a court determines the statutory text to be ambiguous. This is precisely what happened in the cases involving the premium tax credits. For example, in Halbig,  the D.C. Circuit stated, "Because we conclude that the ACA unambiguously restricts the section 36B subsidy to insurance purchased on exchanges 'established by the State,' we ... vacate the IRS's regulation."79 Since the court found the text to be clear, the court did not have to proceed to step two, and the D.C. Circuit determined that the IRS regulation could not stand. As previously discussed, however, the D.C. Circuit vacated the Halbig decision pending an en banc review.

However, the Fourth Circuit, when reading the same provision of law, stated in King, "[W]e find that the applicable statutory language is ambiguous and subject to multiple interpretations. Applying deference to the IRS's determination, however, we uphold the rule as a permissible exercise of the agency's discretion."80 The Fourth Circuit, because it found the text to be ambiguous, proceeded to the highly deferential second step of the Chevron test and upheld the agency action.

How do courts determine whether a statutory provision is ambiguous?

The Supreme Court, in a footnote, established that courts should use the "traditional tools of statutory construction" in order to ascertain whether "Congress had an intention on the precise question at issue."81 Courts often will use the structure of a statute to determine whether other sections of an act inform how the statutory provision in question should be evaluated. In addition, courts routinely use dictionaries to help ascertain the meaning of statutory language. The purpose of the legislation can also be helpful in determining whether Congress has spoken clearly on an issue.82

It is worth noting that the use of legislative history as a means of statutory interpretation has been a controversial subject.83 The debate over the use of legislative history during Chevron step one stems from a much broader doctrinal debate between judges who believe legislative intent should be used to interpret statutes (commonly referred to as "intentionalist" judges) and judges who believe that the text of a statute is the only reliable means of determining a statute's meaning (commonly referred to as "textualist" judges).

Is it common for courts to disagree on whether a statute is ambiguous?

Although the Chevron test has become a foundational principle of administrative law, judicial disagreement on whether a statute is ambiguous is not uncommon. Even the Justices of the Supreme Court often find themselves divided on whether Congress has spoken clearly on a specific issue. In numerous cases, including Chemical Manufacturers Association v. Natural Resources Defense Council84 and FDA v. Brown & Williamson Tobacco Corp.,85 the Supreme Court has split 5-4 on the issue of whether Congress has "directly spoken to the precise question at issue."86 Many issues at step one of the test appear to arise from a particular judge's willingness to look beyond the plain text of the statute to the intent of Congress in order to determine whether the provision is ambiguous—that is, whether a judge is a "textualist" or an "intentionalist." A textualist judge tends to believe that a stricter reading of the text should control when determining the meaning of a statute, while an intentionalist judge tends to be willing to look at the broader purpose of the statute and legislative intent when interpreting a law.

What can we expect from the Supreme Court in King regarding a Chevron analysis?

The Court may perform a Chevron analysis to determine whether IRS's interpretation of the statute is permissible. As discussed above, it is not uncommon even for the Justices of the Supreme Court to disagree on whether a statute is clear or ambiguous. Ultimately, the outcome of the decision could largely depend on the Court's analysis under step one of the Chevron test. In addition to determining whether the premium tax credits are available in states with a federal exchange, it is also possible that the Supreme Court's decision could help clarify how the first step of the Chevron test should be applied.

Could federalism considerations come into play in King?

At oral argument for King, some of the Justices addressed broader federalism considerations that might inform their statutory interpretation of the availability of premium tax credits. Justices Sotomayor and Kennedy, for instance, suggested that this case could be influenced by the canon of constitutional avoidance,87 because the ACA might be read to raise federalism issues under the Tenth Amendment.88 Under modern Tenth Amendment doctrine, Congress may not directly compel or "commandeer" state legislatures89 or state executive branch officials90 to implement federal programs, and in South Dakota v. Dole,91 the Court held that indirect "coercion" of states by withdrawal of federal grant funds may also violate this amendment. 

The suggestion has been made that, if premium tax credits were not available in states with federally facilitated exchanges, there might not be a viable marketplace for insurance companies in those states, and affordable insurance would not be available in the individual market. Thus, according to Justices Sotomayor and Kennedy, if the ACA were interpreted to make tax credits available to individuals enrolled in exchanges established by states, while denying such credits to individuals enrolled in federally facilitated exchanges, then states might be indirectly coerced to establish exchanges. If this reasoning holds, the canon of constitutional avoidance might counsel preferring a fair interpretation of the ACA that does not implicate possible Tenth Amendment problems.

The comments by Justices Sotomayor and Kennedy suggest a concern that states might be indirectly coerced to set up state exchanges by a threat of significant negative economic impact on individuals and businesses in those states. Neither party to the case, however, had raised the argument before the Court, and in response to a question from Justice Alito regarding this argument, Solicitor General Verrilli suggested that this was a "novel" constitutional issue.92 Thus, the issue raised by the two Justices in King would appear to be whether a state can be constitutionally persuaded to exercise regulatory authority in order to avoid the application of a federal regulatory regime that could impose negative economic consequences on its individuals and businesses.93

The Supreme Court has previously considered situations where a state is given the opportunity to establish a regulatory program with the understanding that failure to do so will result in the federal government stepping in to regulate. This legislative regime has been called "cooperative federalism" by the Court and is used in many different regulatory areas, especially environmental law.94 It does not appear that the Supreme Court has suggested that placing new burdens on individuals and businesses under federal regulation effectively coerces states to act in violation of the Tenth Amendment.

For instance, in New York v. United States, the Court considered a regime where states may either regulate the disposal of radioactive waste according to federal standards by attaining local or regional self-sufficiency, or their residents who produce radioactive waste would be subject to federal regulation authorizing states and regions to deny access to their disposal sites.95 The Court rejected a Tenth Amendment challenge to this regime, noting that "affected States are not compelled by Congress to regulate, because any burden caused by a State's refusal to regulate will fall on those who generate waste and find no outlet for its disposal, rather than on the State as a sovereign."96

As in New York, the King case involves provision to states of the opportunity to establish their own regulatory regime in order to avoid the establishment of a federal regulatory regime. It is unclear, however, how the Court might apply the reasoning of New York to the King case. The implication of New York is that burdens that fall on individuals and businesses are not considered as part of a coercion analysis, yet Justices Sotomayor and Kennedy's questions could potentially suggest that such a burden might be important. It may be arguable that the purposes and structure of the ACA are sufficiently different from the statute at issue in New York, and the regime of cooperative federalism sufficiently distinct, for the Court to adopt a different look at whether adverse economic effects on private entities might raise Tenth Amendment issues in the context of ACA.

Additional federalism concerns were discussed at oral argument when Justice Alito considered the government's argument that, under cases such as Pennhurst State School & Hospital v. Halderman,97 Congress must give clear notice of its intentions before imposing potentially onerous conditions on states. Justice Alito offered that if the Court found that premium tax credits were not available to taxpayers in federally facilitated exchanges, states might choose to establish their own exchanges, thus reducing the potential for economic harm.98 Further, Justice Alito suggested that the Court could delay the implementation of the plaintiffs' interpretation till the end of the tax year, again reducing potentially disruptive economic consequences.99 Finally, Justice Scalia proposed that Congress might also act to avoid any serious consequences to states arising from the Court's decision.100

Although there are other statutory considerations that may ultimately be more important to the resolution of the King case, the discussion by some of the Justices at oral argument potentially suggests that federalism may play a role in the resolution of this statutory interpretation case.

III. Potential Implications of the Court's Decision in King

How many exchanges are considered to be run by the federal government and could be affected by the Supreme Court's decision?

Assuming the Supreme Court finds that premium tax credits are unavailable in exchanges that are not established by a state, the question of which exchanges fall into this category may be considered. In 2015, there are 27 states in which exchanges are established and run entirely by the federal government.101 Seven more states maintain "partnership exchanges," which HHS considers to be federally facilitated.102 While HHS maintains authority over these partnership exchanges, a state can administer and operate certain exchange activities. There are also three states that have "federally supported state-based exchanges." It appears these three states received (at least conditional) approval from HHS103 to run their own exchange and perform all exchange functions, but the states rely on the federally facilitated exchange IT platform (i.e., http://www.healthcare.gov).104

In 2014, there appeared to be some disagreement over how many exchanges were run by the federal government. While the D.C. Circuit in Halbig indicated in dicta that there were 36 federal exchanges, the Fourth Circuit in King noted there were 34.105 Presumably, the discrepancy is based on the two federally supported state-based exchanges operating last year. Nevertheless, it may be noted that the Supreme Court briefs filed by both petitioners and respondents in the King case seem to agree that there are 34 federally facilitated exchanges.106 This number would appear to include the 27 federally facilitated exchanges and the 7 state-partnership exchanges, and exclude states with a federally supported state-based exchange. The Supreme Court could address what states must do in order to "establish an exchange" for purposes of the premium tax credits under ACA. Alternatively, the Court may render a decision without answering this question, and regulations issued by IRS and HHS could potentially address this issue.

If the Supreme Court upholds the IRS regulations at issue in King, what happens?

If the Supreme Court finds that the IRS regulations at issue in King are valid, it may be presumed that the agency would not need to amend the regulations or take any other action, and that premium tax credits would remain available for individuals participating in state and federally run exchanges in every state and the District of Columbia. However, such a holding may not preclude the IRS from amending the regulations at a future date. Assuming that the Court performs a Chevron analysis and finds that the statutory language of ACA is ambiguous and subject to multiple interpretations,107 the agency would remain free to amend the regulations, so long as the amendments are consistent with the statute.108 Thus, it is possible that if the Supreme Court in King decides to defer to the IRS's interpretation of ACA, an administration could potentially later amend the regulations in a manner that affects the provision of premium tax credits in federal and state-run exchanges. The Court's opinion in the King case may address this scenario.

If the Supreme Court finds that premium tax credits are unavailable in King, what happens?

If the Supreme Court finds that the IRS regulation at issue in King is invalid so that individuals participating in federally run exchanges would no longer be eligible for the credit, then several things might happen. The IRS would presumably act to address the problematic aspects of the Section 36B regulations. Additionally, the agency (and HHS) might determine that additional rulemaking or guidance is appropriate to address possible issues arising from the interaction between the premium tax credit and other parts of the IRC and ACA (discussed in the next question).

The IRS, affected taxpayers, and insurance companies might also confront issues due to the timing of the Court's decision. It is likely the decision will be released late in the Court's term, after April 15, 2015, but before the end of June. By that time, taxpayers claiming the credit for tax year 2014 will have generally done so. Additionally, some taxpayers will be receiving the credit for tax year 2015 in the form of advanced payments made directly to their insurance companies.109 Thus, in addition to raising questions about whether taxpayers who received the credit would be required to pay it back (see below), it seems possible the timing of the Court's decision might present issues with respect to the advanced payments being made for 2015 insurance contracts. During the King oral arguments, Justice Alito raised the issue of whether the Court could stay its decision until the end of the year.110

One point to note is that while the Court's decision may result in some taxpayers losing their eligibility for the premium tax credit, it would not impact their ability to claim other tax benefits. Thus, for example, affected taxpayers who purchased insurance would be able to deduct their premiums as an itemized deduction to the extent their total medical expenses exceed 10% of adjusted gross income.111

If the Court strikes down the IRS regulations at issue in King, what are some of the ways in which the operation of ACA could be affected?

If premium tax credits cannot be offered in health insurance exchanges run by the federal government, many believe there could be a profound effect upon the operation and implementation of ACA as a whole because certain central provisions of the act depend upon the availability of premium tax credits.112

As noted above, ACA contains certain interconnected provisions that are designed to increase accessibility to health insurance.113 Among these provisions, ACA contains certain market reforms that, among other things, require health insurers to accept every individual who applies for coverage, prevent them from imposing exclusions from coverage based on preexisting conditions, and restrict insurers from charging higher premiums based on an individual's health status.114 Based on these requirements, it is argued that in order to prevent an "adverse selection" scenario, where individuals wait to purchase health insurance until they need care, ACA compels individuals to purchase insurance through the individual mandate.115 In order to make this required coverage affordable, ACA provides for premium tax credits and other subsidies.116 It has been argued that eliminating premium tax credits would be detrimental to this scheme, as these provisions "work in tandem to achieve the Act's fundamental goals of expanding health-insurance coverage and promoting a functioning individual insurance market in each State."117

Relatedly, it is also expected that if premium tax credits are unavailable to individuals enrolled in a federally run exchange, fewer individuals will be required to have health insurance under ACA's individual mandate . As discussed in the "I. Background" section, there is an exemption from the individual mandate for individuals whose contribution to health coverage is more than 8% of household income.118 ACA specifies that this contribution is calculated for certain individuals as the annual premium for the lowest cost plan available on an exchange in the state, minus any allowable premium tax credit.119 Accordingly, if an individual is not allowed the premium credit, coverage becomes more expensive, and the unaffordability exemption may kick in, meaning that the individual does not have to obtain coverage under the individual mandate. It has been predicted that eliminating the premium tax credits in states with federally run exchanges would exempt more individuals from the individual mandate, and would make coverage unaffordable for many of these individuals.120 

Commentators have also noted that if the Supreme Court invalidates the IRS rule, this could have a debilitating effect on the federally run exchanges.121 The idea is that absent these credits, many healthy people would not purchase health coverage.122 However, individuals with more serious health conditions would probably remain in the market. Thus, it is argued that the population in these plans could become skewed toward sicker, more expensive enrollees, and this may lead to a rise in premiums in affected exchanges.123

The absence of premium tax credits in states with a federally facilitated exchange could also affect the application of the employer mandate.124 As discussed in the "I. Background" section, ACA specifies that liability for the excise tax under the employer mandate is generally triggered when one or more of an employer's full-time employees is allowed a premium tax credit through a health insurance exchange.125 Accordingly, if credits are not available in states with federally run exchanges, large employers may not be subject to penalties if they fail to offer affordable coverage to employees.126

If the Supreme Court in King finds that premium tax credits cannot be offered in federally facilitated exchanges, what does a state have to do to "establish an exchange" and continue offering premium tax credits?

If the Court finds that premium tax credits are not available in federally run exchanges, the question arises what states would have to do to in order for their exchange to be "established by the state under section 1311" for purposes of the credit.

Current law and regulations articulate what steps a state must take in order for the federal government not to set up an exchange within the state. Section 1311 of ACA specifies that a state "shall" establish an exchange that meets certain specified requirements.127 This section provides that an exchange must be "a governmental agency or nonprofit entity that is established by a State."128 Additionally, under this section, among other things, an exchange must implement procedures related to the certification of health plans; provide for the operation of a telephone hotline; maintain a website under which current and prospective plan enrollees may obtain plan information; assign ratings to qualified health plans in the exchange, in accordance with criteria developed by the Secretary of HHS; use a standard format for presenting health benefit plan options in the exchange; and inform individuals of their eligibility for public programs such as Medicaid and assist with this enrollment.129 Current regulations also set forth numerous requirements that a state must meet in order for its exchange to be approved by HHS.130 As described above, if a state does not have this approval (or conditional approval) by a certain deadline, HHS will establish and operate the state's exchange.131

While the circumstances under which the federal government will assist with establishing an exchange within the state are thus well described in current law and regulations, the question of what it means to have "an exchange established by the state under 1311" could arguably be somewhat different than whether the federal government has chosen to assist with establishing an exchange within the state. Questions have been raised, for example, regarding whether states could qualify as having state-established exchanges while retaining a certain degree of federal marketplace infrastructure (e.g., certain state-based exchanges utilize healthcare.gov).132 The Supreme Court may address what states must do in order to "establish an exchange" so that premium credits are available. Alternatively, the Court may render a decision without answering this question. In that case, the answer may ultimately require administrative action by IRS and HHS, or further litigation to be resolved.

If the Supreme Court rules in favor of the challengers, would taxpayers enrolled in plans in federal exchanges be forced to pay back any credits they have claimed?

As mentioned, taxpayers are allowed to claim the credit when they file their taxes at the end of the year or may choose to receive an estimated credit paid in advance to their insurance company. For both sets of taxpayers, it is not clear that any who claimed the credit might be required to pay it back if the Court were to strike down the regulation.133 On the one hand, as a general rule, taxpayers who improperly claim tax credits must pay them back and, in the case of taxpayers receiving an estimated premium tax credit in advance, pay back any excess. Further, the IRS is generally able to go back to the previous three tax years in order to reclaim erroneously paid refunds, even when the agency was at fault for the overpayment.134 And in some situations, courts have recognized that the IRS occasionally gets the law wrong and it is the taxpayer's responsibility to get it right.135 As such, if the Court were to strike the regulation so that taxpayers who purchased insurance in federally facilitated exchanges were not allowed the credit, it might be argued that taxpayers could be required to pay back any claimed credit to the IRS.

On the other hand, these taxpayers claimed the credit due to their reliance on an unambiguous IRS-promulgated regulation. As such, it is arguably unfair to require them to pay back any claimed credit, perhaps particularly so if they were not party to the litigation resulting in their denial of the credit. Further, the situations where courts have not reacted sympathetically to taxpayers who relied on erroneous IRS information can be distinguished since those taxpayers were relying on guidance less formal than a regulation. In light of all this, even if there might be a legal basis for concluding that taxpayers might have to pay back the credit, it seems possible the Court, Congress, or IRS would take mitigating actions. For example, if the Court were to strike down the regulation, the Court could conceivably limit its holding so that taxpayers who had received the credit (whether through the advance payment or end-of-year filing) would not be affected. Similarly, the IRS might have the authority to provide that taxpayers who had already claimed the credit would not have to pay it back or to take no action to assess and collect the amounts from them.136 It is also possible that Congress could address the issue by legislation. CRS is not aware of any example of where a court struck a credit or other tax benefit and the taxpayers who had already received the benefit were required to pay it back;137 however, it should be noted that this issue rarely arises because, as discussed above, no one typically has standing to bring this type of suit.

Could a ruling in the King case have consequences for other tax laws or credits?

A consideration in assessing whether King may have implications for tax law generally is recognizing that the situation presented is uncommon. The plaintiffs are challenging an IRS regulation that interprets a statute so that they are eligible for a credit. Normally, a taxpayer would not want to sue arguing the IRS had impermissibly broadened a statute to benefit them, and in any case, would not have standing to do so. Here, the plaintiffs' concerns and standing are based on the interaction between the premium tax credit and the individual mandate. This type of interaction between a tax benefit and obligation is rare. Thus, due to the atypical facts present here, it is not clear whether King, regardless of how the Court rules, will have broad implications for impact tax law generally.

King and the other cases nonetheless might provide two procedural issues in which Congress might be interested—the applicability of the AIA and the relationship between the APA and tax refund suits (note that neither issue has been appealed to the Court). This is not to suggest that the lower courts necessarily got these issues wrong. Rather, these cases might be of interest because, as discussed above, it is generally the rule that taxpayers challenging a federal tax law must do so through a tax refund suit, and while the government argued these taxpayers needed to do the same, the courts rejected this. Regardless of which side it agrees with, Congress might be interested in looking at these decisions to see if statutory clarification is needed. First, as discussed above, the AIA generally prohibits suits that restrain the collection and assessment of federal taxes. While the Supreme Court in NFIB  found that the individual mandate was not a tax for purposes of the AIA because Congress labeled it as a penalty, Congress's motivation in using the term "penalty" appears open to debate. In light of the Court's holding and its application to the cases here, as well as potential extension to other excise taxes,138 it might be of interest to Congress to look at these cases to ensure their reasoning is consistent with the congressional intent behind the AIA and, if so, how other excise taxes might be affected.139 Similarly, the issue of whether a tax refund suit is an "adequate remedy" under the APA does not frequently arise, and it might be of interest to Congress to look at how the courts in these cases interpreted the interaction between the two acts.
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