

[image: cover image]




  Congressional Redistricting: Legal and Constitutional Issues




Congressional Redistricting: Legal and Constitutional Issues



Congressional Redistricting: Legal and Constitutional Issues


Updated April 14, 2016 (R44199)

Jump to Main Text of Report







Contents


	Constitutional and Statutory Requirements

	Legal Issues

	How Close to Exact Equality?

	Can Partisanship Justify Differences in Population?

	Who Is Counted: Total Population or Eligible Voters?

	When Is a "Majority-Minority" District Required?

	What Are the Limits Under the Fourteenth Amendment Equal Protection Clause?

	Who Is Authorized to Draw and Implement a Redistricting Plan?

	Selected Legislation in the 114th Congress

	Conclusion







Summary

Congressional redistricting is the drawing of district boundaries from which the people choose their representatives to the U.S. House of Representatives. The legal framework for congressional redistricting resides at the intersection of the Constitution's limits and powers, requirements prescribed under federal law, and the various processes imposed by the states. Prior to the 1960s, court challenges to redistricting plans were considered non-justiciable political questions that were most appropriately addressed by the political branches of government, not the judiciary. In 1962, in the landmark ruling of Baker v. Carr, the Supreme Court pivoted and held that a constitutional challenge to a redistricting plan was not a political question and was justiciable. Since then, a series of constitutional and legal challenges have significantly shaped how congressional districts are drawn.

Key Takeaways from This Report


	The Constitution requires that each congressional district contain approximately the same population. This equality standard was set forth by the Supreme Court in a series of cases articulating the principle of "one person, one vote." In order to comport with the equality standard, at least every 10 years, in response to changes in the number of Representatives or shifts in population, most states are required to draw new congressional district boundaries.

	Congressional districts are also required to comply with Section 2 of the Voting Rights Act (VRA), prohibiting any voting qualification or practice—including congressional redistricting plans—that results in the denial or abridgement of the right to vote based on race, color, or membership in a language minority.

	Under certain circumstances, the VRA may require the creation of one or more "majority-minority" districts, in which a racial or language minority group comprises a voting majority. However, if race is the predominant factor in the drawing of district lines, then a "strict scrutiny" standard of review applies. In 2015, in Alabama Legislative Black Caucus v. Alabama, the Supreme Court set forth standards for determining whether race is a predominant factor in creating a redistricting map when considering a Fourteenth Amendment equal protection claim.

	Alabama also held that the inoperable preclearance requirement in Section 5 of the VRA does not require that a new redistricting plan maintain the same percentage of minority voters in a majority-minority district. Instead, the Court held that Section 5 requires that the plan maintain a minority's ability to elect candidates of choice.

	Last year, in Arizona State Legislature v. Arizona Independent Redistricting Commission, the Court held that states can establish independent commissions, by ballot initiative, to conduct congressional redistricting.

	In April 2016, in Evenwel v. Abbott, the Court held that states may draw their legislative districts based on total population rather than based on eligible or registered voters.

	As of the date of this report, two redistricting cases are pending before the Supreme Court: Harris v. Arizona Independent Redistricting Commission, regarding whether partisanship can justify differences in population; and Wittman v. Personhuballah, regarding what challengers must demonstrate in proving that race was a predominant factor in the creation of a redistricting plan.













During the New York debates ratifying the U.S. Constitution, Alexander Hamilton commented that "the true principle of a republic is, that the people should choose whom they please to govern them." 1 This principle is embodied in congressional redistricting, the drawing of district boundaries from which the people choose their representatives to the U.S. House of Representatives.2

Prior to the 1960s, court challenges to redistricting plans were considered non-justiciable political questions that were most appropriately addressed by the political branches of government, not the judiciary. In 1962, in the landmark ruling of Baker v. Carr,3 the Supreme Court pivoted and held that a constitutional challenge to a redistricting plan was not a political question and was justiciable. Since then, a series of constitutional and legal challenges have significantly shaped how congressional districts are drawn. Furthermore, recent and pending Supreme Court cases will likely continue to impact the process of congressional redistricting, and the degree to which challenges to redistricting plans will be successful. For example, the Supreme Court recently clarified how a court should evaluate whether race was a predominant factor in the development of a redistricting plan when considering a Fourteenth Amendment equal protection claim.4 It also recently upheld, under the Elections Clause, an Arizona constitutional provision, enacted by initiative, which established an independent commission for drawing congressional districts.5

During the 2015 Supreme Court term, the Court is continuing to focus on redistricting. In April 2016, the Court ruled that states may draw their legislative districts based on total population rather than based on eligible or registered voters. In addition, as of the date of this report, two redistricting cases are currently pending before the Court: one case presents the question of whether partisanship can justify differences in population in the context of state legislative redistricting; 6 another case presents the question of whether, in proving that race was a predominant factor in the creation of a redistricting plan, challengers must demonstrate that considerations of race predominated over politics.7

This report first examines key constitutional and federal statutory requirements applicable to congressional redistricting, including the standard for equality of population among districts, and the Voting Rights Act (VRA). It then analyzes case law interpreting the constitutional requirement of congressional district equality—the "one person, one vote" standard—including the degree to which districts must be drawn to achieve exact population equality. It also explores the unsettled question of whether partisanship can justify differences in population, which the Supreme Court is considering in the pending case of Harris v. Arizona Independent Redistricting Commission. Then, it discusses the question of who should be counted for the purposes of achieving equality among districts, focusing on the Court's recent ruling in Evenwel v. Abbott. Next, it examines the application of Section 2 of the VRA to congressional redistricting, and relatedly, limits to VRA compliance under the Fourteenth Amendment. This section includes discussion of a pending Supreme Court case, Wittman v. Personhuballah, regarding what challengers must demonstrate in proving that race was a predominant factor in the creation of a redistricting plan. Case law in this area demonstrates a tension between compliance with the VRA and conformance with standards of equal protection. The report then addresses the Court's 2015 ruling in Arizona State Legislature v. Arizona Independent Redistricting Commission, upholding an Arizona constitutional provision—enacted through initiative—that established an independent commission for drawing congressional districts. Finally, the report provides an overview of selected legislation in the 114th Congress that would establish additional statutory requirements and standards for congressional redistricting.

Constitutional and Statutory Requirements

The legal framework for congressional redistricting involves, in addition to various state processes, both constitutional and federal statutory requirements, and case law interpretations of each. The Elections Clause of the Constitution, Article I, Section 4, clause 1,8 provides that the times, places, and manner of holding congressional elections be prescribed in each state by the legislature thereof, but that Congress may at any time make or alter such laws. Article I, Section 2, clause 3 requires a count of the U.S. population every 10 years,9 and based on the census, requires apportionment of seats in the House of Representatives among the states, with each state entitled to at least one Representative.10 A federal statute requires that apportionment occur every 10 years.11 In order to comport with the constitutional standard of equality of population among districts, discussed below, at least once every 10 years, in response to changes in the number of Representatives apportioned to it or to shifts in its population, most states are required to draw new boundaries for its congressional districts.12

The Supreme Court has interpreted the Constitution to require that each congressional district within a state contain approximately the same population. This requirement is known as the "equality standard" or the principle of "one person, one vote."13 In 1964, in Wesberry v. Sanders,14 the Supreme Court interpreted Article I, Section 2, clause 1 of the Constitution, which states that Representatives be chosen "by the People of the several States" and "apportioned among the several States ... according to their respective Numbers," to require that "as nearly as is practicable, one man's vote in a congressional election is to be worth as much as another's."15 With regard to state legislative redistricting, later that year, the Court issued its ruling in Reynolds v. Sims.16 In Reynolds, the Supreme Court held that the one person, one vote standard also applied in the context of state legislative redistricting, holding that the Equal Protection Clause requires all who participate in an election "to have an equal vote."17

Congressional districts must be drawn consistent with the Voting Rights Act (VRA).18 The VRA was enacted under Congress's authority to enforce the Fifteenth Amendment, providing that the right of citizens to vote shall not be denied or abridged on account of race, color, or previous servitude.19 In a series of cases and evolving jurisprudence, the U.S. Supreme Court has interpreted how the VRA applies in the context of congressional redistricting. Congressional district boundaries in every state are required to comply with Section 2 of the VRA.20 Section 2 provides a right of action for private citizens or the government to challenge discriminatory voting practices or procedures, including minority vote dilution, the diminishing or weakening of minority voting power. Specifically, Section 2 prohibits any voting qualification or practice—including congressional redistricting plans—applied or imposed by any state or political subdivision that results in the denial or abridgement of the right to vote based on race, color, or membership in a language minority.21 The statute further provides that a violation is established if, based on the totality of circumstances, electoral processes are not equally open to participation by members of a racial or language minority group in that its members have less opportunity than other members of the electorate to elect representatives of their choice.22

Based on this legal framework, this report next analyzes legal issues that arise in the context of congressional redistricting, addressing: the extent to which precise or ideal mathematical population equality among districts is required; whether partisanship justifies small differences in population between districts; whether the total population or eligible voters should be counted for the purposes of achieving equality among districts; when creation of a majority-minority district is required under the VRA; what limits the Fourteenth Amendment places upon congressional redistricting; and who is authorized to draw and implement a redistricting plan.

Legal Issues

How Close to Exact Equality?

In a series of cases since 1964, the Supreme Court has described the extent to which precise or ideal mathematical population equality among districts is required. Ideal or precise equality is the average population that each district would contain if a state population were evenly distributed across all districts. The total or "maximum population deviation" refers to the percentage difference from the ideal population between the most populated district and the least populated district in a redistricting map. It is important to note that for congressional districts, less deviation from precise equality has been found to be permissible than for state legislative districts.23

For example, in Kirkpatrick v. Preisler,24 the Supreme Court invalidated a congressional redistricting plan where the district with the greatest population was 3.13% over the equality ideal, and the district with the lowest population was 2.84% below it. The Court considered the maximum population deviation of 5.97% to be too great to comport with the "as nearly as practicable" standard set forth in Wesberry. Further, in Karcher v. Dagett,25 the Court held that "absolute" population equality is the standard for congressional districts unless a deviation is necessary to achieve "some legitimate state objective." These include "consistently applied legislative policies" such as achieving greater compactness, respecting municipal boundaries, preserving prior districts, and avoiding contests between incumbents. In Karcher, the Court rejected a 0.6984% deviation in population between the largest and the smallest district.

More recently, in Tennant v. Jefferson County Commission,26 the Court further clarified that the "as nearly as is practicable" standard does not require congressional districts to be drawn with precise mathematical equality, but instead requires states to justify population deviation among districts with "legitimate state objectives." Relying on Karcher, the Court outlined a two-prong test to determine whether a congressional redistricting plan passes constitutional muster. First, the challengers have the burden of proving that the population differences could have been practicably avoided. Second, if successful, the burden shifts to the state to demonstrate "with some specificity" that the population differences were needed to achieve a legitimate state objective.27 The Court emphasized that this burden is "flexible," and depends on the size of the population deviations, the importance of the state's interests, the consistency with which the plan reflects those interests, and whether alternatives exist that might substantially serve those interests while achieving greater population equality.28 In Tennant, the Court determined that avoiding contests between incumbents, maintaining county boundaries, and minimizing population shifts between districts were neutral, valid state policies that warranted the relatively minor population disparities. The Court also determined that none of the alternative redistricting plans that achieved greater population equality came as close to vindicating the state's legitimate objectives. Therefore, the Court upheld the 0.79% maximum population deviation between the largest and smallest congressional district.

Can Partisanship Justify Differences in Population?

As discussed above, Supreme Court case law has permitted state legislative districts a greater deviation from precise equality than congressional districts. Nonetheless, such deviation can be found to be improper if it is motivated by partisanship. In Cox v. Larios,29 the Supreme Court summarily affirmed a district court decision striking down a state legislative redistricting plan, with a maximum population deviation of 9.9%, as a violation of the one-person, one-vote principle of the Equal Protection Clause. (A summary affirmance does not necessarily signal that the Court agrees with the district court's reasoning in this case, just the result.) Among other things, the district court held that the plan was intentionally designed for partisan purposes. Specifically, the district court determined that the plan allowed Democrats to maintain or increase their delegation by under-populating the districts held by incumbent Democrats, over-populating those held by Republicans, and deliberately pairing numerous Republican incumbents in districts to run against one another.30

During the 2015 term, the Supreme Court has the opportunity to clarify the scope of the Larios decision. In Harris v. Arizona Independent Redistricting Commission,31 the Court is considering whether partisan goals can justify the drawing of state legislative districts that deviate from the principle of population equality. This case also presents the Court with an opportunity to address whether the goal of obtaining preclearance under the VRA justified the creation of unequal districts, and if so, whether that justification still exists in light of the Supreme Court's 2013 decision in Shelby County v. Holder rendering the preclearance requirement inoperable.32 Although this case is currently limited to addressing permissible deviations from precise population equality in the context of state legislative redistricting, a broad ruling by the Court might also impact congressional redistricting. A decision is expected by June 2016.

The lower court in Harris held that population deviations among the state legislative districts primarily resulted from efforts to comply with the Voting Rights Act, and that even though partisanship played some role in the map's design, the Fourteenth Amendment challenge failed. Among other things, the three-judge district court panel held that bipartisan support for changes that lead to the population deviations undermine the notion that partisanship, rather than compliance with the Voting Rights Act, motivated the population deviations.33 Among the districts in the state legislative map, the district with the largest population is 4.1% above the ideal population, and the district with the smallest population is 4.7% below the ideal population, creating a maximum population deviation of 8.8%.

Who Is Counted: Total Population or Eligible Voters?

While the Supreme Court has issued several decisions on the extent to which precise mathematical equality among districts is constitutionality required, until recently, it had not addressed who should be counted (i.e., total population, eligible voters, or some other measure of population) within districts in order to achieve such equality. It had left that determination to the states. When the Court refused to review a case presenting this issue in 2001, Justice Thomas dissented, arguing that the Court should settle the matter: "[t]he one-person, one-vote principle may, in the end, be of little consequence if we decide that each jurisdiction can choose its own measure of population. But as long as we sustain the one-person, one-vote principle, we have an obligation to explain to States and localities what it actually means."34

In April 2016, the Court addressed this issue. In Evenwel v. Abbott,35 a unanimous Supreme Court upheld, against a Fourteenth Amendment equal protection claim, a state's decision to draw its legislative districts based on total population. Notably, however, the Court declined to rule specifically on the constitutionality of a state drawing district lines based on some other measure of population, such as eligible or registered voters. Justice Ginsburg wrote the opinion for the Court, which was joined by five Justices; while concurring in the judgment, Justices Alito and Thomas wrote separate concurrences and did not join in Justice Ginsburg's opinion.

The majority opinion in  Evenwel relied on constitutional history, Court precedent, and longstanding practice in analyzing the question presented. First, the opinion pointed to the analogous determination made by the framers of the Constitution who decided that apportionment of seats in the U.S. House of Representatives was to be based on all inhabitants, not just voters, even though the states were free to deny many inhabitants the right to vote for such representatives.36 Likewise, the opinion noted, when it debated the Fourteenth Amendment, Congress reconsidered the proper basis for apportioning House seats, and expressly rejected allocation based on voter population. Therefore, the Court reasoned, "[i]t cannot be that the Fourteenth Amendment calls for the apportionment of congressional districts based on total population, but simultaneously prohibits States from apportioning their own legislative districts on the same basis."37 The Court also determined that Court precedent reinforces its holding. For example, the Court in Evenwel noted, in Reynolds, discussed above, it "described 'the fundamental principle of representative government in this country' as 'one of equal representation for equal numbers of people.'"38 Finally, the Court in Evenwel discussed the significance of the representational duties of legislators, emphasizing that they are elected to "serve all residents, not just those eligible or registered to vote."39 Nonvoters—including children—have an "important stake" in many legislative debates, and in receiving constituent services.40 Therefore, the Court concluded that drawing district lines based on the total population of inhabitants serves to promote equitable and effective legislative representation.41

In a concurrence, Justice Thomas reiterated his earlier observation that the Court's case law addressing the principle of one person, one vote lacks clarity, and criticized the majority for once again failing to provide a sound basis for the principle in this case.42 In Justice Thomas' view, the Constitution does not prescribe any one basis for drawing district lines, and states have "wide latitude" to decide whether to draw districts based on total population, eligible voters, or "any other nondiscriminatory voter base."43

If the Court had ruled differently in this case, that is, by requiring the drawing of district lines based on the number of eligible or registered voters, the consequences could have been significant. For example, some have argued that redistricting based on such populations could reduce the number of districts in densely inhabited urban areas, and increase the districts in more rural or suburban areas.44 It is important to note, however, that the Evenwel decision did not foreclose a state from choosing to use such a practice in the future. As the Court expressly announced, it did not resolve the question—as Texas had advocated in this case—of whether states may draw districts based on the population of eligible voters.45 The question resolved was only that states were not required to do so as opposed to using total population. Therefore, that question could come before the Court in a future case. Finally, although it does not appear that the Court's ruling in Evenwel affects congressional redistricting, and instead impacts only state legislative and local redistricting, arguments based on Evenwel could be relevant to congressional redistricting cases in the future.

When Is a "Majority-Minority" District Required?

Under certain circumstances, the creation of one or more "majority-minority" districts may be required in a congressional redistricting plan. A majority-minority district is one in which a racial or language minority group comprises a voting majority. The creation of such districts can avoid racial vote dilution by preventing the submergence of minority voters into the majority, and the denial of an equal opportunity to elect candidates of choice. In the landmark decision Thornburg v. Gingles,46 the Supreme Court established a three-prong test that plaintiffs claiming vote dilution under Section 2 must prove:

First, the minority group must be able to demonstrate that it is sufficiently large and geographically compact to constitute a majority in a single-member district....

Second, the minority group must be able to show that it is politically cohesive....

Third, the minority must be able to demonstrate that the white majority votes sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority candidate running unopposed—usually to defeat the minority's preferred candidate.47

The Court also discussed how, under Section 2, a violation is established if based on the "totality of the circumstances" and "as a result of the challenged practice or structure plaintiffs do not have an equal opportunity to participate in the political processes and to elect candidates of their choice."48 In order to facilitate determination of the totality of the circumstances, the Court listed the following factors, which originated in the legislative history accompanying enactment of Section 2:

1. the extent of any history of official discrimination in the state or political subdivision that touched the right of the members of the minority group to register, to vote, or otherwise to participate in the democratic process;

2. the extent to which voting in the elections of the state or political subdivisions is racially polarized;

3. the extent to which the state or political subdivision has used unusually large election districts, majority vote requirements, anti-single shot provisions, or other voting practices or procedures that may enhance the opportunity for discrimination against the minority group;

4. if there is a candidate slating process, whether the members of the minority group have been denied access to that process;

5. the extent to which members of the minority group in the state or political subdivision bear the effects of discrimination in such areas as education, employment and health, which hinder their ability to participate effectively in the political process;

6. whether political campaigns have been characterized by overt or subtle racial appeals;

7. the extent to which members of the minority group have been elected to public office in the jurisdiction.49

Further interpreting the Gingles three-prong test, in Bartlett v. Strickland,50 the Supreme Court ruled that the first prong of the test—requiring geographical compactness sufficient to constitute a majority in a district—can only be satisfied if the minority group would constitute more than 50% of the voting population if it were in a single-member district.51 In Bartlett, it had been argued that Section 2 requires drawing district lines in such a manner to allow minority voters to join with other voters to elect the minority group's preferred candidate, even where the minority group in a given district comprises less than 50% of the voting age population. Rejecting that argument, the Court held that Section 2 does not grant special protection to minority groups that need to form political coalitions in order to elect candidates of their choice. To mandate recognition of Section 2 claims where the ability of a minority group to elect candidates of choice relies upon "crossover" majority voters would result in "serious tension" with the third prong of the Gingles test.52 The third prong of Gingles requires that the minority be able to demonstrate that the majority votes sufficiently as a bloc to enable it usually to defeat the minority's preferred candidate.

As the discussion above indicates, in certain circumstances, Section 2 can require the creation of one or more majority-minority districts in a congressional redistricting plan. By drawing such districts, a state can avoid racial vote dilution, and the denial of minority voters' equal opportunity to elect candidates of choice. As the Supreme Court has determined, minority voters must constitute a numerical majority—over 50%—in such minority-majority districts. However, as examined in the section below, there are constitutional limits on the creation of minority-majority districts.

What Are the Limits Under the Fourteenth Amendment Equal Protection Clause?

Congressional redistricting plans must also conform with standards of equal protection under the Fourteenth Amendment to the U.S. Constitution.53 According to the Supreme Court, if race is the predominant factor in the drawing of district lines, above other traditional redistricting considerations—including compactness, contiguity, and respect for political subdivision lines—then a "strict scrutiny" standard of review is applied. In this context, strict scrutiny review requires that a court determine that the state has a compelling governmental interest in creating a majority-minority district, and that the redistricting plan is narrowly tailored to further that compelling interest. These cases are often referred to as "racial gerrymandering" claims, in which plaintiffs argue that race was improperly used in the drawing of district boundaries. Case law in this area demonstrates a tension between compliance with the VRA and conformance with standards of equal protection.54

The Supreme Court has held that, to prevail in a racial gerrymandering claim, the plaintiff has the burden of proving that racial considerations were "dominant and controlling" in the creation of the districts at issue. In Easley v. Cromartie (Cromartie II),55 the Supreme Court upheld the constitutionality of the long-disputed 12th Congressional District of North Carolina against the argument that the 47% black district was an unconstitutional racial gerrymander. In this case, North Carolina and a group of African American voters had appealed a lower court decision holding that the district, as redrawn by the legislature in 1997 in an attempt to cure an earlier violation, was still unconstitutional. The Court determined that the basic question presented in Cromartie II was whether the legislature drew the district boundaries "because of race rather than because of political behavior (coupled with traditional, nonracial redistricting considerations)."56 In applying its earlier precedents, the Court determined that the party attacking the legislature's plan had the burden of proving that racial considerations are "dominant and controlling."57 Overturning the lower court ruling, the Supreme Court held that the attacking party did not successfully demonstrate that race, instead of politics, predominantly accounted for the way the plan was drawn.

In the 2015 case of Alabama Legislative Black Caucus v. Alabama,58 the Court held that in determining whether race is a predominant factor in the redistricting process, and thereby whether strict scrutiny is triggered, a court must engage in a district-by-district analysis instead of analyzing the state as an undifferentiated whole.59 The Court further confirmed that in calculating the predominance of race, a court is required to determine whether the legislature subordinated traditional race-neutral redistricting principles to racial considerations. The "background rule" of equal population is not a traditional redistricting principle and therefore should not be weighed against the use of race to determine predominance, the Court held. In other words, the Court explained, if 1,000 additional voters need to be moved to a particular district in order to achieve equal population, ascertaining the predominance of race involves examining which voters were moved, and whether the legislature relied on race instead of other traditional factors in making those decisions.60 The Alabama Court also determined that the preclearance requirements of Section 5 of the VRA,61 which are no longer operable, did not require a covered jurisdiction to maintain a particular numerical majority percentage of minority voters in a minority-majority district. Instead, the Court held that Section 5 required that a minority-majority district be drawn in order to maintain a minority's ability to elect a preferred candidate of choice. The Supreme Court vacated the lower court's ruling and remanded for reconsideration using the standards it articulated. The principal dissent, written by Justice Scalia, joined by the Chief Justice and Justices Thomas and Alito, characterized the Court's ruling as "sweeping."62 The dissent cautioned that the Court's ruling will have "profound implications" for future cases involving the principle of one person, one vote; the VRA; and the primacy of states to manage their own elections.63 In a separate dissent, Justice Thomas criticized the Court's voting rights jurisprudence generally, and this case specifically, calling it "nothing more than a fight over the 'best' racial quota."64

Alabama is notable in that minority voters successfully challenged, under the Equal Protection Clause, districts that the state maintained were created to comply with the Voting Rights Act. The decision also represents the Court's most recent interpretation of the requirements of Section 5 of the VRA. This could be of interest to Congress should it decide to draft a new coverage formula in order to reinstitute Section 5 preclearance.

In another pending case, Wittman v. Personhuballah,65 the Supreme Court is poised to clarify what challengers must demonstrate in proving that race was a predominant factor in the creation of a redistricting plan. In Wittman, appellants are appealing a federal district court ruling that invalidated, for a second time,66 Virginia's Third Congressional District—comprised of a 56.3% majority African-American voting age population—as an unconstitutional racial gerrymander. The three-judge panel, by a 2-1 vote, ordered the Virginia legislature to draw a new congressional district map.67 In addition to citing circumstantial evidence of the district's shape and other characteristics, the court found that in establishing the district's racial composition, the legislature's predominant purpose was compliance with Section 5 of the VRA.68 The court also observed that the Supreme Court has not yet decided whether continued compliance with the VRA is a compelling state interest for a district drawn prior to the Court's ruling in Shelby  rendering Section 5 inoperable.69 Relying on Alabama, discussed above, the court explained that Section 5 does not require a covered state, in drawing a redistricting plan, to maintain a particular numerical minority percentage in majority-minority districts. Instead, it is proper to inquire as to what extent existing minority percentages need to be preserved in order to maintain the minority's ability to elect its candidate of choice.70 As compared to Virginia's earlier redistricting plan, the 2012 plan increased the African-American voting age population in the Third Congressional District from 53.1% to 56.3%. Noting that African-American voters in the district had successfully elected representatives of choice for two decades, the court determined that the increase in African-American voters was not justified in order to avoid retrogression and therefore, was not narrowly tailored to achieve the goal of complying with Section 5.71 The dissent argued that the plaintiffs failed to prove that race was the predominant factor in drawing the district lines, and instead, maintained that the creation of the district was motivated by traditional redistricting principles and incumbency protection.72

Intervenor-defendants in the lower court proceeding, consisting of current and former Members of Congress, appealed to the Supreme Court.73 They argued that the lower court failed to require the challengers to the redistricting plan to prove, as required by Alabama, that the legislature subordinated the traditional race-neutral redistricting principles of incumbency protection and political affiliation to racial considerations.74 Further, they maintained that because race and political affiliation are often highly correlated, challengers must prove that race rather than politics caused subordination of traditional redistricting principles. In addition to questions relating to the merits of the case, as a threshold matter, the Court is also considering the question of whether the appellants lack standing because they neither reside in, nor represent, the congressional district that is being challenged. A decision in this case is expected by June 2016.

Who Is Authorized to Draw and Implement a Redistricting Plan?

In the bulk of the states, the legislature has primary authority over congressional redistricting.75 Due in part to concerns about partisan political gerrymandering—the drawing of districts for partisan political advantage—some states have adopted independent commissions for conducting redistricting. For example, Arizona76 and California77 created such independent redistricting commissions by ballot initiative, thereby removing control of congressional redistricting from the states' legislative bodies and vesting it in commissions. The ballot initiatives specify how commission members are to be appointed, and the procedures to be followed in drawing congressional (and state legislative) districts. In Arizona, the state legislature filed suit challenging the constitutionality of the independent commission.

In 2015, in Arizona State Legislature v. Arizona Independent Redistricting Commission,78 the Supreme Court upheld the constitutionality of an independent commission, established by initiative, for drawing congressional district boundaries. Affirming a lower court ruling,79 the Supreme Court held that the Elections Clause of the Constitution, Article I, Section 4, clause 1, permits a commission—instead of a state legislature—to draw congressional districts. The Elections Clause provides that the times, places, and manner of holding congressional elections be prescribed in each state "by the Legislature thereof." It further specifies that the Congress may at any time "make or alter" such laws. Announcing that "all political power flows from the people," the Court stated that the history and purpose of the Elections Clause do not support a conclusion that the people of a state are prevented from creating an independent commission to draw congressional districts.80 The main purpose of the Elections Clause, in the Court's view, was to empower Congress to override state election laws,81 particularly those that involve political "manipulation of electoral rules" by state politicians acting in their own self-interest. It was not designed to restrict "the way" that states enact such legislation.82

As the Court has recognized in other cases, the term "legislature" is used several times in the U.S. Constitution. The Court reviewed the cases in which it had considered the term, and read them to evidence that the meaning of the term differs according to its context. For example, in a 1916 case, the Court held that the term "legislature" was not limited to the representative body alone, but instead, encompassed a veto power held by the people through a referendum.83 Similarly, in a 1932 case, the Court held that a state's legislative authority included not just the two houses of the legislature, but also the veto power of the governor.84 In a 1920 case, however, the Court held that in the context of ratifying constitutional amendments, the term "legislature" has a different meaning, one that excludes the referendum and a governor's veto.85

While acknowledging that initiatives were not addressed in its prior case law, the Court found no constitutional barrier to a state empowering its people with a legislative function. Furthermore, even though the framers of the Constitution may not have envisioned the modern initiative process, the Court ruled that legislating through initiative is in "full harmony" with the Constitution's conception that the people are the source of governmental power.86 The Court further cautioned that the Elections Clause should not be interpreted to single out federal elections as the one area where states cannot use citizen initiatives as an alternative legislative process.87

The Court also held that Arizona's congressional redistricting process comports with a federal redistricting statute, codified at 2 U. S. C. Section 2a(c), providing that until a state is redistricted as provided "by the law" of the state, it must follow federally prescribed congressional redistricting procedures. Examining its legislative history, the Court determined that Congress clearly intended that the statute provide states with the full authority to employ their own laws and regulations—including initiatives—in the creation of congressional districts. When Congress replaced the term "legislature" in the congressional apportionment laws of 1862 through 1901, to "the manner provided by the laws" of the state in the 1911 law, the Court determined that Congress was responding to several states supplementing the representative legislature mode of lawmaking with a direct lawmaking role for the people through initiative and referendum.88 As Congress used virtually identical language when it enacted Section 2a(c) in 1941, the Court concluded that Congress intended the statute to include redistricting by initiative.89

This case was decided by a 5-4 vote. In contrast to the majority, the dissent advocated for greater reliance on the text of the Elections Clause, maintaining that the meaning of the term "legislature" is unambiguous, with one consistent meaning throughout the text of the Constitution: a representative body that makes the laws of the people, rather than, as the Court held, differing meanings depending on its context. Writing the primary dissent in this case, Chief Justice Roberts pointed out that the Constitution contains 17 references to a state's legislature. All such references, he argued, are consistent with the understanding of a legislature as a representative body. More importantly, he maintained, many of these references to "legislature" in the Constitution are only consistent with the concept of an institutional legislature, and are indeed incompatible with the majority's interpretation that the term means the people as a whole.90 In sum, the dissent concluded that the Court's ruling had no basis in the text, structure, or history of the Constitution.91

While Congress retains the power under the Constitution to make or alter election laws affecting congressional elections, this decision clarifies that states can enact such laws through the initiative process. For example, as discussed above, California has an initiative-established independent commission for drawing congressional district boundaries similar to Arizona.92 Furthermore, election laws in other states, such as Ohio, prohibiting ballots providing for straight-ticket voting along party lines,93 and Oregon, shortening the deadline for voter registration to 20 days before an election,94 were enacted through the initiative process. This ruling suggests that such state laws regulating congressional elections are likely to withstand challenge under the Elections Clause.

Selected Legislation in the 114th Congress



	H.R. 75, the Coretta Scott King Mid-Decade Redistricting Prohibition Act of 2015, would prohibit the states from carrying out more than one congressional redistricting following a decennial census and apportionment, unless a state is ordered by a court to do so in order to comply with the Constitution or to enforce the VRA.

	H.R. 1347, the John Tanner Fairness and Independence in Redistricting Act, would prohibit the states from conducting more than one congressional redistricting following a decennial census and apportionment, unless a state is ordered by a court to do so in order to comply with the Constitution or to enforce the VRA, and would require the states to conduct redistricting through independent commissions.

	H.R. 934, the Redistricting and Voter Protection Act of 2015, would require any state that, after enacting a congressional redistricting plan following a decennial census and apportionment, enacts a subsequent congressional redistricting plan prior to the next decennial census and apportionment, to obtain a declaratory judgment or preclearance as provided under Section 5 of the VRA in order for the subsequent plan to take effect.

	H.R. 1346, the Redistricting Transparency Act of 2015, would require the states to conduct the process of congressional redistricting in such a manner that the public is informed about proposed redistricting plans through a public Internet site, and has the opportunity to participate in developing congressional redistricting plans before they are adopted.

	H.R. 2173, the Redistricting Reform Act of 2015, would prohibit the states from conducting more than one congressional redistricting following a decennial census and apportionment, unless a state is ordered by a court to do so in order to comply with the Constitution or to enforce the VRA, and would require the states to conduct redistricting through independent commissions.



Conclusion

The legal framework for congressional redistricting resides at the intersection of the Constitution's limits and powers, requirements prescribed under federal law, and the various processes imposed by the states. Since the 1960s, after determining that constitutional challenges to redistricting plans are justiciable, the Supreme Court has issued a series of rulings balancing these competing commands. The Court's case law has significantly shaped how congressional districts are drawn. For example, a recent redistricting decision held that the Constitution permits states to create, by ballot initiatives and referenda, nonpartisan independent redistricting commissions for congressional redistricting. If more states adopt similar laws, it could change the process of congressional redistricting nationwide. Another recent Court decision construed the inoperable preclearance requirements in Section 5 of the Voting Rights Act to require a covered jurisdiction to maintain minority voters' ability to elect candidates of choice in a new redistricting plan, not to require that a particular numerical percentage of minority voters in a minority-majority district be maintained. Looking ahead, pending Supreme Court cases could likewise impact the process of congressional redistricting, and the degree to which challenges to redistricting plans will be successful.
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