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Summary

Several high-profile police shootings and other law enforcement-related deaths in the United States have sparked intense protests throughout the country and a fierce debate in Congress concerning the appropriate level of force police officers should wield in a society that equally values public safety and the lives of each of its citizens under law. These incidents have been the subject of several congressional hearings, have prompted the introduction of various legislative measures, and have catalyzed a new civil rights movement in the United States aimed at reforming the criminal justice system. Reformers claim that police work too closely with local prosecutors resulting in insufficient oversight and have called for greater involvement by the federal government. The law enforcement community and its supporters have countered that these recent deaths are anomalous in otherwise exemplary police conduct, and that placing the federal government in direct regulation of state and local police would present an unwarranted intrusion into state and local affairs.

To provide legal context for this debate, this report will address three overarching questions: (1) what are the constitutional rules governing an officer's use of force; (2) what role has Congress played in providing a remedy for a violation of these rules; and (3) what are the potential reforms to these rules and remedies?

Rules. In a line of cases beginning in the mid-1980s, the Supreme Court ruled that all claims of excessive force occurring during an arrest or investigatory stop—deadly or otherwise—are governed by the Fourth Amendment's prohibition against unreasonable seizures. Under prevailing judicial precedent, all uses of force must be "objectively reasonable" based on the totality of the circumstances viewed through the lens of the officer in the field. This requires a fact-intensive inquiry that is not easily reduced to categorical rules, but some general trends can be discerned from the case law. For instance, the courts have been deferential to officers in the field who are required to make split-second decisions in dangerous situations. Also, officers need not use the least intrusive means to effectuate a seizure so long as their actions are reasonable.

Remedies. In an effort to provide teeth to federal constitutional restraints, Congress has enacted three federal statutes that accord various remedies for police use of excessive force. First is the federal criminal statute, 18 U.S.C. Section 242, which prohibits officers from willfully depriving another of a constitutional right while acting under color of law. Enacted shortly after the Civil War, many have argued that Section 242's specific intent mens rea requirement is too high a threshold to provide an adequate deterrence to excessive force. Moreover, the federal circuit courts are split on how to apply this test, with some requiring a strict form of intent and others permitting a reckless disregard jury instruction. Second is the federal civil rights statute, 42 U.S.C. Section 1983, which provides a civil cause of action for deprivations of one's constitutional rights. While generally viewed as successful in providing monetary damages to those injured by officers in the field, the doctrine of qualified immunity has frequently shielded officers from liability when the law was not "clearly established" at the time. Third is the more recently enacted "pattern or practice" statute, 42 U.S.C. Section 14141, which authorizes the Attorney General to sue local municipalities whose police forces have engaged in a pattern of excessive force under the Fourth Amendment.

Reforms. Various reform bills have been introduced in the 114th Congress to provide additional restraints on police use of force, including the Excessive Use of Force Prevention Act of 2015 (H.R. 2052), which would criminalize the use of chokeholds, and the Police Accountability Act of 2015 (H.R. 1102), which would create a new federal crime for certain homicides committed by law enforcement officers. Additionally, several bills would place requirements on states to report use of force statistics to the federal government.







Police Use of Force: Rules, Remedies, and Reforms




Introduction

By the very nature of their job, law enforcement officers are tasked with using physical force to restrain individuals and protect themselves and others from harm.1 Police officers must stop and seize violent suspects, serve search warrants in hostile environments, and maintain the peace and safety of the communities in which they serve. As then-Justice Rehnquist observed, "[p]olicemen on the beat are exposed, in the service of society, to all the risks which the constant effort to prevent crime and apprehend criminals entails: Because these people are literally the foot soldiers of society's defense of ordered liberty, the State has an especial interest in their protection."2 However, a number of recent high-profile police shootings and other law enforcement-related deaths have reignited the debate about how much force police should wield in a democratic society that values both law and order and the personal liberty of each of its citizens under law.3

The shooting of Michael Brown by a Ferguson, Missouri police officer in the summer 2014 served as a flashpoint for this debate,4 but it is just one in a spate of recent law enforcement-related deaths.5 These deaths, and others, have prompted a call for legal accountability against the officers involved in these killings, but also, more broadly, for systemic police reform on both the federal and state level. President Obama responded by establishing the Task Force on 21st Century Policing in December 2014 to develop best policing practices and recommendations.6 The task force's final report issued in May 2015 offered a set of policy recommendations focused on training, investigations, prosecutions, data collection, and information sharing. Similarly, the House Judiciary Committee held a hearing on policing strategies on May 19, 2015,7 and various measures have been introduced in the 114th Congress to address both use of force tactics and data collection by state and local police departments. The public, too, has been thoroughly engaged on this issue. "Black Lives Matter," a movement that sprung up in response to the Treyvon Martin shooting and other police-related deaths, has recently released an initiative called "Campaign Zero," which contains a set of policy proposals to limit police use of excessive force, including a call for a national standard governing the use of deadly force and better reporting requirements on instances of excessive force by law enforcement officers.8

These reforms prompt the perennial debate concerning the role of Congress in addressing police reform, especially on the local level, where many of these deaths have occurred. Certain segments of the law enforcement community and its supporters have argued that regulating local police is best left to the province of state and local governments, and that a one-size-fits-all approach would hamper local experimentation.9 Proponents of reform have countered that federal intervention is warranted as state and local governments and police departments have not adequately held their officers legally accountable for the improper use of force.

Insofar as constitutional violations are concerned, there is historical precedent for congressional intervention. Shortly after the Civil War, Congress enacted two federal statutes—one criminal and one civil—to provide legal remedies for newly freed African Americans who were being deprived of their civil rights. On the civil side is 42 U.S.C. Section 1983, which provides individuals with a civil cause of action to recover damages for the deprivation of such rights.10 On the criminal side is 18 U.S.C. Section 242, which makes it a federal crime to willfully deprive someone of his constitutional rights.11 Of more recent vintage (1994) is 42 U.S.C. Section 14141, which permits the Department of Justice (DOJ) to sue local police departments that engage in a "pattern or practice" of constitutional violations, including the use of excessive force.12

To provide legal context for this debate, this report will address three overarching questions: (1) what are the constitutional rules governing an officer's use of force; (2) what role has Congress played in providing a remedy for a violation of these rules; and (3) what are the potential reforms to these rules and remedies?

Rules Governing Use of Force

The first question that must be addressed is what rules govern police use of force.13 Because the majority of recent law enforcement-related deaths have arisen in the context of street encounters with police (rather than pre- or post-trial detention), this report will focus almost exclusively on the Fourth Amendment right to be free from unreasonable seizures, which governs such encounters.14

Fourth Amendment "Objective Reasonableness"

The Fourth Amendment guarantees "the right of the people to be secure in their persons, houses, papers, and effects, from unreasonable searches and seizures."15 While this provision is best known for providing restraints on government searches and surveillance and the procedures under which they may be conducted, in a series of cases beginning in the 1980s the Supreme Court interpreted the Fourth Amendment as the primary federal legal restraint on excessive force. Prior to these cases, the lower circuit and district courts largely applied the substantive component of the Due Process Clause to all claims of excessive force, deadly or otherwise.16 However, in Tennessee v. Garner and Graham v. Connor, the Court grounded all excessive force claims in the Fourth Amendment's right to be free from unreasonable seizures.17

Deadly Force Under Tennessee v. Garner

In the 1985 case Tennessee v. Garner, the Court assessed whether Tennessee's deadly force statute—which, like those of other states at the time, permitted police to use deadly force to shoot a fleeing felon—passed constitutional muster.18 In that case, police were responding to a reported burglary when an officer at the scene saw a young African American male fleeing the back of the house, apparently unarmed.19 In an effort to prevent his escape, the officer yelled for the suspect to halt and, when he failed to do so, shot him in the back of the head as he was climbing over a fence. The shot was fatal.

The victim's family brought a civil suit under Section 1983 for the alleged violation of the deceased's constitutional rights. The federal district and circuit courts both held that the officer had acted in good faith on Tennessee's use of force statute, which provided that "[i]f, after notice of the intention to arrest the defendant, he either flee or forcibly resist, the officer may use all the necessary means to effect the arrest."20 In a 6-3 decision authored by Justice White, the Supreme Court reversed and held that the use of deadly force against a fleeing felon is unconstitutional.

With little discussion of prior excessive force cases, Justice White noted that the use of deadly force is a "seizure" under the Fourth Amendment that must be "reasonable," the touchstone of all Fourth Amendment protections.21 To determine a seizure's reasonableness, a reviewing court must "balance the nature and quality of the intrusion on the individual's Fourth Amendment interests against the importance of the governmental interests alleged to justify the intrusion."22 On the individual's side of the ledger, the Court noted that the "intrusiveness of a seizure by means of deadly force is unmatched."23 On the government's side, the Court highlighted the government's various law enforcement interests, including arresting suspects peacefully without putting the public at risk. Balancing these interests, the Court ultimately held that the "use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable."24 Rather than furthering the goals of the criminal justice process, Justice White noted that killing a suspect ensures that this system will never be put in motion as the government cannot bring a deceased person to justice. While rejecting the application of deadly force against an individual for merely committing a felony, the opinion went on to describe when such force is permissible:

Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force. Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.25

Note that Garner arose in the context of the use of deadly force. Four years later, the Court in Graham v. Connor  addressed whether this same rule should extend to the use of non-deadly force.26

All Uses of Force  Under  Graham v. Connor

In Graham v. Connor, police officers pulled over an individual suspected of shoplifting.27 In response to his erratic behavior, one of the officers forcefully slammed him on the hood of a police cruiser and threw him headfirst into the car. The suspect sustained significant injuries and sued the police for excessive force under Section 1983.

Resolving a dispute in the lower federal courts about whether the Fourth Amendment applied outside the context of deadly force, the Supreme Court held that "all claims that law enforcement officers have used excessive force—deadly or not—in the course of an arrest, investigatory stop, or other 'seizure' of a free citizen should be analyzed under the Fourth Amendment and its 'reasonableness' standard."28 Writing for the Court, Chief Justice Rehnquist observed that "[t]he test of reasonableness under the Fourth Amendment is not capable of precise definition or mechanical application."29 Instead, "its proper application requires careful attention to the facts and circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight."30 These three factors have taken on considerable importance in use of force jurisprudence in the lower courts.

Additionally, Chief Justice Rehnquist described the interpretive lens through which excessive force cases must be viewed. First, the "'reasonableness' of a particular use of force must be judged from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight."31 Second, the "calculus of reasonableness must embody allowance for the fact that police officers are often forced to make split-second judgments—in circumstances that are tense, uncertain, and rapidly evolving—about the amount of force that is necessary in a particular situation."32 Finally, the reasonableness inquiry must be an objective one: "the question is whether the officer's actions are 'objectively reasonable' in light of the facts and circumstances confronting them, without regard to their underlying intent or motivation."33 "An officer's evil intentions," the Court concluded, "will not make a Fourth Amendment violation out of an objectively reasonable use of force; nor will an officer's good intentions make an objectively unreasonable use of force constitutional."34 This last interpretive rule adheres to the traditional Fourth Amendment principle that an officer's subjective intent will not invalidate otherwise lawful conduct.35

Based on Garner and Graham, lower courts consistently applied the following tests: if deadly force was used, the court would assess whether the suspect posed a threat to the safety of the officers or others; if non-deadly force was used, a reviewing court would assess the three factors from Graham. However, in the 2007 case Scott v. Harris, the Court rejected these multi-factor tests and reiterated that the Fourth Amendment's more general free-form reasonableness test should apply.36

Scott v. Harris's Free-Form Approach

In Scott, the officers concluded a high-speed car chase by ramming the back of the suspect's bumper with a police cruiser, sending the suspect off the road, where he crashed and was rendered a quadriplegic.37 Bringing a Section 1983 claim, the plaintiff argued that because the police technique constituted deadly force that Garner should control the analysis. Rejecting this approach, Justice Scalia, writing for an 8-1 Court, observed that "Garner did not establish a magical on/off switch that triggers rigid preconditions whenever an officer's actions constitute 'deadly force.'  Garner was simply an application of the Fourth Amendment's 'reasonableness' test to the use of a particular type of force in a particular situation."38

In his analysis, Justice Scalia surprisingly did not cite to Graham or the three Graham factors, and instructed that courts must instead "slosh [their] way through the factbound morass of 'reasonableness.'"39 The Scott Court did note, however, that one factor to take into consideration was the relative culpabilities of the suspect and innocent bystanders. Weighing the totality of the circumstances, the Court ultimately held that "[a] police officer's attempt to terminate a dangerous high-speed car chase that threatens the lives of innocent bystanders does not violate the Fourth Amendment, even when it places the fleeing motorist at risk of serious injury or death."40

Some have come to criticize the Scott ruling as overly "simplistic" and have argued that it fails to provide appropriate guidance for future use of force cases.41 Specifically, the ruling might not give officers in the field sufficient instruction on what level of force is reasonable in a particular situation. As one commentator noted, Scott "may serve as an incentive for agencies to re-write their policies in more general terms, avoiding specific preconditions for the use of deadly force."42 This could potentially deprive officers of much needed instruction when in the field. The Scott ruling could also deprive juries of adequate instruction on what constitutes excessive force. As one post-Scott district court has noted:

[D]eadly force is simply a type of excessive force. No separate legal standard applies to cases involving deadly force. Like any other excessive force claim, cases involving deadly or potentially deadly force should be evaluated under the Graham reasonableness test. Here, as in Scott, the Court has no need to decide as a matter of law whether the police used deadly force. Accordingly, the Court need only craft a charge which will help a jury decide whether the force used in this case was reasonable under all the circumstances.... The Court will not instruct the jury as to the definition of deadly force or the specific circumstances under which deadly force is or is not reasonable.43

As the Eighth Circuit noted in a pre-Scott case, failing to adequately explain the difference between deadly and non-deadly force could confuse juries:

The problem with giving only the more general excessive-force instruction is that it may mislead the jury as to what is permissible under the law. One can easily imagine a jury, having been given only the general standard, concluding that an officer was "objectively reasonable" in shooting a fleeing suspect who posed no threat to the officer or others.44

As will be discussed in the next section, lower courts have interpreted this line of excessive force cases in divergent ways: some still rely on the multifactor tests of Garner and Graham, while others have held that Scott's free-form test should control.








	Assessing the Use of Excessive Force

Based upon Supreme Court case law, the following rules apply to an assessment of excessive use of force:


	All claims of excessive force occurring in the course of an arrest, investigatory stop, or other seizure are reviewed under the Fourth Amendment's prohibition against unreasonable seizures.

	An officer's use of force must be "objectively reasonable" under the totality of the circumstances.

	Reasonableness is determined by balancing the interests of the individual and the government.

	Reasonableness is evaluated from the perspective of a reasonable officer in the field.










Deadly Force

One of the most prominent issues surrounding police use of force has been use of deadly force against unarmed suspects. Some have raised concerns that officers are resorting to deadly force too quickly or without sufficient justification.

Although police use of deadly force, like all uses of force, is a fact-intensive inquiry that depends on the specifics of each particular case, a few trends can be noted. First, police are generally permitted to employ deadly force when the suspect is carrying a deadly weapon in what is perceived by the officer to be a threatening manner. For example, in Montoute v. Carr, the Eleventh Circuit held that the suspect's possession of a sawed-off shotgun posed a risk of serious physical harm to the officer or others, justifying the use of deadly force.45 Similarly, the Fourth Circuit in the 2013 case Ayala v. Wolfe upheld the deadly use of force against a robbery suspect who pulled a firearm from his waistband as he was being frisked by police.46

Second, even where a suspect turns out to not have a firearm, the courts have held that officers are still justified in using deadly force if they reasonably believed the suspect was carrying a gun.47 For instance, the Eleventh Circuit upheld the use of force against a fleeing suspect who had just physically assaulted an officer and appeared to be reaching under his seat for an undisclosed object, although no weapon was found in the car after the incident.48 In another case, the Fourth Circuit upheld the shooting of a man believed to be reaching for a firearm, but which turned out to be a can of shoe polish, even though the only evidence of such possession was a citizen's report of it, corroborated by the officer's own observation.49

Third, the courts have generally been unwilling to second-guess officers in the field and will approve the use of force in wide-ranging contexts. Indeed, one federal court noted that "[t]his standard contains a built-in measure of deference to the officer's on-the-spot judgment about the level of force necessary in light of the circumstances of the particular case."50 This deference results in rules such as the one that officers are not required to use less intrusive force if the use of force in question was reasonable under the Fourth Amendment.51 In upholding this rule, the Ninth Circuit argued "'[r]equiring officers to find and choose the least intrusive alternative would require them to exercise superhuman judgment" and could "induce tentativeness" in officers that might deter them from protecting the public and themselves.52 However, some courts have noted that the "availability of alternative means" is "relevant" to a Fourth Amendment analysis.53

Although significant deference is accorded officers, possession of a weapon does not always justify police use of deadly force. Take, for example, the 2013 Fourth Circuit case Cooper v. Sheehan.54 There, the court held that it is the threat posed by the possession of a firearm that justifies the use of force, not the mere possession of a firearm.55 The court concluded that Cooper did not pose such a threat—he was coming out of his home, held the gun towards the ground, made no sudden moves, made no threats, and did not ignore any commands.56

Fourth, there is divergence in the lower courts in applying the Supreme Court's limited deadly force jurisprudence. For instance, questions remain whether courts should still be giving Garner's deadly force instructions after Scott instructed that reasonableness is the touchstone of assessing excessive force claims. Likewise, it is unclear after Scott how the three Graham factors play into the analysis. Based on Justice Scalia's rejection of Garner as controlling all excessive force cases, his failure to even cite to Graham, and admonishment that courts must still "slosh [their] way through the factbound morass of reasonableness," it appears that courts must assess excessive force claims under a free-form totality of the circumstances evaluation, untethered from Garner and Graham.57

Since Scott, several circuits, including the Ninth and Eleventh circuits, have applied this free-form approach. In Mattos v. Agaronos, the Ninth Circuit noted that the Graham factors "are not exclusive" and that courts must "examine the totality of the circumstances and consider whatever specific factors may be appropriate in a particular case, whether or not listed in Graham."58 Similarly, the Eleventh Circuit observed that "none of [the Garner] conditions are prerequisites to the lawful application of deadly force by an officer seizing a suspect."59

Other circuits, on the other hand, including the Second,60 Fourth,61 Fifth,62 and Sixth63 have failed to apply Scott's more general inquiry. In Rasanen v. Doe, for instance, the district court provided a jury instruction that failed to include the justifications for use of deadly force provided in Garner, but instead provided a general reasonableness instruction.64 On appeal, the Second Circuit asserted that although Scott "clarified that a special instruction based on Garner is not necessary (or even appropriate) in all deadly-force contexts," a Garner instruction should still be given in its original context: "the fatal shooting of an unarmed suspect."65 Thus, in the Second Circuit, in a case "involving use of force highly likely to have deadly effects, an instruction regarding justifications for the use of deadly force is required."66 

Non-Deadly Force

Like the use of deadly force, use of so-called "non-deadly," "non-lethal," or "less than lethal" force has caused controversy in recent months. Although nominally non-lethal, recent deaths caused by chokeholds,67 tasers,68 and pepper spray69 have raised significant concerns about when these methods of force should be permitted. Moreover, some in the public have questioned the use of pepper spray, batons, and other non-lethal uses of force against individuals who are protesting the very use of force being used against them.70

Tasers

Over the past several decades, law enforcement agencies in the United States have significantly increased their acquisition of tasers—a weapon capable of incapacitating a human being with an electroshock.71 As of 2013, over 12,000 law enforcement agencies were reportedly using tasers.72 While apparently reducing the numbers of police shootings and held out as a safer alternative to the use of a firearm, it has been reported that between 2001 and 2012, 500 people died after being shocked with a taser.73

Tasers can be deployed in two modes. One of the most popular tasers used in the field—the X26, made by Taser International, Inc.—can fire two probes up to 35 feet and "discharges pulsed energy to deliver a 50,000 volt shock designed to override the subject's central nervous system, causing uncontrollable contraction of the muscle tissue and instant collapse."74 Alternatively, the X26 and other similar devices can be used in "stun mode," in which the device is physically pressed against a human body to deliver a more localized shock.75

Like all other use of force cases, those assessing the use of tasers tend to be heavily fact-specific from which it is difficult to derive universal principles. That said, a few general trends can be noted. First, the courts have held that the use of a taser is least justified against "nonviolent misdemeanants who do not flee or actively resist arrest and pose little or no threat to the security of the officer."76 For instance, in Brown v. City of Golden Valley, a woman and her husband were allegedly pulled over for speeding.77 When the officers reportedly engaged in aggressive behavior, the woman called 911, and refused to hang up when commanded by the officers.78 One of the officers tased her arm and threw the phone on the ground. The Eighth Circuit rejected the officer's defense of qualified immunity, noting that the woman was only suspected of committing a minor offense and did not pose a threat to the safety of the officers.79 In another case, the Sixth Circuit held that an officer was not entitled to qualified immunity when she "gratuitously" shocked a man after he had been restrained by police.80

Second, the courts have generally held that the use of a taser against persons who are belligerent or violent is permitted under the Fourth Amendment.81 In one case, a 9th grade student was tased by a police officer after he attempted to punch a police officer after refusing to hand over his portable video game console.82 The court rejected the student's Section 1983 claim, observing that it was "simply impossible" to say that the amount of force used was unreasonable under the Fourth Amendment.

Somewhere in the grey area between active resistance and no resistance are cases where law enforcement used a taser against someone who was passively resisting the officer's commands. The majority of cases seem to permit the use of a taser for individuals against such passive resisters. In Buckley v. Haddock, for example, the Eleventh Circuit upheld the use of a taser on a man who fell to the ground after being handcuffed and refused to get up after several requests from the officer.83 After giving the man several warnings, the officer tased him several times. In rejecting his claim, the court put significant weight on the government's interest, noting that "[t]he government has an interest in arrests being completed efficiently and without waste of limited resources: police time and energy that may be needed elsewhere at any moment."84

In another case, the U.S. District Court for the Southern District of Ohio held that a police officer was justified in using a taser on an elderly suspect suffering from Alzheimer's disease who had "refused to comply" with the officer's orders. Once the officer decided to engage the suspect, the court posited, "he had to continue, and it seems the only way he was able to do this was with a taser."85 In doing so, the court denied the fact that the age or potential mental illness of a suspect should require a heightened use of force standard.86

Similarly, the Western District of Washington upheld the use of a taser against a mentally ill woman who attempted to drive away from two police officers who were sent to check on the suspect after her mother reported that she might attempt suicide.87 The district court upheld this use of force for two reasons. First, it found credible the officer's belief that Lowe posed a risk to the safety of the officers and others when she got into her truck, which he believed could have been used as a weapon. Second, the court construed Lowe's actions as "attempting to avoid legitimate contact by law enforcement.... "88

Beyond the level of threat posed by the individual, the courts have taken other factors into consideration including the degree of harm caused by the Taser and how many times it was used in a specific situation.89 For instance, the Eleventh Circuit observed that "[a]lthough being struck by a taser gun is an unpleasant experience, the amount of force [the officer] used—a single use of a taser gun causing a one-time shocking—was reasonably proportionate to the need for force and did not inflict any serious injury."90 To the contrary, the fact that an individual had suffered "serious injury requiring emergency medical care" and its multiple applications contributed to a court finding that the use of a taser multiple times was unreasonable.91 Because in the large majority of cases the target of the tasing is not going to suffer permanent injuries, the courts may be inclined to find that such use of force is reasonable in most cases. However, these opinions did not take into account the potential injury—including death—that might be caused by these devices. Other factors taken into consideration have included the vulnerability of the victim,92 and whether the officers provided a warning to the target before employing the taser.93

Pepper Spray

Like tasers, the use of pepper spray by local police as a law enforcement tool has engendered considerable public attention, including well-known incidents during the Occupy Wall Street protests,94 and more recently during the protests in Ferguson, Missouri.95

Pepper spray, or oleoresin capsicum, is a chemical agent used by law enforcement to subdue violent or combative suspects without resorting to higher levels of force.96 The effects of pepper spray include "(1) dilation of the capillaries and instant closing of the eyes through swelling of the eyelids, (2) immediate respiratory inflammation, including uncontrollable coughing, retching, shortness of breath and gasping for air with a gagging sensation in the throat, and (3) immediate burning sensations to the mucous membranes, skin and inside the nose and mouth."97

The federal courts have generally been less deferential to law enforcement when using pepper spray on passive resisters than they have been with tasers. In cases in which the individual is only passively resisting—say, simply failing to listen to an officer's order—the courts have generally held that the use of pepper spray is a violation of the Fourth Amendment.98 Take, for instance, Young v. County of Los Angeles, in which the Ninth Circuit held that the use of pepper spray against a nonviolent traffic offender was unreasonable under the Fourth Amendment.99 Similarly, in Headwaters Forest Defense v. County of Humboldt, the Ninth Circuit held that the use of pepper spray against nonviolent protestors constituted an unreasonable seizure under the Fourth Amendment.100

While these cases disapproved of the use of pepper spray against persons who were passive resisters, there have been rulings upholding such use of force in the course of traffic stops. In Mecham v. Frazier, the Tenth Circuit rejected the plaintiff's Fourth Amendment claim that a police officer used excessive force when he sprayed her with pepper spray after she refused to leave her vehicle after a traffic stop.101 The court found that the officer's actions were justified based on Mecham's "disregard for the officer's instructions, the length of the encounter, and the implausibility of Mecham's rationale for not cooperating." Like the use of tasers, the courts have generally held that an officer's use of pepper spray is not unreasonable when a suspect is actively resisting arrest or fails to heed an officer's direct command. In Singleton v. Darby, the Fifth Circuit upheld the use of pepper spray against a group of individuals, including the plaintiff Jeanette Singleton, who were protesting the Keystone XL Pipeline.102 In rejecting Singleton's Section 1983 claim premised on excessive force, the court held that the use of the pepper spray was not unreasonable because (1) the state had a significant interest in keeping public roads clear; (2) the officer faced an "explosive situation" in which he was greatly outnumbered by the protesters; (3) he provided a warning before using the spray; and (4) pepper spray was likely the least intrusive force available to the officer.103

Finally, like with tasers, federal courts have generally held that it is unreasonable to use pepper spray against individuals who are not resisting and pose no danger to the officer or others.104








	Assessing the Reasonableness of Non-Deadly Force

Based on federal case law, the following questions have been asked when assessing the reasonableness of the non-deadly use of force:


	Was the individual actively or passively resisting arrest or capture?

	What was the severity of the crime?

	Was the individual in a class of vulnerable persons (e.g., mental disability, age)?

	What was the extent, if any, of the individual's injuries inflicted by the use of force?

	How many times, for how long, and where on the individual's body was the force employed?

	Did the officer provide a warning?










Remedies for Use of Force

To provide legal remedies for the unconstitutional use of force by law enforcement officers, Congress has primarily relied on three federal statutes: (1) a criminal offense for violations of constitutional rights, including excessive force; (2) a civil cause of action for deprivation of such rights; and (3) a statute authorizing the Attorney General to bring civil suits for injunctive relief against police departments engaged in a "pattern or practice" of such unconstitutional use of force. In each of these statutes, Congress relied on its power under the Fourteenth Amendment to "enforce, by appropriate legislation" certain constitutional safeguards including the right to be free from unreasonable seizures.105

Federal Criminal Civil Rights Statute (18 U.S.C. §242)

Following the Civil War, Congress enacted the Civil Rights Act of 1866, which made it a criminal offense to deprive another of a civil right while acting under color of law. While primarily intending to protect the rights of newly freed African Americans, the statute protects victims of all races.106 Codified at 18 U.S.C. Section 242, the statute provides, in relevant part,

Whoever, under color of any law, statute, ordinance, regulation, or custom, willfully subjects any person in any State, Territory, Commonwealth, Possession, or District to the deprivation of any rights, privileges, or immunities secured or protected by the Constitution or laws of the United States, or to different punishments, pains, or penalties, on account of such person being an alien, or by reason of his color, or race, than are prescribed for the punishment of citizens, shall be fined under this title or imprisoned not more than one year, or both[.]107

A prosecution under Section 242 requires the government to prove three elements: (1) the defendant deprived an individual of a right secured by the Constitution or the laws of the United States; (2) he or she acted under color of law when depriving this individual of constitutional right; and (3) acted willfully to deprive such individual of this right. Again, prosecutions under Section 242 do not require that the officer use force based upon an individual's race.108 It is enough that the individual is deprived of his or her constitutional rights.

For various reasons, including sympathetic juries, the close relationship between the police and prosecutors, the high evidentiary threshold needed to secure a conviction, and lack of resources, Section 242 is not frequently utilized.109 In fact, it has been reported that between 1981 and 1990, DOJ only prosecuted 1% of civil rights complaints it received.110

Perhaps the greatest hurdle to successful prosecutions under Section 242 is its specific intent element.111 As originally drafted, the statute did not require that a constitutional deprivation be done "willfully";112 however, Congress added that term to the precursor to Section 242 as part of the criminal code codification in 1909,113 evidently in an attempt to make the section "less severe."114 DOJ has declined to prosecute Section 242 cases at an extremely high rate, with "lack of criminal intent" being one of the primary reasons.115 To understand why prosecutions might be so limited and what Congress might do, if anything, to alter the current statute, the seminal 1945 Supreme Court case United States v. Screws and subsequent federal circuit court cases interpreting Section 242's mens rea requirement must be reviewed.

Screws v. United States and the Specific Intent Requirement

In Screws, the Court faced a "shocking and revolting episode in law enforcement."116 In that case, M. Claude Screws, Sheriff of Baker County, Georgia; Frank Jones, a police officer; and Jim Kelley, a special deputy, went late at night to Robert Hall's home to arrest him for theft of a tire.117 Hall, a 30-year-old African American, was handcuffed and taken by car to the courthouse. Upon arriving at the courthouse, the three officers began beating him with their fists and with a "solid-bar blackjack about eight inches long and weighing two pounds."118 They claimed that Hall had attempted to pull out a gun and had used insulting language towards the officers. After Young, still handcuffed, had been knocked to the ground, the officers beat him mercilessly from 15 to 30 minutes until he was unconscious. Hall's body was then dragged feet first through the courthouse yard into the jail and "thrown upon the floor dying."119 He was taken to the hospital, but died less than an hour later without ever regaining consciousness. The three officers were charged under 18 U.S.C. Section 52—the precursor to Section 242.

The prosecution was premised on the claim that the officers deprived Hall of "life without due process of law."120 The defendants challenged the statute on vagueness grounds, arguing that they were being prosecuted under a constitutional provision that "provides no ascertainable standard of guilt."121 Justice Douglas, writing for a four-member plurality joined by Chief Justice Stone and Justices Black and Reed, attempted to assuage such concerns by noting that "the decisions of the courts are ... a source of reference for ascertaining the specific concept of due process." At the same time, Justice Douglas acknowledged that the act "incorporate[d] by reference a large body of changing and uncertain law" that could "cast law enforcement agencies loose at their own risk on a vast uncharted sea."122 To remedy this potential vagueness problem, Justice Douglas turned to the interpretation of the mens rea element.

Justice Douglas noted that traditionally the mens rea term "intent" only required that "if a man intentionally adopts certain conduct in certain circumstances, he intentionally breaks the law in the only sense in which the law ever considers intent."123 However, the plurality noted that merely requiring this form of general intent would make government actors into criminals "though his motive was pure and his purpose was unrelated to the disregard of any constitutional guarantee."124 Latching onto the term "willfully" in the statute, the plurality noted that generally "willfully" means "an act done with bad purpose," and, as such, "an evil motive to accomplish that which the statute condemns becomes a constituent element of the crime."125 Requiring proof of a "specific intent to do a prohibited act may avoid those consequences to the accused which may otherwise render a vague or indefinite statute invalid."126 The thinking goes, if a person specifically intends to violate the constitutional rights of another, he cannot then complain he did not know what he was doing violated the law.

In an effort to further explain this standard, the plurality infused confusion into its new rule. First, the Court noted that the defendant need not "have been thinking in constitutional terms ... where their aim was not to enforce local law but to deprive a citizen of a right and that right was protected by the Constitution."127 As noted by one circuit court, there seems to be some contradiction in saying that the officers need not be thinking in constitutional terms, but that it is enough that their "aim" is to deprive a citizen of a constitutional right.128 How can an officer aim to deprive a citizen of a right if he or she is not thinking in terms of that right?129 The Court does not provide a clear answer.

Second, although he asserted that specific intent is required under Section 242, Justice Douglas then posited that an individual can be prosecuted under the lesser "reckless disregard" mens rea standard: "[A defendant] is under no necessity of guessing whether the statute applies to him for he either knows or acts in reckless disregard of its prohibition of the deprivation of a defined constitutional or other federal right."130 The plurality similarly noted in another part of the opinion: "When they act willfully in the sense in which we use the word, they act in open defiance or in reckless disregard of a constitutional requirement which has been made specific and definite."131

Needless to say, Screws  "is not a model of clarity."132 On the one hand, it seemed to be saying that requiring specific intent was necessary to ensure that the statute was not unnecessarily vague. On the other hand, the plurality opinion appeared to endorse a "reckless disregard" standard—a mens rea standard significantly lower than specific intent and one that would likely permit many more prosecutions to go forward.

Circuit Courts' Interpretation of Section 242

In the wake of Screws, the lower courts have been left to determine the meaning of "willfully" and how to apply Section 242's specific intent requirement. In one camp, several courts read Screws and Section 242 stringently to require that a defendant have the specific intent to do what the law forbids. In another camp, courts seem to require an intent to do the physical act, but not necessarily the purpose to violate another's constitutionally protected right, akin to general intent at common law. In the third group, courts have latched onto the "reckless disregard" language from the plurality opinion in Screws to permit a conviction under Section 242 on this lesser mens rea standard.

Courts in the first camp have read Screws strictly to require not only an intent to commit the physical act in question, but also an intent to deprive that person of a constitutional right. In United States v. Garza, a county sheriff in Texas and his special investigator were convicted under Section 242 for, among other things, arresting individuals without probable cause, detaining them for long periods, subjecting them to repeated questioning, and failing to bring them before a magistrate judge as required under Texas law.133 At their trial, the district court defined "willfully" in Section 242 as follows:

The word "willfully," as that term has been used from time to time in these instructions means that the act was committed voluntarily and purposely with the specific intent to do something the law forbids. That is to say, with a bad purpose either to disobey or to disregard the law.134

The Fifth Circuit upheld these instructions, finding that they complied with the Supreme Court's instructions that "willfully in 18 U.S.C. §242 implies conscious purpose to do wrong and intent to deprive another of a right guaranteed by the Constitution, federal statutes, or decisional law."135 Indeed, this instruction seems to comport with the more stringent rule announced in Screws that the defendant must actually intend to violate the constitutional rights of the victim.

In an earlier case, United States v. Kelsey, the Fifth Circuit reversed the defendant's conviction based upon the district court's failure to properly instruct the jury on the "willfully" element under Section 242.136 There, the district court had instructed the jury as follows:

[T]he evidence must establish beyond reasonable doubt that the Defendant knew that the degree of force which he utilized on Mr. de la Osa at the time of the arrest was not reasonably necessary to effect the arrest, but, despite this knowledge, he knowingly and intentionally exerted force which he knew to be unlawful under all the circumstances to accomplish the arrest.

An act is done "intentionally" if it is done voluntarily and with the specific intent to do the act in question, as distinguished from an act done through inadvertence, mistake, accident or for some other innocent reason.137

The Fifth Circuit rejected the district court's instructions for two reasons. First, although the district court instructed the jury that the defendant had to knowingly and intentionally exert force that he knew to be unlawful, it did not "instruct the jury that willfulness means an act which is done with a bad purpose or an evil motive."138 Second, although the instruction required that the act be done with the specific intent to do the act in question, it failed to require that he have the specific intent to deprive the victim of his constitutional rights.139 Thus, under the Fifth Circuit's test, it is not enough that the defendant intentionally and knowingly commits an act which he knows would violate an individual's rights; he must intend to violate  those rights.

Similarly, the Northern District of Ohio applied this more stringent test in a case stemming from the National Guard shooting at Kent State. There, the court held that

even the specific intent to injure, or the reckless use of excessive force, without more, does not satisfy the requirements of § 242 as construed in Screws. There must exist an intention to 'punish or to prevent the exercise of constitutionally guaranteed rights, such as the right to vote, or to obtain equal protection of the law.'140

The second group of courts permits a somewhat lesser showing by requiring that the defendant intend to commit the physical act, but not necessarily intend to violate the constitutional rights of another. In United States v. Cobb, the Fourth Circuit addressed an appeal by three officers who were convicted under Section 242 for beating a prisoner while detained and in handcuffs.141 At the trial, the district court provided the following instruction on the mens rea element of Section 242:

Fourth, that the defendant willfully and knowingly intended to subject Kenneth Pack to the deprivation of his constitutionally protected right....

[The government] must show that a defendant had the specific intent to deprive Kenneth Pack of his right not to be subjected to unreasonable and excessive force. If you find that a defendant knew what he was doing and that he intended to do what he was doing, and if you find that he did violate a constitutional right, then you may conclude that the defendant acted with the specific intent to deprive the victim of that constitutional right.142

In its brief analysis, the Fourth Circuit upheld this instruction, observing that "the instruction on element (4) expressly conditions guilt on a finding that the defendants 'willfully and knowingly' acted with a 'specific intent to deprive' Pack of his liberty interest." The court continued: "The instruction could not have been more emphatic that conviction was contingent upon a finding that appellants wilfully, knowingly, and intentionally assaulted Pack in contravention of his constitutional rights."143 It appears from this language that the court did not require that the defendant intentionally violate the rights of another, but instead that he intended to engage in the physical act. Again, in Screws, Justice Douglas noted that traditionally "intent" only required that "if a man intentionally adopts certain conduct in certain circumstances, he intentionally breaks the law in the only sense in which the law ever considers intent." This is one iteration of what was known as general intent at common law. However, Justice Douglas went on to say in Screws that under Section 242 this form of general intent was insufficient. It appears that the Fourth Circuit was adopting this form of general intent rejected by the plurality in Screws. That said, in Screws, the court also endorsed a reckless disregard standard that is lower than both specific intent and general intent.

Courts in the third camp require the least stringent showing under Section 242 by permitting a conviction under a reckless disregard standard. The Third Circuit adopted this approach after conceding that it had great difficulty in reconciling the seemingly inconsistent statements in Screws.144 In an attempt to reconcile these "facially inconsistent standards—that an individual can intend to violate a right even if the individual is not thinking in terms of any right," the court accepted that willfulness in Section 242 can include reckless disregard. The only remaining question for the court was whether this standard should be applied subjectively or objectively.145 An objective standard, generally used in the civil context, would require that the officer was indifferent to the rights of another that the officer knew or was so obvious that the officer should have known.146 The subjective standard, on the other hand, would require that the prosecution prove that the defendant was indifferent to a right that he was personally aware, either through training or otherwise.147 The Third Circuit did not resolve this question, as it found that the officer was liable under either standard.148

The Ninth Circuit in United States v. Gwaltney similarly upheld the following reckless disregard instruction: "It is not necessary for the government to prove the defendant was thinking in constitutional terms at the time of the incident, for a reckless disregard for a person's constitutional rights is evidence of specific intent to deprive that person of those rights."149

In sum, there is much debate in the lower courts about how exactly to interpret the phrase "willfully" in Section 242 or how to apply the Screws  ruling. Confusion in the lower courts in such a sensitive area of the law could be considered troublesome for two reasons. First, the subject matter—the use of deadly force—is the most serious action a government can take against its citizenry. Second, with a potential penalty of life imprisonment or death, it would be beneficial to officers in the field to know exactly what level of culpability is required to subject them to these punishments.

The recent shootings in Ferguson and elsewhere have prompted some commentators to call for an overhaul of Section 242 to better clarify the mens rea element in the hopes of spurring more consistent enforcement.150 In its 2000 report "Revisiting Who is Guarding the Guardians," the U.S. Commission on Civil Rights recommended removing the specific intent standard.151 However, as discussed, the Third and Ninth Circuits already employ a reckless disregard standard, but it is not clear whether this less stringent burden of proof has prompted DOJ to bring more prosecutions in those circuits.

Additionally, there could be unintended consequences to lowering the mens rea threshold in Section 242. If Section 242 is amended, it will affect not only cases of excessive force, but all claims of constitutional violations by those acting under color of law. This might work to ensnare the unknowing government worker that unwittingly violates the constitutional rights of another. For example, the town clerk who denies a parade permit might be deemed to recklessly disregard the First Amendment rights of an applicant. A more targeted approach would be to create a standalone statute that lowers the mens rea specifically for police use of force cases. This is well within Congress's authority, as it had the constitutional authority to pass Section 242 to begin with, and this standalone statute would merely represent a part of that subject matter.

No matter which mens rea standard is used, Section 242 is a criminal statute, and as such the prosecution must still prove beyond a reasonable doubt that the government official committed the offense.152 Civil suits under the federal civil rights statute, on the other hand, require a lower threshold—preponderance of the evidence—and have had much greater success in the courtroom.

Federal Civil Rights Claims (42 U.S.C. §1983)

In addition to criminal liability, victims of police abuse can bring civil suits under 42 U.S.C. Section 1983. Like Section 242, Section 1983 was enacted during the Reconstruction Era to secure the constitutional rights of African Americans.153 Section 1983 provides, in relevant part:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress[.]154

Section 1983 "is not itself a source of substantive rights," but instead looks to the Fourth Amendment and other constitutional and civil rights laws for its content.155  To prove a violation under Section 1983 for claims of excessive force, the plaintiff must prove that (1) the officer deprived the individual of his or her right to be free from unreasonable seizures under the Fourth Amendment and (2) the officer acted under color of law.156 Note that Section 1983, "unlike its criminal counterpart, 18 U.S.C. §242, contains no state-of-mind requirement independent of that necessary to state a violation of the underlying constitutional right."157 Plaintiffs in Section 1983 actions can seek damages, injunctive relief, or other equitable relief.158

Qualified Immunity

Even if an officer has engaged in unconstitutional conduct, the doctrine of qualified immunity insulates an officer from personal civil liability if his or her actions did not "violate clearly established statutory or constitutional rights of which a reasonable person would have known."159 The Court has noted that qualified immunity represents a balance between two important interests: "the need to hold public officials accountable when they exercise power irresponsibly and the need to shield officials from harassment, distraction, and liability when they perform their duties reasonably."160 That qualified immunity provides a broad shield to liability is evidenced by the Court's observation that it "provides ample protection to all but the plainly incompetent or those who knowingly violate the law."161 This doctrine has frequently come under attack for shielding officers from liability even when they have engaged in unconstitutional conduct.162 In response to this concern, it should be noted that qualified immunity appears to be derived from common law, and is not constitutionally compelled. Thus, Congress can alter its contours or eliminate it altogether via statute.

The process for applying this doctrine has evolved in recent years. Under older precedent, the Court mandated a two-step sequence for qualified immunity claims.163 First, a reviewing court had to decide whether the facts alleged by the plaintiff amounted to a constitutional violation. Second, if the plaintiff made this showing, the court had to decide whether the right was "clearly established" at the time of the misconduct. The Court noted that skipping ahead to the "clearly established" prong of the test would deprive future courts of case law defining the parameters of the right in question. However, lower courts frequently criticized this "rigid order of battle" on "practical, procedural, and substantive grounds."164 Under the older regime, lower courts were required to fully litigate the constitutional merits when in many instances it was obvious that the law relied upon was not clearly established at the time. In an effort to give courts more flexibility, in the 2009 case Pearson v. Callahan, the Court overruled its prior rule and held that lower courts "should be permitted to exercise their sound discretion in deciding which of the two prongs of the qualified immunity analysis should be addressed first in light of the circumstances in the particular case at hand."165 That being said, the Court noted that following the Saucier order is "often beneficial."166

For a law to be clearly established, "the contours of the right must be sufficiently clear that a reasonable official would understand that what he is doing violates that right."167 This provides officers "fair warning" which conduct will violate the Constitution.168 This standard "depends substantially upon the level of generality at which the relevant 'legal rule' is to be identified."169 The Court has instructed lower courts not to define a clearly established rule at a high level of generality.170 That being said, the Court does "not require a case directly on point, but existing precedent must have placed the statutory or constitutional question beyond debate."171 

In the use of force context, the major Supreme Court precedents, Tennessee v. Garner,172 Graham v. Connor,173 and Scott v. Harris,174 are each written at a very high level of abstraction. As aptly noted by Justice Scalia, the very nature of the objective reasonableness/totality of the circumstances approach necessarily requires courts to "slosh [their] way through the factbound morass of 'reasonableness.'"175 The by-product of the generality of these tests is that they commonly cannot be applied as precedents in use of force qualified immunity cases. For instance, in Wilson v. City of Lafayette, the Tenth Circuit addressed the use of a taser that resulted in the death of the suspect.176 After concluding that there were no controlling circuit cases on point at the time (2006), the court looked to Supreme Court case law but found that there was no "clear lesson to be drawn from Graham," and thus granted the officer qualified immunity.

Note that even if an officer is held liable under Section 1983 in his personal capacity, he may be indemnified by state or local government.177 The right to indemnification is not governed by federal law, but is a matter of state or local law.

Municipal Liability

In addition to suing the police officers directly involved in an incident of excessive force, many Section 1983 plaintiffs can go after the "deep pocket of municipalities" that employ these officers.178 In a series of cases, the Court addressed under what circumstances municipalities may be held liable under Section 1983.

The Court in Monell v. Department of Social Services of New York held that municipalities can be held liable as "persons" under Section 1983, but only when the municipality itself caused the constitutional violation.179 Thus, a municipality cannot be held liable solely because it employs someone who violates the constitutional rights of another.180 Rather, to hold a municipality liable, it must be the execution of the government's "policy or custom" that inflicts the constitutional injury.181

In City of Canton, Ohio v. Harris, the Court addressed whether a failure to train can rise to the level of a "policy." The Court answered in the affirmative, but limited this rule to instances where the failure to train amounted to a "deliberate indifference to the rights of persons with whom the police come into contact."182 A failure to adequately train a class of officers will not always be deemed a city "policy." It is only where the "need for more training is so obvious, and the inadequacy so likely to result in the violation of constitutional rights, that the policymakers of the city can be said to have been deliberately indifferent to the need."183

In Board of County Commissioners of Bryan Country v. Brown, the Court addressed whether a single hiring decision by a municipality can be a "policy" permitting Monell liability.184 In that case, the plaintiff was severely injured after she was thrown to the ground during a traffic stop by a sheriff's deputy with a criminal history, including arrests for assault and battery, resisting arrest, and public drunkenness. The plaintiff proceeded against the county on the theory that its hiring decision resulted in her injury. Although the Court did not foreclose the theory that one hiring decision might result in liability, it observed that "rigorous standards of culpability and causation must be applied to ensure that the municipality is not held liable solely for the actions of its employee."185 Ultimately, the Court rejected the plaintiff's claim, noting that she had not demonstrated that the sheriff's hiring decision reflected a "conscious disregard for a high risk" that the officer would use excessive force in violation of the plaintiff's constitutional rights.186

"Pattern or Practice" Suits (42 U.S.C. §14141)

The third federal remedy for unconstitutional conduct by law enforcement officers is 42 U.S.C. Section 14141, the "pattern or practice" statute. Enacted as part of the Violent Crime Control and Law Enforcement Act of 1994, the need for this statute was partially prompted by several judicial rulings that held that both private litigants and the Department of Justice (DOJ) lacked legal standing to seek equitable relief to stop unlawful police practices absent specific statutory authorization.187

Section 14141 prohibits government authorities or agents acting on their behalf from engaging in a "pattern or practice of conduct by law enforcement officers ... that deprives persons of rights ... secured or protected by the Constitution or laws of the United States."188 It authorizes the Attorney General to sue for equitable or declaratory relief when he or she has "reasonable cause to believe" that such a pattern of constitutional violation has occurred.

The scope of investigations under Section 14141, primarily conducted by the Special Litigation Section of DOJ's Civil Rights Division, has ranged from police use of force and unlawful stops and searches to racial and ethnic biases.189 Many of these investigations are resolved by consent decree—a judicially enforceable settlement between DOJ and the local police department—which outlines the various measures the local agency must take to remedy its unconstitutional police practices. For instance, after two years of extensive investigation into the New Orleans Police Department's policies and practices in which DOJ found numerous instances of unconstitutional conduct, DOJ entered into a consent decree with the City of New Orleans requiring the city to implement new policies and training to remedy these constitutional violations.190 The content of each consent decree can differ, but many include provisions concerning use-of-force reporting systems, citizen complaint systems, and early warning systems to identify problem officers.191

Reforming Police Use of Force

In response to the recent law enforcement-related deaths in Ferguson and elsewhere, Members have introduced various bills in the 114th Congress to rein in police use of excessive force and provide accountability.

Excessive Use of Force Prevention Act of 2015 (H.R. 2052)

The Excessive Use of Force Prevention Act of 2015 (H.R. 2052) would amend 18 U.S.C. Section 242 so that "the application of any pressure to the throat or windpipe which may prevent or hinder breathing or reduce intake of air" would be considered "a punishment, pain, or penalty."192 It is not clear how this statute would operate in practice. Most excessive force prosecutions brought under Section 242 rely on the statute's first prong, the deprivation of a constitutional right, and not the second prong, the unequal punishment on account of a person's race, color, or alien status.193 It would appear that prosecutions under H.R. 2052 would occur only when an officer administers a chokehold as a punishment or penalty based on the suspect's race, color, or alien status.

Police Accountability Act of 2015 (H.R. 1102)

The Police Accountability Act of 2015 (H.R. 1101) would create a new federal crime for certain homicides committed by law enforcement officers.194 H.R. 1102 would provide that any state or local officer in a public agency that receives funding under the Edward Byrne Memorial Justice Assistance Grant (JAG) Program who engages in conduct in the line of duty that would constitute murder or manslaughter if it were to occur in the special maritime and territorial jurisdiction of the United States would be punished as provided for that offense under federal law. The constitutionality of this bill has been addressed previously by CRS.195

National Statistics on Deadly Force Transparency Act of 2015

(H.R. 306)196

The National Statistics on Deadly Force Transparency Act of 2015 would reduce a state or local government's JAG funding197 by 10% if it fails to submit data concerning police use of excessive force, including data concerning the following:


	identifying characteristics of the person who was the target of the use of deadly force and the officer who used deadly forced;

	time, date, and location of the use of deadly force;

	alleged criminal activity of the person who was the target of deadly force;

	nature of the deadly force used, including the use of a firearm;

	explanation, if any, from the relevant law enforcement agency on why deadly force was used;

	copy of deadly force guidelines in effect at the time deadly force was used; and

	description of any non-lethal efforts employed to apprehend or subdue the person who was the target of the use of deadly force before deadly force was used.



Police Reporting Information, Data, and Evidence Act of 2015 (PRIDE Act) (S. 1476, H.R. 3481)

The Police Reporting Information, Data, and Evidence Act of 2015 (PRIDE Act) (S. 1476, H.R. 3481) would require the collection of data concerning any incident where the use of force by either a law enforcement officer or a civilian results in serious bodily injury or death. Such data shall include the following:


	gender, race, ethnicity, and age of each individual who was shot, injured, or killed;

	date, time, and location of the incident;

	whether the civilian was armed, and, if so, the type of weapon the civilian had;

	the type of force used against the officer, the civilian, or both, including the types of weapons used;

	number of officers involved in the incident; and

	a brief description regarding the circumstances surrounding the incident.



President's Task Force on 21st Century Policing

On December 21, 2014, President Barack Obama signed an executive order establishing the Task Force on 21st Century Policing.198 The task force was charged with identifying best police practices, including use of force policies. In May 2015, the task force issued its final report with the following recommendations for law enforcement agencies concerning the use of force:199


	Develop comprehensive policies on the use of force that include training, investigations, prosecutions, data collection, and information sharing. These policies must be clear, concise, and openly available for public inspection.

	Training on use of force should emphasize de-escalation and alternatives to arrest or summons in situations where appropriate.

	Mandate external and independent criminal investigations in cases of police use of force resulting in death, officer-involved shootings resulting in injury or death, or in-custody deaths.

	Mandate the use of external and independent prosecutors in cases of police use of force resulting in death, officer-involved shootings resulting in injury or death, or in-custody deaths.

	Require agencies to collect, maintain, and report data to the federal government on all officer-involved shootings, whether fatal or nonfatal, as well as any in-custody death.

	Policies should clearly state what types of information will be released, when, and in what situation, to maintain transparency.

	Establish a Serious Incident Review Board comprising sworn staff and community members to review cases involving officer-involved shootings and other serious incidents that have the potential to damage community trust or confidence in the agency. The purpose of this board should be to identify any administrative, supervisory, training, tactical, or policy issues that need to be addressed.

	Implement nonpunitive peer review of critical incidents separate from criminal and administrative investigations.



Other Reform Proposals

In addition to introduced legislation, academics, civil rights advocates, and others have suggested other reform proposals:


	lower the mens rea standard in 18 U.S.C. Section 242;200

	create a standalone excessive force statute;201

	alter the "deliberate indifference" standard for failure to train claims under Section 1983;202 and

	amend 42 U.S.C. Section 14141 to permit lawsuits by private citizens.203
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