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Summary

Allegations of political corruption often involve questions regarding a public official or candidate's use of campaign funds or the relationship between campaign contributors and the candidate or official. A common concern is that a particular individual, private organization, company, or other entity "bought"—through large campaign contributions widely distributed—particular official favors, official acts, or official forbearance from officers or employees of the federal government. These issues have been highlighted in several high-profile cases over recent years. In 2016, the Supreme Court clarified the boundaries of federal political corruption statutes in McDonnell v. United States, in which it examined which actions taken by public officials could be considered "official acts."

In an effort to curb corruption in the political process, Congress has enacted laws that regulate campaign contributions made to federal office candidates. The Federal Election Campaign Act (FECA) regulates contributions in three general ways, by establishing limits, source restrictions, and disclosure requirements. Source restrictions include prohibitions on contributions from government contractors, foreign nationals, and the general treasuries of corporations and labor unions (corporate and labor union political action committee (PAC) contributions are permitted). Further, the law prohibits the converting of campaign funds for personal use; that is, it bans contributions from being used to fulfill any expense that would exist "irrespective" of the candidate's campaign or federal officeholder duties. Courts have generally upheld these regulations in order to maintain the integrity of the democratic process by protecting against quid pro quo corruption and its appearance. In addition to civil penalties, it is notable that FECA sets forth a range of criminal penalties.

In addition to the direct federal regulation of campaign contributions, a number of federal political corruption provisions prohibit federal officials from receiving personal benefits that are related, in certain ways, to their official acts. Among some of the most common concerns raised in political corruption cases are bribery, illegal gratuities, and extortion. Laws criminalizing these activities bear upon the relationship of official acts to otherwise lawful contributions: The prohibition on bribery precludes officials from accepting contributions in exchange for performance of an official act. The prohibition on illegal gratuities does not require that the contribution be made in exchange for the official act, but instead precludes officials from accepting contributions made because of the official act. The prohibition on extortion precludes officials from using their position to demand contributions in exchange for official action. Additionally, a number of political corruption cases involve charges of so-called "honest services" fraud, alleged when public officials engage in schemes that deprive the public of honest services of government officials.

This report provides an overview of federal campaign finance and public corruption laws that may be relevant to the political campaigns of elected officials, including discussion of provisions that could be implicated in cases involving the misuse of campaign funds or malintent of campaign contributions.












Allegations of political corruption often involve questions regarding a public official or candidate's use of campaign funds or the relationship between campaign contributors and the candidate or official. A common concern is that a particular individual, private organization, company, or other entity "bought"—through large campaign contributions widely distributed—particular official favors, official acts, or official forbearance from officers or employees of the federal government. These issues have been highlighted in several high-profile cases over recent years. In 2016, the Supreme Court clarified the boundaries of federal political corruption statutes in McDonnell v. United States, in which it examined which actions taken by public officials could be considered official acts.1

This report provides an overview of federal laws regulating campaign contributions and their acceptance by elected officials. It examines various aspects of campaign finance law, including limits, source restrictions, and disclosure requirements on campaign contributions, as well as the prohibition on converting campaign funds for personal use. It also analyzes various public corruption laws that prohibit bribery, illegal gratuities, extortion, and honest services fraud in the context of campaign contributions.

Overview of Campaign Finance Regulation2

Contributions to Candidates

The Federal Election Campaign Act (FECA)3 regulates campaign contributions in federal elections. FECA defines a "contribution" to include money or anything of value given for the purpose of influencing an election for federal office.4 A contribution can be distinguished from an "expenditure" in that a contribution involves giving money to an entity, such as a candidate's campaign committee, while an expenditure involves spending money directly for advocacy of the election or defeat of a candidate.

Generally, FECA regulates contributions in three ways, by establishing limits, source restrictions, and disclosure requirements.

Limits and Prohibition on Contributions Made in the Name of Another

FECA provides specific limits on how much individuals can contribute to a candidate, and these limits are periodically adjusted for inflation in odd-numbered years.5 For example, in the 2015-2016 election cycle, an individual could contribute up to $2,700, per election, to a candidate.6

Of importance, the law also prohibits contributions made by one person "in the name of another person," and bans candidates from knowingly accepting such contributions.7 This provision serves to prevent an individual, who has already contributed the maximum amount to a given candidate, from circumventing contribution limits by giving money to someone else to contribute to that same candidate. Regulations promulgated under FECA further specify that a corporation is prohibited from reimbursing employees for their campaign contributions through a bonus, expense account, or other form of compensation.8 In general, the Supreme Court has upheld reasonable limits on contributions as a means to prevent quid pro quo corruption or its appearance by combating improper influence on candidates by contributors.9 Quid pro quo corruption involves an exchange of money or something of value for an official act.

Source Restrictions

Referred to as "source restrictions," federal campaign finance law contains several bans on who may make contributions to federal candidates.

Ban on Corporate and Labor Union Contributions

FECA prohibits contributions by corporations and labor unions from their own funds or "general treasuries."10 Candidates, however, are permitted to accept contributions from separate segregated funds or political action committees (PACs) that are established and administered by such entities.11 Although the Supreme Court in 2010, in Citizens United v. Federal Election Commission,12 invalidated the federal ban on corporate treasury funding of independent expenditures, it did not appear to affect the ban on corporate contributions to candidates and parties.

Ban on Federal Contractor Contributions: "Pay-to-Play" Prohibition

Another type of source restriction—known as a "pay-to-play" prohibition—is the ban on federal candidates accepting or soliciting contributions from federal government contractors.13 Pay-to-play laws generally serve to restrict officials from conditioning government contracts or benefits on political support. This FECA prohibition applies at any time between the earlier of the commencement of contract negotiations or when the requests for proposals are sent out, and the termination of negotiations or completion of contract14 performance, whichever is later.15 FECA regulations further specify that the ban on contractor contributions applies to the assets of a partnership that is a federal contractor, but permits individual partners to make contributions from personal assets.16 The ban also applies to the assets of individuals and sole proprietors who are federal contractors, which includes their business, personal, or other funds under their control.17 The spouses of individuals and sole proprietors who are federal contractors and their employees, however, are permitted to make contributions from their personal funds. As with corporate direct or "treasury fund" contributions, FECA provides an exception to the ban on government contractor contributions. That is, the law permits candidates to accept contributions from PACs that are established and administered by corporations or labor unions contracting with the government.18

In 2015, a unanimous en banc U.S. Court of Appeals for the D.C. Circuit upheld the ban on campaign contributions by federal government contractors, limiting the application of its ruling to the ban on contractors making contributions to candidates, parties, and traditional PACs that make contributions to candidates and parties.19 The 11-judge court held that the law comported with both the First Amendment and the equal protection component of the Fifth Amendment.20 According to the court, the federal ban serves "sufficiently important" government interests by guarding against quid pro quo corruption and its appearance, and protecting merit-based administration.21 The court further determined that the ban is closely drawn to the government's interests because it does not restrict contractors from engaging in other types of political engagement including fundraising or campaigning.22 In January 2016, the Supreme Court declined to hear an appeal to the ruling.23

Generally, allegations of pay-to-play corruption involve charges that businesses or other entities will not be considered for government contracts or other governmental benefits unless those private entities make campaign contributions to the controlling political party or public officials. Pay-to-play can be viewed as a more subtle form of political corruption because it may involve anticipatory action, and potential future benefits and conduct, as opposed to any explicit, current quid pro quo agreement or understanding. Over the last several decades, it has seen more relevance at the state and local governmental level, rather than at the federal level, and is often facilitated by a complicit political culture within a governing jurisdiction.24

There appear to be at least two factors contributing to the prevalence of allegations and instances of pay-to-play corruption at the state and local level, but not at the federal level. First, since 1940, federal contractors or those negotiating for federal contracts have been expressly prohibited from making campaign contributions to federal candidates, political parties, or campaign committees.25 Although enactment of the 1940 law was in direct response to allegations of dunning contractors to contribute to the coffers of the controlling political party,26 there have been relatively few instances of such corruption at the federal level since the original enactment of the prohibition. As the D.C. Circuit observed in its 2015 ruling:

More recent evidence confirms that human nature has not changed since corrupt quid pro quos and other attacks on merit-based administration first spurred the development of the present legislative scheme. Of course, we would not expect to find—and we cannot demand—continuing evidence of large-scale quid pro quo corruption or coercion involving federal contractor contributions because such contributions have been banned since 1940.27

In addition, in contrast to certain state contracting procedures, federal contracting requirements and regulations generally stress competitive selection of vendors, and attempt to protect the federal procurement and contracting process from political or partisan influences.28

Ban on Foreign National Contributions

FECA also prohibits candidates from accepting contributions, made directly or indirectly, from foreign nationals.29 This prohibition includes all foreign citizens with the exception of those who have been admitted as lawful permanent residents of the United States (i.e., "green card" holders).30 FECA regulations further specify that foreign nationals are prohibited from directing or participating in the decision-making process of entities involved in U.S. elections, including decisions regarding contributions.31

In a series of advisory opinions, the Federal Election Commission (FEC) has provided specific guidance for compliance with the prohibition on foreign nationals making contributions. For example, the FEC has found that a U.S. corporation that is a subsidiary of a foreign corporation may establish a PAC that makes contributions to federal candidates as long as the foreign parent does not finance any contributions either directly or through a subsidiary, and no foreign national participates in PAC operations and decision making, including regarding contributions.32 In 2012, the Supreme Court summarily affirmed a three-judge federal district court panel ruling that upheld the constitutionality of the prohibition on foreign nationals making campaign contributions.33 The district court held that for the purposes of First Amendment analysis, the United States has a compelling interest in limiting foreign citizen participation in American democratic self-government, thereby preventing foreign influence over the U.S. political process.34

Disclosure Requirements

Under FECA, candidate campaign committees must register with the FEC35 and comply with disclosure requirements. Such requirements include filing periodic reports that include the total amount of all contributions received, and the identity of any person who contributes more than $200 during a calendar year.36 The Supreme Court has generally upheld the constitutionality of disclosure requirements as substantially related to the governmental interest of safeguarding the integrity of the electoral process by promoting transparency and accountability.37

Coordinated Communications Treated As Contributions

It is important to note that a communication—such as a political advertisement—that is made in "coordination" with a candidate's campaign or political party may be treated as an in-kind contribution.38 Therefore, it may be subject to FECA's regulation of contributions, including limits.

The regulatory line between coordinated communications and independent expenditures is based on Supreme Court precedent. In various rulings, the Court has determined that the First Amendment does not allow any limits on expenditures that are made independently of a candidate or party.39 According to the Court, the "constitutionally significant fact" of an independent expenditure is the absence of coordination between the candidate and the source of the expenditure.40 Individuals, political parties, PACs, Super PACs, and other organizations can engage in unlimited independent expenditures. Furthermore, as a result of the Court's ruling in Citizens United, corporations and labor unions can also engage in unlimited independent expenditures from their own funds or "general treasuries."41

FECA regulations set forth detailed criteria establishing when a communication by an organization will be considered coordinated with a candidate or a party and thereby treated as a contribution.42 The regulations include "content" and "conduct" standards. The "content" standard addresses the subject and timing of a communication, and does not require that a communication contain express advocacy (i.e., expressly advocating the election or defeat of a clearly identified candidate, using terms such as "vote for," "elect," or "vote against").43 For example, an "electioneering communication," which is a type of issue advocacy, can satisfy the content standard. By definition, electioneering communications merely "refer" to federal office candidates; they do not require express advocacy.44 The "conduct" standard addresses interactions between the organization paying for the communication and the relevant candidate or party. Among other factors, the "conduct" standard can be met if the communication is created at the "request or suggestion" of a candidate or party; the candidate or party is "materially involved" in decisions regarding the communication; or the communication is created after "substantial discussions" between the funder of the communication and the candidate or party.45

Prohibition on Conversion of Campaign Funds for Personal Use

In addition to the provisions relating to campaign contributions, FECA also prohibits the converting of campaign funds for personal use.46 Specifically, the law considers a contribution to be converted to personal use if it is used to fulfill any commitment, obligation, or expense that would exist "irrespective" of the candidate's campaign or duties as a federal officeholder. Examples of such expenses include home mortgage, rent, or utility payments; clothing purchases; noncampaign-related car expenses; country club membership; vacation; household food; tuition payment; admission to sporting events, concerts, theater, or other entertainment not associated with a campaign; and health club fees.47

Criminal Penalties

While FECA also sets forth civil penalties,48 this report addresses the law's criminal penalties. Generally, FECA provides that any person who knowingly and willfully commits a violation of any provision of FECA that involves the making, receiving, or reporting of any contribution, donation, or expenditure of $25,000 or more per calendar year shall be fined under Title 18 of the United States Code, or imprisoned for not more than five years, or both.49 If the amount involved is $2,000 or more per calendar year, but is less than $25,000, the law provides for a fine under Title 18, or imprisonment for not more than one year, or both.50 Notably, FECA provides specific penalties for knowing and willful violations of the prohibition on contributions made by one person "in the name of another person,"51 discussed above. In addition to the possibility of fines being imposed, for violations involving amounts over $10,000 but less than $25,000, violators could be subject to imprisonment for not more than two years; and for violations involving amounts over $25,000, imprisonment for not more than five years.52

In most instances, the U.S. Department of Justice initiates the prosecution of criminal violations of FECA, but the law also provides that the FEC may refer an apparent violation to the Justice Department for criminal prosecution under certain circumstances.53 Specifically, if the FEC, by an affirmative vote of four, determines that there is probable cause to believe that a knowing and willful violation of FECA involving a contribution or expenditure aggregating over $2,000 during a calendar year, or a knowing and willful violation of the Presidential Election Campaign Fund Act54 or the Presidential Primary Matching Payment Account Act55 has or is about to occur, the FEC may refer the apparent violation to the U.S. Attorney General.56 In such instances, the FEC is not required to attempt to correct or prevent such violation.

Campaign Contributions and Official Government Acts

In addition to the campaign finance laws discussed above, a number of federal political corruption provisions impose restrictions on the use of campaign contributions to influence official acts by elected officials, including bribery; illegal gratuities; extortion; and honest services fraud. These laws generally may penalize both the contributor for giving the unlawful contribution as well as the official for receiving the improper contribution.

The political corruption provisions discussed within this report have a number of overlapping elements and often arise within the same case of alleged corruption. Bribery is perhaps the best known of the political corruption crimes, barring an official from accepting a thing of value in exchange for being influenced in the performance of an official act.57 Illegal gratuities are considered a lesser included offense of the bribery prohibition, barring an official from accepting a thing of value given because of an official act.58 Extortion has been described as the other side of the coin from bribery, barring an official from demanding a contribution in exchange for an official act.59 The scope of prohibition on honest services fraud has been limited to apply only to situations that involve bribery or kickbacks that result in public officials engaging in schemes that could be seen as depriving the public of honest services expected from government officials.60 Because of the common elements of these crimes, a decision—like that announced by the Supreme Court in McDonnell—regarding what constitutes an official act by an elected official has broad implications in this area of law generally, even though that case deals with personal gifts to a public official rather than campaign contributions.

Bribery

Under federal law, public officials generally cannot receive private benefits in exchange for actions taken in their official capacity. Specifically, the federal bribery statute provides criminal penalties for any federal "public official" who "directly or indirectly, corruptly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person or entity, in return for ... being influenced in the performance of any official act."61

By definition, a bribe need not be only for the official "personally," but may be sought "for any other person or entity" (18 U.S.C. §201(b)(2)), such as, presumably, a campaign committee or political party.62 Thus, campaign contributions to or for federal candidates could be the "thing of value" in a bribe, and can be implicated in a bribery scheme if the other elements of the crime of bribery are present.63 Examination of campaign contributions as potential violations of the prohibition on bribery raises three relevant issues: whether the individual is a public official; whether there was a corrupt nature to the agreement (an explicit quid pro quo agreement); and what conduct constitutes an official act.

Candidates As "Public Officials"

Congress has defined "public officials" within the scope of the prohibition broadly to include a Member of Congress or Delegate; an officer or employee of the United States; or any person acting for or on behalf of the United States or any of its departments, agencies, or branches.64 Notably, the prohibition also applies to individuals who have "been selected to be a public official," meaning any individual who has been nominated or appointed or officially informed of future nomination or appointment.65 The statutory definitions do not expressly include candidates for public office, but may include Members-elect since the law covers Members of Congress "either before or after such official has qualified."

Campaign Contributions As Quid Pro Quo Arrangements

Unlike other criminal provisions that require simple criminal intent (an intent to commit the prohibited act), the federal prohibition on bribes requires a specific intent to be shown—that the transaction be "corrupt."66 Thus, allegations of bribery must prove existence of some corrupt or wrongful agreement or bargain, which is often described as a quid pro quo—something given in exchange for something received.67 In order to meet this standard, the bribe must be shown to be the thing that is the "prime mover or producer of the official act" performed or agreed to be performed.68 The fact that bribery requires such an agreement in advance is one reason why the Supreme Court has noted that bribery is among the least subtle and most blatant forms of public corruption.69 While such an agreement must be present, it does not appear necessary that it be stated verbally or written. Otherwise, as noted by the U.S. Court of Appeals for the Ninth Circuit, public officials could escape liability "with winks and nods, even when the evidence as a whole proves that there has been a meeting of the minds to exchange official action for money."70

Identification of a quid pro quo or corrupt agreement in the context of campaign contributions depends on the specific details of the transaction. There must be evidence of some agreement directly linking the motivation for the official act to the contribution, but contributions made merely to create a favorable relationship with the donor without an express or implied agreement are not bribes.71 In other words, a situation in which a donor contributes money to a public official's campaign and the official later makes an official act that is favorable to a donor does not provide sufficient evidence to constitute a quid pro quo.72 However, if a public official were to indicate an intention to support legislation or policy in exchange for a campaign contribution to his or her political committee, the public official has been influenced to do the act in return for the campaign contribution, in violation of the bribery statute.73

Courts have recognized the significance of this element when examining contributions as potential bribes.74 The nature of campaign contributions inherently implies a relationship between the donor and candidate in which the donor expects that the candidate will act in the donor's interests (either material or policy interests).75 Without a corrupt bargain or quid pro quo arrangement, campaign contributions given to a candidate or official merely as support, or in appreciation for certain official positions or votes taken, as is the case for many or most campaign contributions, are not considered to be bribes. As one federal judge has explained, campaign contributions may be distinguished from bribes as a matter of reciprocity and resulting obligations.76 Campaign contributions to candidates for public office are associated with some expectation of reciprocity—that the donor's interests will be represented favorably in the official's votes.77 However, lawful campaign contributions, unlike bribes, "do not express or create overriding obligations."78

Performance of an "Official Act"

One of the required elements of the bribery statute is that a thing of value is received or sought in return for being influenced in an "official act." An "official act" is defined in the bribery statute to mean "[A]ny decision or action on any question, matter, cause, suit, proceeding or controversy, which may at any time be pending, or which may by law be brought before any public official, in such official's official capacity, or in such official's place of trust or profit."79

Although the term "official act" often is interpreted broadly to include any decisions and actions on governmental matters taken by an official within his official capacity, even if such duties are not prescribed by statute or regulation (such as those activities established by settled practice),80 there generally must be some action affecting a governmental matter pending or to be brought before a government official. In the legislative branch context, an official act could encompass more than purely "legislative" acts such as voting on legislation, and could reach certain other so-called "representational" actions typically performed by a Member's office for constituents where some governmental or official matter is involved.81 Thus, recommending the adoption or rejection of a particular official policy, or intervening on behalf of a private party before another public official or agency on an official governmental matter, most likely would involve "official acts."

Campaign contributors may often consider making contributions to secure an opportunity for access or a personal meeting with a public official, raising questions as to whether special access to and the meeting with a contributor by a public official, particularly an elected official, constitutes an "official act" prohibited by the bribery statute. As a general matter, merely meeting with a constituent or other private individual by the recipient public official likely would not involve any specific decision, duty, or other official act.82 The Department of Justice has explained in congressional testimony that "The courts that have addressed the issue have held that such access in exchange for political contributions is not an 'official act' that can provide the basis for a bribery or extortion prosecution."83 In United States v. Carpenter, the court expressly found that "granting or denying a lobbyist access to present her views" to a legislator did not constitute an "official act" of the legislator;84 and in United States v. Sawyer, the court found that "the desire to gain access, by itself," does not amount "to an intent to influence improperly the legislator's exercise of official duties."85

Being available for and showing deference toward contributors—particularly generous contributors—by offering special, more regular, or greater access for such contributors may be described as an unavoidable, even if unpleasant, reality in the world of political fundraising.86 It has been described by one federal judge as a kind of "access" payment which is permitted in practice in our form of private funding of campaigns for elective office.87 "Granting or denying access to an elected official's time based on levels of contributions," noted the court in Carpenter, appears to be conduct that should not be criminalized because it is, as expressed by the Supreme Court, "unavoidable so long as election campaigns are financed by private contributions," and has "long been thought to be well within the law."88 The court in Carpenter noted specifically that "[e]lected officials must ration their time among those that seek access to them and they commonly consider campaign contributions when deciding how to ration their time."89 While such explicit connections between contributions and personal access may offend Americans' sense of equal representation, fairness, and egalitarianism—and may also violate specific congressional ethics rules90—it appears that it has not been considered to rise to the type of corrupt bargain that involves an official act.

The question of whether particular "access," as well as arranging meetings with other public officials, would constitute official acts of a public official, or be outside of that realm for bribery and other public corruption statutes, was clarified by the Supreme Court in 2016. In McDonnell v. United States,91 the Court unanimously defined a more limited scope of enforcement for federal public corruption laws than had been advanced by federal law enforcement authorities. The Court vacated the conviction of former Virginia Governor Robert McDonnell, who a federal jury had found to have traded official favors for lavish personal gifts and loans from the maker of a dietary supplement who had sought, among other things, state testing of the supplement and inclusion of the supplement in the health insurance plan for state employees.92 On appeal, the U.S. Court of Appeals for the Fourth Circuit found that the acts of the former governor that were at issue in the case constituted official acts under the relevant corruption statutes.93 These acts included (1) setting up a meeting with state officials to look into state-sponsored drug trials at state higher educational facilities; (2) hosting a product launch for the supplement at the governor's mansion that sought to "encourag[e] universities to do research on the product"; and (3) sending emails "to push for state university research" on the supplement.94 However, the Supreme Court held that these actions, which afforded the constituent access to certain state officials, absent other evidence of prohibited corrupt activity, were beyond the scope of the prohibition on trading personal favors for official acts under the bribery statute.95 According to the Court, a meeting, event, or call itself could not meet the threshold of an official act for purposes of the bribery statute.96 The Court also held that arranging meetings, hosting events, or calling other officials must be coupled with an effort to "pressure or advise another official on a pending matter" that would result in an official decision or action.97 The Court explained that "official acts" must relate to formal exercises of governmental power; must be specific and focused (not merely broad generalities about policy); and must involve a decision or action by a public official, which may include using the official's position to exert pressure on or advise another official to take action.98

Illegal Gratuities

Federal law also prohibits illegal gratuities, which are included within the federal bribery statute as a lesser included offense.99 The prohibition on illegal gratuities penalizes public officials who, other than as provided by law for the discharge of official duties, seek or accept something of value "personally for or because of any official act performed or to be performed by such official."100 Notably, like the bribery statute, the offering or giving of an illegal gratuity to a public official is also prohibited, meaning that the statute regulates behavior both on the part of the donor and the recipient (the public official).101 The issues under the illegal gratuities clause would involve whether there is the requisite intent—which is less than the corrupt intent required for bribery—and whether the thing of value offered or received is for that public official personally.

Lesser Intent Than Bribery

The prohibition on illegal gratuities closely resembles the prohibition on bribery but differs in the requisite intent of the parties. While bribery requires a corrupt intent, an illegal gratuity does not, meaning it does not require evidence of an express or implied quid pro quo.102 That is, unlike bribes, there is no requirement to demonstrate an intent to influence or be influenced. A thing of value received even after the official act is performed, as a "thank you" or in appreciation for doing an act that would have been done in any event regardless of the donation, might still constitute an illegal gratuity. To be considered a bribe, on the other hand, the donation must be shown to be the "prime mover" influencing the act.103

The Supreme Court expanded on the distinction between the intent for bribery and the intent for illegal gratuities, explaining:

The distinguishing feature of each crime is its intent element. Bribery requires intent "to influence" an official act or "to be influenced" in an official act, while illegal gratuity requires only that the gratuity be given or accepted "for or because of" an official act. In other words, for bribery there must be a quid pro quo—a specific intent to give or receive something of value in exchange for an official act. An illegal gratuity, on the other hand, may constitute merely a reward for some future act that the public official will take (and may have already determined to take), or for a past act that he has already taken.104

Although no specific illegal bargain, or "corrupt" intent, in receiving an illegal gratuity need be shown, there is a criminal intent required of an illegal gratuity which would distinguish this wrongful receipt of a payment from a mere gift unrelated to any official act, or from a lawful campaign contribution given to an elected public official "because of" his stand, vote, or position on an issue. The intent has been described by one court as the knowledge that one is being compensated or rewarded for a particular official act or acts:

[U]nder the gratuity section, "otherwise than as provided by law ... for or because of any official act" carries the concept of the official act being done anyway, but the payment only being made because of a specifically identified act, and with a certain guilty knowledge best defined by the Supreme Court itself, i.e., "with knowledge that the donor was paying him compensation for an official act ... evidence of the Member's knowledge of the alleged briber's illicit reasons for paying the money is sufficient."105

Contributions for the Public Official Personally

The lower standard of intent for illegal gratuities may seem to imply a higher risk that a campaign contribution may violate the prohibition, because such a contribution may be given or accepted based on a donor's perception of the candidate's official acts. However, in the case of an otherwise lawful campaign contribution given for or because of an official position, official vote, or other official act of a government officer, the donation or the receipt of such a campaign contribution generally is not considered to be an illegal gratuity. Such payments are not considered to have been received or sought with the requisite intent to compensate the public official personally for his acts, as they are not received by the official himself but rather by another entity or person for campaign or other similar political uses.106

Improper contributions to campaigns therefore are more likely to be scrutinized under campaign finance laws, as discussed earlier in this report. Generally, under federal campaign laws all federal candidates are required to have a principal campaign committee to which campaign contributions are given or transferred, and from which they are expended, under authority of the committees' treasurers, for campaign or other designated purposes.107 Furthermore, as discussed earlier, federal law specifically prohibits candidates from converting campaign contributions to their own personal use.108 Therefore, it may be difficult in the case of campaign contributions to candidate committees to show that the money donated was received by the official with the requisite criminal intent to be "personally" compensated or rewarded for or because of an official act. The U.S. Court of Appeals for the District of Columbia has confirmed that "[A] public official's acceptance of a thing of value unrelated to the performance of any official act and all bona fide contributions directed to a lawfully conducted campaign committee or other person or entity are not prohibited by 201(g) [now 201(c)]."109

If facts are developed, however, that contributions or payments directed to a third party or entity "for or because of" official acts done or to be done by a public official, were used or expended in a manner to financially enrich or financially benefit the official personally, then it might be argued that such funds were received personally even if originally directed to a third-party entity. Contributions to a committee or any third party, therefore, which are used, for example, to pay for personal living expenses of a public official, a personal car, or other personal expenses such as transportation, clothing, food, or the college tuition for one's child, might arguably be considered payments for the official personally.110 In the United States v. Brewster case, the court found that the monies given ostensibly as campaign contributions were given by a lobbyist to a sham committee which was merely the "alter ego" of the Senator.111 That committee did not report or keep records such as other political committees under the federal law at that time and the Senator freely drew funds from it for his own personal use.112 Therefore, the campaign contributions could be considered illegal gratuities received by the Senator.113

Extortion

Separate from, but related to the offenses of bribery and illegal gratuities, a federal law known as the Hobbs Act prohibits the interference with commerce by way of extortion.114 While the bribery and illegal gratuity provisions prohibit public officials from seeking or accepting contributions related to official acts, extortion prohibits public officials from using their position to demand contributions. Extortion is defined as the "obtaining of property from another, with his consent, induced by wrongful use of actual or threatened force, violence or fear, or under color of official right."115 Federal courts have noted that the crime of extortion and the crime of bribery under federal law "are really different sides of the same coin," and that the intent requirements of the two federal offenses are parallel.116

Demands by elected public officials on private citizens for payments, such as for campaign contributions, even when the payments are to be made to third parties such as campaign committees, may fall within the extortion provisions when there is some wrongful use of one's official position to induce or coerce the contribution. As stated by one court, the Hobbs Act would "penalize those who, under the guise of requesting 'donations,' demand money in return for some act of official grace."117

Required Quid Pro Quo

The Supreme Court has found that elected officials who ask for bona fide campaign contributions would only violate this law when there is evidence of a specific quid pro quo, similar to the bribery statute. The Court noted in McCormick v. United States,118 that the mere nearness in time of official acts by a recipient public official and campaign contributions from the beneficiaries of those acts does not evidence "extortion" under the law, and is an "unrealistic assessment" of the requirements of the crime, particularly in light of how "election campaigns are financed by private contributions and expenditures."119 Rather, the Court found that the statute would be violated by a request from an elected official to a member of the public for a voluntary campaign contribution "only if the payments are made in return for an explicit promise or undertaking by the official to perform or not to perform an official act," where the "official asserts that his official conduct will be controlled by the terms of the promise or undertaking."120 The Court explained:

Serving constituents and supporting legislation that will benefit the district and individuals and groups therein is the everyday business of a legislator. It is also true that campaigns must be run and financed. Money is constantly being solicited on behalf of candidates, who run on platforms and who claim support on the basis of their views and what they intend to do or have done. Whatever ethical considerations and appearances may indicate, to hold that legislators commit the federal crime of extortion when they act for the benefit of constituents or support legislation furthering the interests of some of their constituents, shortly before or after campaign contributions are solicited and received from those beneficiaries, is an unreal assessment of what Congress could have meant by making it a crime to obtain property from another, with his consent, "under color of official right." To hold otherwise would open to prosecution not only conduct that has long been thought to be well within the law but also conduct that in a very real sense is unavoidable so long as election campaigns are financed by private contributions or expenditures, as they have been from the beginning of the Nation.121

In a similar vein as the bribery provision, the making of campaign contributions, either on one's own initiative or in response to a request from an official or the official's campaign, with the mere hope or expectation that one might be treated favorably in the future because of one's generosity and support in making such campaign contributions, does not provide the necessary quid pro quo or corrupt character for an extortion charge:

... [T]he explicitness requirement serves to distinguish between contributions that are given or received with the "anticipation" of official action and contributions that are given or received in exchange for a "promise" of official action. ... When a contributor and an official clearly understand the terms of a bargain to exchange official action for money, they have moved beyond "anticipation" and into an arrangement that the Hobbs Act forbids. This understanding need not be verbally explicit. The jury may consider both direct and circumstantial evidence, including the context in which a conversation took place, to determine if there was a meeting of the minds on a quid pro quo. ...[T]he explicitness requirement is satisfied so long as the terms of the quid pro quo are clear and unambiguous.122

The U.S. Court of Appeals for the Seventh Circuit, upholding certain extortion convictions of former Illinois Governor Rod Blagojevich under the Hobbs Act, noted that the quid pro quo required for an extortion with regard to payments or contributions to a politician does not have to be "demanded explicitly" because the "statute does not have a magic words requirement."123 The court noted that "[f]ew politicians say, on or off the record, 'I will exchange official act X or payment Y'" and that non-verbal understandings "can amount to extortion under the Hobbs Act."124

Honest Services Fraud

Corruption in the political process is also subject to prohibitions under the federal wire and mail fraud statutes. These statutes proscribe schemes to defraud that are carried out using wire communications or the mail.125 After a 1987 Supreme Court decision limited the wire and mail fraud laws only to schemes to deprive someone of tangible benefits,126 Congress amended the law in 1988 to add specifically that a "scheme or artifice to defraud" may include a scheme to deprive another of the "intangible right of honest services."127 This provision has been commonly referred to as the prohibition on honest services fraud.

The honest services fraud provision was initially unclear in scope, however. Generally, it might have been applied to public officials who participate in any scheme or activity which could be seen as depriving the public of the honest, unbiased services that the public should receive from their government officials. As such, it became a common charge in a wide range of public corruption cases by federal prosecutors, particularly as these federal prosecutors targeted alleged corruption at the state and local level.128 In 2010, though, the Supreme Court clarified application of the provision while narrowing its scope in Skilling v. United States.129 The Court upheld the statute, finding that it was not unconstitutionally vague, by narrowing its application to schemes in which there is shown to involve either bribery or kickbacks.130

More recent consideration of honest services fraud in courts has clarified its application related to bribery cases. For example, a federal court has held that the government does not have to prove an "explicit" quid pro quo bribery scheme (when the thing of value transferred or offered is not a campaign contribution), but rather may prove such intent as "inferred" from the evidence.131 In 2016, the Supreme Court reaffirmed the required link between bribery and honest services fraud in the case of former Virginia Governor Robert McDonnell (discussed earlier in this report)—who had been charged, in part, under the honest services fraud statute. The Court applied precedents under the bribery statute, and used the express bribery statutory definition, to determine if acts engaged in by the public official should be considered "official acts" of that public official.132
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